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In the 

United States (Enurt nf Appeals 

District of Columbia 


Esquire, Inc., 

Appellant, 

against 

Frank C. Walker, as Postmaster General 
of the United States, 

Appellee. 


BRIEF FOR APPELLANT 

This appeal involves the construction and application j 
of the Act of Congress 1 which sets forth the “conditions ; 
upon which a publication shall be admitted to the second 
class” mail. 

Appellant, the publisher of the monthly periodical, j 
Esquire Magazine, sought in the Court below to enjoin, 
and to have declared invalid, an order of appellee (herein¬ 
after called Postmaster) revoking the second-class mailing 
rights of Esquire Magazine. The present appeal is from 
the final judgment entered after trial on July 27, 1944, re¬ 
fusing the injunction and dismissing the complaint on the 
merits. 

The premise upon which the Postmaster made his revo¬ 
cation order was that the magazine did not comply with 
the fourth condition of Section 226 of the Postal Law, 
which provides that a publication in order to qualify as 
second-class material must be 

“* * * originated and published for the dissemina¬ 
tion of information of a public character, or devoted 


*20 Stat. 359 (39 U. S. C. 226). 



2 


to literature, the sciences, arts, or some special in¬ 
dustry * * *.” 

The Postmaster did not contend that Esquire Magazine 
failed to come within the language of this condition as it 
is (and always has been) normally understood. Instead 
the Postmaster held that this provision places the publica¬ 
tion “under a positive duty to contribute to the public good 
and the public welfare” (R. 1863) and concluded that 
Esquire Magazine, although mailable material, failed to 
make the “special contribution” which he deemed requisite 
to the enjoyment of second-class rates. 

Appellant challenges the Postmaster's novel construc¬ 
tion 2 of the statute as an unlawful attempt to impose an 
additional condition not contained in the language of the 
statute, as contrary to all prior interpretations thereof, as 
contrary to long established and uniform administrative 
practice, as unconstitutional and as arbitrary and discrimi¬ 
natory. Appellant's position is that the words of the fourth 
condition must be construed acording to their ordinary and 
commonly accepted meaning and that, as so construed, 
Esquire Magazine is entitled to be mailed at second-class 
rates. 


Jurisdictional Statement 

The basis of jurisdiction in the District Court was that 
the action arose under, and involved, an act of Congress, 
viz. the Postal Law. 36 Stat. 1092 (28 U. S. C. 41). The 
basis of jurisdiction in this Court is that the appeal is from 
a final judgment entered in the District Court of the United 

2 The revocation order, on its face, shows that the Postmaster 
adopted his novel construction in an effort to obtain judicial con¬ 
sideration of the statute in question (R. 1861-2, 1865). 
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States for the District of Columbia. 27 Stat. 435 (Dist. j 
of Col. Code 17-101). j 

i 

Statute Involved 

The applicable sections of the Postal Law relating to: 
second-class mail read, 20 Stat. 359 (39 U. S. C.) : 

“§ 224. Second-class matter. Mailable matter; 
of the second class shall embrace all newspapers: 
and other periodical publications which are issued 
at stated intervals, and as frequently as four times 
a year and are within the conditions named in sec¬ 
tions 225 and 226 of this title. 

***** 

“§ 226. Same; conditions admitting publications 
to. Except as otherwise provided by law, the con¬ 
ditions upon which a publication shall be admitted 
to the second class are as follows: First. It must; 
regularly be issued at stated intervals, as frequently 
as four times a year, and bear a date of issue, and 1 
be numbered consecutively. Second. It must be is J 
sued from a known office of publication. Thirds 
It must be formed of printed paper sheets, with¬ 
out board, cloth, leather, or other substantial bindH 
ing, such as distinguish printed books for preserva^ 
tion from periodical publications. Fourth. It must 
be originated and published for the dissemination 
of information of a public character, or devoted to 
literature, the sciences, arts, or some special inn 
dustry, and having a legitimate list of subscribers^ 
Nothing herein contained shall be so construed as 
to admit to the second class rate regular publica¬ 
tions designed primarily for advertising purposes; 
or for free circulation, or for circulation at nominal 
rates.” (Underscoring added.) 

The above underscored words of the fourth condition are 
those with which we are concerned on this appeal. 
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Statement of Case 

Appellant is, and has been since 1933, engaged in the 
publication, sale and distribution of the monthly periodical, 
Esquire Magazine. For approximately ten years, Esquire 
Magazine was mailed at second-class rates, having been 
granted entry as second-class mail matter on December 15, 
1933. 

(a) The Citation and Post Office Department Hearings 

On September 11, 1943, the Postmaster caused a cita¬ 
tion to be issued requiring Esquire to show cause why its 
second-class mailing rights should not be revoked upon the 
ground that certain specified material contained in various 
issues of the magazine w*as non-mailable because obscene 
within the meaning of the so-called obscenity statute. 3 

Esquire denied the charges and, from October 19, 
through November 6, 1943, hearings were held before a 
Hearing Board appointed by the Postmaster consisting of 
Fourth Assistant Postmaster General Walter Myers, Chair¬ 
man; Chief Clerk and Director of Personnel Frank H. 
Ellis; and Deputy First Assistant Postmaster General Tom 
C. Cargill. Although counsel for the Postmaster had pre¬ 
viously notified Esquire’s attorneys in writing that the 
question of obscenity (and therefore of mailability) was 
the only one in the case (R. 603), during the course of the 
hearings he was permitted to withdraw from this position 
and to include an additional charge. The new charge was 
that even if the magazine was mailable, it was not entitled 
to second-class mailing rates since it did not meet the fourth 
condition relating to such second-class mail, i.e., that it “be 
originated and published for the dissemination of informa- 


s 35 Stat. 1129 (18 U. S. C. 334). 


5 


tion of a public character, or devoted to literature, the: 
sciences, arts, or some special industry, * * *” (R. 601-7). It! 
thus involved the claim that the content of the magazine was 
not “public information”, “literature” or “art”. Notwith-; 
standing that the magazine obviously comes within these; 
categories, the new charge was promptly met and disposed 
of by witnesses who analyzed the entire content of the 
magazine from the standpoint of such categories and com-! 
pared its content and editorial formula with that of other 

! 

leading magazines (for further discussion see pp. 8-13 of; 
this Brief, infra). 

(b) The Hearing Board Recommendations and Findings 

After the hearings, and on November 11, 1943, the 
Hearing Board filed its Recommendations that the proceed¬ 
ing “be dismissed and that the second-class entry of the 
magazine Esquire be continued in full force and effect” (R. 
1839). At the same time the Board filed its Findings (1) 
that the charge of obscenity “has not been supported and 
proved in fact or in law” and (2) that the publication “has 
not failed to comply” with the fourth condition of the stat¬ 
ute as to its second-class mailing entry (R. 1838-9). One 
member of the Hearing Board dissented on the obscenity 
issue, solely on the ground that he regarded a one-page item 
(out of 1972 pages in the 11 cited issues) as obscene, that 
the entire issue containing such item was therefore non¬ 
mailable, and that Esquire’s second-class mailing rights 
should be revoked because its regularity of issuance was 
thereby interrupted (R. 1851-5). 

On November 22, 1943, at the Postmaster’s suggestion' 
Walter Myers, Chairman of the Hearing Board, made a 
“Supplementary Recommendation” to the Postmaster (RL 
1892) in which he again advised that obscenity had not 
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been established, stated that an attempt to withhold second- 
class rates from an otherwise mailable periodical such as 
Esquire on an alleged violation of the fourth condition 
would be contrary to law, and suggested that the Post¬ 
master might recommend new legislation to Congress as a 
possible means of withholding second-class rates from pub¬ 
lications which he might regard as coarse and objection¬ 
able (Pl.'s Ex. 25 for Iden. in Dist. Ct.). 

(c) The Revocation Order 

On December 30, 1943, the Postmaster handed down 
an order revoking Esquire's second-class mailing rights 
(R. 1856-65). The order disregarded both the Findings 
and Recommendations of the Hearing Board and the Sup¬ 
plementary Recommendation of Chairman Myers. It based 
the revocation on the ground that the magazine did not 
comply with the fourth condition of Section 226, not on the 
basis that the magazine was not “public information”, 
“literature”, or “art” but on the notion that it did not meet 
the Postmaster's test of a “positive duty to contribute to 
the public good and the public welfare”. 

(d) The Proceedings in the District Court 

. On January 21, 1944, Esquire commenced an action in 
the District Court to enjoin the Postmaster's order re¬ 
voking its second-class mailing rights. On April 25, 1944, 
the Postmaster served his answer, and incorporated therein 
a copy of the proceedings before the Post Office De¬ 
partment. 

On July 10, 11 and 12, 1944, the case was tried in the 
District Court before Judge T. Whitfield Davidson. 4 The 

4 United States District Judge from the Northern District 
of Texas, sitting on special assignment in the District Court for 
the District of Columbia. 
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evidence consisted of the proceedings before the Post Office 
Department and proof of the administrative practice of the 
Postmaster and his predecessors. 

On July 15, 1944, the District Court handed down its 
opinion, sustaining the Postmaster (R. 1863-75). The! 
opinion discussed at considerable length the educational en- i 
vironment of members of Congress at the time of the en¬ 
actment of the Postal Law (March 3, 1879) and concluded 
that the Postmaster was warranted in holding that “the! 
literature” referred to in the statute meant “literature of* 
desirable type of an educational value” (R. 1969). Re-! 
liance was also placed on statements made in Congress as 

i 

to the benefits to be derived from promoting periodical 
publications. The opinion further stated that Esquire was 
not “deprived of property” since it could still mail its maga¬ 
zine ; although admittedly at the additional cost of $500,000 

j 

per year (R. 1972). With respect to freedom of the press, 
the lower Court stated that there was no abridgement of 
Esquire’s constitutional rights because if the Postmaster 
was arbitrary, his action was subject to review by the 
courts, that the Postmaster was also subject to the will of; 
the President, and that, in any event, if the Postmaster: 
generally misinterpreted the law, “Congress can rewrite 
the Act” (R. 1973). Finally, the opinion stated that the 
Postmaster’s action was in good faith and not arbitrary 
and, therefore, conclusive on the Court. Appellant’s de^ 
mand for an injunction was denied and its complaint dis^ 
missed (R. 1979). j 

The Court made only formal findings to the effect that 
the Postmaster’s order was supported by evidence and waS 
neither arbitrary nor capricious nor clearly wrong (R. 
1976-9). | 

It is from the judgment entered on this decision that the 
present appeal is taken (R. 1980). 
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The Magazine 

The magazine, 11 issues 5 of which were the subject of 
the Postmaster’s attack, conforms to the usual practice of 
most present day magazines, of presenting stories, articles, 
stage and screen departments, pictorial features, cartoons, 
jokes, correspondence with the editors and advertising. The 
Court can readily see that the content of the magazine 
comes within the categories of the fourth condition: “in¬ 
formation of a public character”, “literature”, ,“arts” 
“sciences” or “special industry”, by simply referring to the 
Table of Contents which appears at page 5 of each of the 
cited issues. 

The 11 issues in question follow a rather standard edi¬ 
torial pattern, each containing a number of articles of cur¬ 
rent interest, short stories, articles on sports and interesting 
personalities, one feature on men’s clothing, regular depart¬ 
ments on Books, the Theatre, etc., and pictorial features 
including paintings, water colors, photographs and draw¬ 
ings. Among the better known literary contributors are, in 
alphabetical order: Sholem Asch, Ivan Bunin, Theodore 
Dreiser, John Dos Passos, Lord Dunsany, Havelock Ellis, 
Lion Feuchtwanger, F. Scott Fitzgerald, Maxim Gorky, 
Ernest Hemingway, D. H. Lawrence, Maurice Maeter¬ 
linck, Thomas Mann, Andrew Maurois, Franz Molnar, 
Luigi Pirandello, John Steinbeck, Jacob Wassermann, 
Thomas Wolfe and Arnold Zweig. The art contributors 
include: George Bellows, Thomas Benton, Alexander 
Brook, James Chapin, John Steuart Curry, Salvador Dali, 
William J. Glackens, George Grosz, Rockwell Kent, George 
Luks, Reginald March, Henry Varnum Poor, Diego Rivera, 
Paul Sample, John Sloan and Eugene Speicher. 

5 January to November, 1943, inclusive (Dept. Ex.’s 1-11 in 
Post Office Dept.). 
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Tabulating the text features of the 11 issues, there are: 

85 full length articles on subjects of current interest,: 
the greater number of which concerned the war effort, 
including such subjects as The Coming Battle of 
Germany (Jan., p. 109); The Future of Air Power 
(Jan., p. 77); Technique of bombing (Feb., p. 57); 

i 

Germany's preparations for the use of poison gas (Mar., 
p. 37); Submarine warfare (May, p. 51); Britain's 
policies as to colonial empire (June, p. 27) ; Navy train- 
ing films (Sept., p. 69); and Rocket warfare (Oct., p.| . 
59). | 

59 short articles on a great variety of subjects such 
as self-portraits and self-interviews in which men 
prominent in various fields express their views: Editor 
William Allen White (Jan., p. 140); Secretary Harold 
L. Ickes (Feb., p. 101) ; Senator Harry Truman (Mar., 
p. 96); Senator Arthur Capper (Apr., p. 105); Sena^ 
tor Claude Pepper (May, p. 116); Senator Guy Mi 

I 

Gillette (June, p. 122); and Senator Robert F. Wagner 
(July, p. 177); a movie star's article about his dog 
(May, p. 138); an opera singer's ideas on entertainment 
(May, p. 132) ; survey of the most popular campus 
swing music (May, p. 172); and how to grow Victory 
gardens in the city (May, p. 135). 

73 fiction short stories. 

57 sports articles or stories (including the regular 
sports poll on questions of current interest in sports)* 

22 articles on personalities such as Admiral William 
F. Halsey, Jr., of the U. S. Navy; Bernard Baruch; Lt. 
William Eddy, of the U. S. Navy; Russia's Marshall 
Timoshenko; France’s Henry Giraud; Nazi Admiral 
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Karl Doenitz; Damon Runyon; Leo McCarey; and 
motion picture director, Walt Disney; 

and in each issue regularly recurring departments on 
“Books” (written by the late William Lyon Phelps) ; on the 
“Theatre” (by George Jean Nathan) ; on what to eat, drink 
and wear {“Edibles”, “Potables” and “Wearables”) ; on 
the “Lively Arts” (Gilbert Seldes acting as a roving re¬ 
porter) ; on “Correspondence” (The Sound and the Fury— 
the usual column of letters from readers to the editor) ; on 
“Contributors” (a who’s who on new contributors to each 
issue) ; and a humor department at first called “Potpourri” 
(Ad Libbing with Esquire) and later “Camp Humor” 
(Goldbricking with Esquire). 

Tabulating the pictorial features of the 11 issues, we 
find the following: 

24 war action paintings by John Falter, Alexander 
Leydenfrost and William Pachner. 

11 color photographs of champion dogs by Henry 
Waxman, and water colors or etchings of game birds by 
Walter Bohl. 

11 sets of paintings, prints and drawings reproduced 
through the courtesy of the Associated American Art¬ 
ists; The Cincinnati Art Museum; The Knoedler Art 
Galleries; The Gallery of Modern Art; The Arthur 
Kaufman Galleries; The Peris Galleries; The Andre 
Seligmann Gallery; and the Schoeneman Galleries. 

27 color photographs of Hollywood stars and pro¬ 
spective stars. 

14 color photographs of performers from Broadway 
plays, musical shows, the circus and night clubs taken 
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by such recognized photographers as Anton Bruehl, 
George Serebrykoff and Jon Abbott. 

27 paintings or drawings with a fashion treatment 
or emphasis. 

23 paintings of the so-called Varga girl. 

7 sets of drawings of current war interest by Paul 
C. Maxwell in a serious vein, and by Derso and Kelen 

with a satirical approach to international politics. 

The two foregoing lists tabulate the main features of 
the magazine although there are in addition a number of 
cartoons and jokes, for the most part consisting of filler 
material. 

It is evident therefore that, quite apart from the oral 
testimony on the subject, the magazine falls within the 
categories of the fourth condition. Indeed, the finding of 
the Hearing Board to that effect (R. 1839) was not dis¬ 
puted by the Postmaster or the District Court. It is unnec¬ 
essary, therefore, to present any detailed analysis of the 
other evidence on the subject. It is sufficient to note th&t 
testimony that the content of the magazine came within 
the categories of the fourth condition (on which subject 
there was no contradiction—indeed there could have been 
none since not one of the witnesses for the Post Office De¬ 
partment had completely read a single one of the cited 
issues) was given by Dr. Fred S. Seibert, Director of the 
University of Illinois School of Journalism, with respect 
to information of a public character; 6 by the President of 

6 He analyzed Esquire from the point of view of “information 
of a public character” and testified in part as follows: 

“Q. Would you say that the magazine Esquire is made up 
largely, if not chiefly, of material of information of a public 
character? A. I would. 

“Q. And advertising, of course? A. When I say in¬ 
formation of a public character, I mean that there is in that 
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the Associated American Artists, Reeves Lewenthal, as to 
art content ; 7 by Henry L. Mencken, author of “The Ameri¬ 
can Language”; Dr. Ernest Osborne, of Teachers College, 
Columbia University; Raymond Gram Swing; Bennett 

publication a sufficient amount of that type of material, in¬ 
cluding advertising, to make it a magazine primarily of that 
character (R. 1191). 

* * * * * 

“Q. Now, does the fact that these particular eleven issues 
of Esquire to which Mr. Hassell has referred contain material 
like the Varga girls and the Sultan cartoons and other car¬ 
toons change your opinion in any way that the magazine as a 
whole and each issue thereof is primarily devoted to the dis¬ 
semination of information of a public character? A. No. 
sir; it does not (R. 1192). 

* * * * * 

‘‘Chairman Myers: What is your idea about being de¬ 
voted—you use the term ‘devoted'—to literature, the arts, 
sciences, and so forth? 

“The Witness: My idea being that that is one of the major 
appeals of the magazine. It has in each issue a sufficient num¬ 
ber of items of that character in that number of the magazine. 

“Chairman Myers: If it is devoted to a subject, it neces¬ 
sarily may touch upon, but not necessarily be what that subject 
purports to be? 

“The Witness: Not exclusively. 

“Chairman Myers: That is, a periodical may be devoted 
to literature and not be literature in the best and highest 
sense? 

“The Witness: That is true. 

“Chairman Myers: Is the same thing true about art? 

“The Witness: I should say so. If it is devoted to art, 
whether it became art or not wouldn’t make much difference 
j if that was the primary purpose” (R. 1193-4). 

7 After testifying in some detail with respect to each issue, 
he summarized the art content and quality of the magazine as 
follows: 

“Q. Would you say in summary, then, that in each one 
of these eleven issues there has been a substantial art content 
of high value? A. I definitely would, sir” (R. 1137). 
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Cerf; George Jean Nathan and many others as to the high 
literary quality of Esquire. s 

I 

Matters Not in Issue on This Appeal 

i 

i 

All issues other than the construction and application 
of the fourth condition of Section 226 of the Postal Law ; 
have been stipulated out of this case. As pointed out above, ; 

i 

the Postmaster’s original citation charged only that the j 
magazine was obscene and therefore non-mailable. That i 
question is no longer in the case; the Postmaster agreed j 
during pretrial proceedings in the District Court that he; 
does not now contend that the magazine violates the ob-j 
scenity statute or that it is non-mailable under that or any ! 
other statute (R. 1891-3). It is also conceded that the 
magazine satisfies the first three conditions of Section 226, j 

that it is a periodical, that it has a legitimate list of sub-^ 

: 

scribers, and that it is not designed primarily for adver¬ 
tising, or for free circulation, or for circulation at nominal 
rates (R. 26, 1976). Finally, it is uncontradicted that the 
withholding of second-class rates would result in an ad¬ 
ditional mailing expense of $500,000 per year (R. 1972) 
and the Postmaster has stipulated that his revocation 
order will cause irreparable injury to Esquire (R. 1892). 

8 Swing testified as follows with respect to the quality of the! 
fiction content of the magazine: 

“Q. Would you say it was usual for Esquire over years to 
have printed pieces of fiction which deserve to rank as litera- 
ture? A. Oh, yes; I think Esquire has probably done much 
better than its share of publishing first rate artistic fiction. 

“Q. Would you say that it had a reputation over its ten 
year period for having published a very considerable amount 
of first rate short story fiction? A. Oh, yes; I think it ha$ 
some of the best writing that has been found anywhere idi 
American periodical literature” (R. 881). 

Mencken testified that “* * * Esquire has very high literary 
merit * * *” and that “Practically all the principal American 
authors have written for it in my time, headed by Dreiser, and 
including every author of any significance whatsoever” (R. 
1151-2). 
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Summary of Argument 

The sole question, then, is whether the words of the 
fourth condition of Section 226, “originated and published 
for the dissemination of information of a public character, 
or devoted to literature, the sciences, arts, or some special 
industry”, are to be construed, as the Postmaster contends, 
to enable him to measure all periodicals enjoying second- 
class rates by his personal standards and moral yardstick 
and if he finds that any of them do not measure up to his 
test of “positive duty to contribute to the public good and 
public welfare”, withhold the second-class rates and thus 
deny them any practicable use of the mails. 

On this appeal we urge: 

(1) that the Postmaster's interpretation of the 
second-class mail statute, resulting in an assumption by 
him of the power to decide what publications are for 
the public good, is unwarranted; 

(2) that if the statute could be so interpreted, it 
would be unconstitutional (a) because it would abridge 
the freedom of the press and (b) because it would 

, involve an improper delegation of power; and 

(3) that, in any event, the Postmaster's order is 
arbitrary and capricious and clearly wrong and re¬ 
sults in unjust discrimination. 

POINT I 

THE REVOCATION ORDER OF THE POST¬ 
MASTER IS UNLAWFUL BECAUSE IT ADDS AN 
UNAUTHORIZED CONDITION TO THE SECOND- 
CLASS MAIL STATUTE. 

(a) The Postal Statute 

The basic question on this appeal is whether Congress, 
in enacting the Postal Law, gave to the Postmaster, in re- 
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spect of second-class mail, the power to decide what pub¬ 
lications are, in his opinion, for the public good. 

In passing the classification provisions of the Postal 
Law, Congress did not give the Postmaster the power to 
define the classes of mailable matter, but itself specified j 
the material which was entitled to be carried in each class, j 
With respect to second-class mail, Congress defined with j 
precision so far as physical characteristics and periodicity j 
are concerned. As to content, however, Congress used the j 
broad and comprehensive terms, “for the dissemination 
of information of a public character, or devoted to litera¬ 
ture, the sciences, arts, or some special industry/’ so as to 
cover the entire field of newspaper and periodical pub¬ 
lications.® 

i 

The terms “literature”, “arts”, “sciences”, “special j 
industry” and “information of a public character” in the j 
aggregate unquestionably include every possible field which 
could be the subject of publication. The comprehensive 
words of the statute show that it was designed to include j 
all periodicals which are, in the commonly accepted sense, 
known and recognized as such. The Postmaster was j 
directed to classify according to specific physical character- j 
istics, but in respect of the content of publications Congress j 
set no limitation except terms “so broad as to include every- 1 
thing and exclude nothing”. 9 10 

Moreover, a consideration of the sections relating to 
second-class mail in the light of the other sections of the 
classification statute reveals the fundamental insufficiency 
of the Postmaster’s position. The sections which we have 

9 That it was necessary for Congress so to act to avoid conflict 
with constitutional rights is submitted in Point II of this Brief, j 

10 House Document No. 608, Postal Commission 1906-07; 
Fifty-ninth Congress, Second Session, “Report Regarding 
Second-Class Mail Matter” (p. xxxvii). 
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quoted on page 3 of this Brief specify the material which 
is entitled to second-class rates. Other sections define what 
shall be embraced in the other three classes of mailable 
matter; letters and postal cards in the first class; books and 
circulars (except newspapers and periodicals) in the third 
class; and third-class matter within certain weight, size and 
other limitations in the fourth class. 11 

It is conceded here that the magazine in question is 
mailable material. Both the Postmaster (R. 1857) and 
the Court below (R. 1972) pointed out that the magazine 
could be mailed in some class which, of course, admits 
mailability. It was only in respect of second-class mail 
that it was presumed that the Postmaster has the 
power to determine what is for the public good. In 
pther words, the Postmaster and the District Court have 
taken the untenable position that Congress, in an effort to 
protect the public, delegated to the Postmaster supervisory 
powers in respect of second -class rates but was apparently 
unconcerned with the public good if the same material was 
mailed in another class. On that theory the Postmaster 
could deny second-class rates to a publication if he did not 
think that it contributed to the public good, but he would 
have to carry the publication, in any event, under another 
class. And it begs the question to argue that Congress was 
more sensitive to the public good in respect of second-class 
mail because such rates are below cost. It must be assumed 
that the Postal Law in its entirety (and not merely the 
second-class sections) was designed for the public good. 
Moreover, at the time of the enactment of the statute in 
question, March 3, 1879, the cost of carrying all but first- 


n 20 Stat. 358, 43 Stat. 1067 (39 U. S. C. 222, 235, 240). 
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class mail was substantially in excess of revenue. 12 A sub- : 
stantial “bounty” was thus accorded to third and fourth i 
class mail as well as to second. The argument, therefore, 
stands on the doubtful hypothesis that Congress was con¬ 
cerned with the public good in respect of the “bounty” of 
the second class, but not in respect of the “bounty” of the 
third and fourth classes. 

It is therefore evident, on the face of the statute alone, 
that there is neither express nor implied provision for, 
but that there is a clear negation of, a delegation to the 
Postmaster of the power to withdraw second-class rates j 
based upon an entry made according to law on the ground j 
that the content of a magazine fails to contribute, in his j 
opinion, to the public good. We will now consider the j 
background of the statute to show that it likewise negatives j 
the existence of any such power. 

i 

(b) Enactment and Background of Statute 

The present Postal Law, except for minor amendments I 
not significant here, was enacted on March 3, 1879. For j 
several years prior to the passage of this act, mailable 
matter was divided into three classes: letters in the first 
class, printed periodicals in the second class, and other 
printed material and miscellaneous articles in the third 

12 A report of George S. Bangs, General Superintendent of 
Railway Mail Service, to the Postmaster in 1875 discloses that 
during the fiscal year ending June 30, 1874, the carriage of first-; 
class mail produced revenue in excess of cost in the amount of 
$4,212,390 whereas the cost of carrying second and third class 
material exceeded revenue in the amounts of $6,993,023 and 
$4,113,915, respectively. The third class, referred to in the! 
Bangs report, was divided into the third and fourth classes by | 
the same act of March 3, 1879. j 
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class. 13 During this period, there was a growing practice 
on the part of many private enterprises of taking advan¬ 
tage of the more favorable second-class rates solely for 
advertising purposes. An amendment of July 12, 1876 
sought to correct this situation by raising the postal rates 
on periodicals devoted primarily to advertising. 14 But it 
appears that the amendment did not have the desired 
result. 

One of the objects of the act of 1879 was to remedy 
this defect. The act provided for the classification of 
mailable matter into four rather than three classes, the new 
third and fourth classes taking the place of the former third 
class. It continued newspapers and magazines in the second 
class, but specifically excluded therefrom publications origi¬ 
nated and published primarily for private advertising pur¬ 
poses. Advertising and other printed material was allocated 
to the third or fourth classes where the rates were less 
favorable than the second class but still more favorable 
than first-class rates. 

It may be noted here then, that in enacting the law of 
1879 Congress did not embark on any new departure of 
according low mailing rates to periodical publications. Such 
substantially lower rates had been in effect continuously 
since the passage of the first general Postal Law in 1792. 15 

The Postmaster, however, successfully argued in the 
Court below that Congress intended to give him the power 
to supervise the content of second-class mail because the 
act of 1879 provided that periodicals must be “originated 
and published for the dissemination of information of a 
public character”, etc. in order to come within that class 
and because of the unusual “bounty” which the act of 1879 

13 Chap. 71 of laws of 1863 (12 Stat. 701). 

14 Chap. 179 of laws of 1876 (19 Stat. 78). 

15 Newspapers were accorded a more favorable rate in 1792 
(1 Stat. 232), and magazines in 1794 (1 Stat. 354). 
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gave to publishers by way of the second-class rates. But 
there is no justification for arguing that Congress, with¬ 
out word or discussion, attached a new condition to the 
so-called bounty in 1879. The use of broad and generic 
terms in describing periodicals was unquestionably due to 
the desire to exclude purely advertising material from the 
lower second-class rate. And as we have said, there is no 
conceivable reason why Congress would have attached this 
additional condition to the second class “bounty” but not to 
the substantial “bounty” simultaneously accorded to third 
and fourth class mail. 

We do not contend that Congress was not motivated by 
considerations of the public good when it passed the act of 
1879. It may be assumed that this was the fact. Congress 
did not, however, delegate to the Postmaster who might be 
in office at any particular time, the right to pick and choose 
according to his personal taste and moral standards, which 
periodicals were for the public good and which, though ad¬ 
mittedly “periodicals”, were not up to his standards and 
therefore should be mailed in some class other than second. 
Congress provided but one class for all periodicals. It de¬ 
termined that all periodicals except those designed primarily 

i 

for private advertising purposes were to be mailed in the 
second class. It did not, assuming that it could have done so 
constitutionally, attempt to draw a line between good and 
bad literature, the classical and the non-classical, the holy 
and the irreverent, and the progressive and the reactionary. 

Congress, in passing the act of 1879, was fully aware 
that many periodicals which were of doubtful benefit to the 
public in the educational and virtuous sense would benefit 
by the so-called “bounty”. Thus in connection with a dis¬ 
pute over a slightly higher rate (within the second class) 
which was to be charged to periodicals published less fre- 
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quently than once a week, Representative Money, a mem¬ 
ber of the Postal Committee, referred to “the mass of 
ephemeral dailies that furnish the gossip and scandal of the 
hour,” 16 and to “the daily newspapers, with their load of 
gossip and scandal and everyday topics that are floating 
through thd press”, 17 as being entitled without question to 
the lowest second-class rate and complained that higher 
rates were charged to better grade publications. 

In the written opinion of the Court below emphasis was 
placed upon two statements of Representative Money to the 
effect that the act of 1879, and particularly the provisions 
relating to second-class rates, were only for “legitimate” 
publications, the contention being that such statements in¬ 
dicated that Congress intended that the Postmaster should 
have the power to limit access to second-class mail to those 
periodicals which he regarded as beneficial (R. 1969). That 
contention is dubious at best and, in any event, it presup¬ 
poses that the use of the word “legitimate” was in the sense 
of good and virtuous. However, it is clear from the pro¬ 
ceedings in Congress that the word was not so used but 
was used to distinguish regular periodicals from booklets 
and other material carefully prepared as to physical charac¬ 
teristics to masquerade as “periodicals” but actually cir¬ 
culated to advertise a private business enterprise. 

As we have pointed out, one of the objects of the 
act of 1879 was to prevent private advertising from 
being carried at second-class rates. During the considera¬ 
tion of the new legislation with respect to this question, it 
was the practice to use the word “legitimate” to distinguish 

16 Congressional Record Vol. VIII, p. 693, January 23, 1879. 

17 Congressional Record Vol. VIII, p. 2135, February 28, 
1879. 
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the regular publications which carried some advertising, but 
were not primarily designed for advertising purposes, from 
the private advertising publications which frequently ob¬ 
tained the low mailing rates through subterfuge. In the 

i 

debates and other proceedings leading up to the enactment 
of the law of 1879, this distinction was frequently made. 
It was made in letters dated June 7, 1877 and November 17, 
1877 from A. H. Bissell, Assistant Attorney General for 
the Post Office Department, to the Postmaster General. 18 

At a later date, March 7, 1878, Mr. Bissell stated in an 
argument before the Senate Post Office Committee: 

“That is, in other words, it must be of a public char¬ 
acter, a public print, a legitimate bona fide news-j 

paper, and in no sense a scheme for the advertise¬ 
ment of a man’s own business. * * * 

“That is not as much the theory of the Departi 
ment as the theory of Congress. As shown by a 
series of legislative acts, especially the act of 12 July:, 
1876 by which the discrimination is made against 
purely advertising sheets and in favor of legitimate 
periodicals and newspapers. 

“* * * I do not think the legitimate publications 

of this country which derive their names and reputa¬ 
tion from the character of the reading matter they 
contain, would so overburden themselves with ad¬ 
vertisements as to make them the large portion of the 
periodical.” 19 (Underscoring added.) 

In the Congressional debates, Representative Money; 
stated: i 


18 Annual Reports of Postmaster General of the United States, 
1877, p. xxx, 242 ff. 

19 Records of the United States Senate, Hearings on Bill, S 
539; Forty-Fifth Cong., Second Sess. 
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“Now, Mr. Speaker, the object of the amendment as 
provided in this bill is not to exclude the legitimate 
journal from getting as much advertising matter as 
they can.”' 0 (Underscoring added.) 

Thus it is clear that the Court below inappropriately 
relied upon the proceedings leading up to the act of 1879 
to support an inference that Congress intended to let the 
Postmaster decide what publications are contributing to the 
public good. Full consideration of the background of the 
act of 1879 plainly shows that Congress did not intend, 
expressly or impliedly, to delegate to the Postmaster the 
power he has assumed. 

(c) The Subsequent History of the Statute and its 
Practical Construction 

The subsequent history of the Statute and its prac¬ 
tical construction by all Postmasters, including the pres¬ 
ent incumbent until the instant case, show conclusively 
that Congress did not delegate any discretionary power to 
the Postmaster when it used the descriptive words of the 
fourth condition to identify the periodicals entitled to 
second-class mailing rights. The words have always been 
understood to include all periodicals in the usually accepted 
sense, 21 and to exclude none. They have never been inter- 

20 Congressional Record Vol. VIII, p. 697. 

21 This was precisely the position taken by one of the Post¬ 
master’s predecessors when, in Houghton v. Payne, 194 U. S. 88 
(1904), he said: 

“Taking these words ‘originated and published for,’ 
‘dissemination,’ ‘information,’ ‘devoted to,’ they all point 
to one conclusion. They are, we repeat, strong and preg¬ 
nant wwds. There is but one concept consistent with them 
all. We confidently submit that an attentive reading of the 
statute will leave no doubt that what Congress constantly 
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preted to authorize the Postmaster to pass upon the content 
of the periodical and to decide whether it conforms with his 
view of the public good. 22 

In 1906 a joint commission of Congress was authorized 

i 

to make an inquiry regarding the whole subject of second- 
class mail matter. That commission held many hearings, 
heard numerous witnesses and made an exhaustive study of 
the statute. It concluded that the words of the fourth con¬ 
dition were “so broad as to include everything and exclude 
nothing ” With reference to the precise question presented: 
here, it concluded as follows i 23 ! 

“* * * But in what way can it be said that a require¬ 
ment that a certain printed matter should be ‘devoted 
to literature' serves to mark it off from anything 
else that can be put into print. There is practically 
no form of expression of the human mind that can 
not be brought within the scope of ‘public informa¬ 
tion,' ‘literature, the sciences, art, or some special 
industry.' It would have been just as effective and 
just as reasonable for the statute to have said, ‘de^ 
voted to the interests of humanity,' or ‘devoted to 


had in mind in the creating of this privileged class of pub¬ 
lications was the universally recognized, commonly ac¬ 
cepted, and perfectly well understood periodical of every¬ 
day speech." (Brief in U. S. Supreme Court, p. 34.) 

22 If there were any doubt about the interpretation of the stat¬ 
ute, the administrative construction of almost 65 years would re¬ 
solve the doubt against the Postmaster. United States v. Finnelt, 
185 U. S. 236 (1902). United States v. Chicago North Shore & 
Milwaukee Railroad Co., 288 U. S. 1 (1933), United States v. 
Alabama Great Southern Railroad Co., 142 U. S. 615 (1892). 
But our primary contention is that there is no doubt, and that the 
long settled construction proves that the Postmaster's interpreta¬ 
tion is wrong. 

23 House Document No. 608, Postal Commission 1906-07, 
59th Congress, 2nd Session, “Report Regarding Second Clais 
Mail Matter." I 
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the development of civilization/ or ‘devoted to 
human intellectual activity.’ 

“The prime defect in the statute is, then, that 
it defines not by qualities but by purposes, and the 
purpose described is so broad as to include every¬ 
thing and exclude nothing. 

“With the exception of a few instances where 
the publication has been excluded because the in¬ 
formation was deemed not to be public, no periodical 
has ever been classified by the application of tests 
of this kind. Any attempt to apply them generally 
would simply end in a press censorship.” (pp. xxxvi- 
xxxvii.) 

This Postal Commission recommended an amendment to 
the statute to limit second-class rates by changing the law 
to read: 

“Fifth. It must be originated and published (a) 
for the dissemination of current public information, 
or (b) for the presentation, discussion, or treatment 
of current topics in relation to literature, the 
sciences, arts, or some special industry. 

“Sixth. It must not consist wholly or substanti¬ 
ally of fiction.” 

Despite this elaborate report specifically calling the 
attention of Congress to the breadth of the second-class 
statute, the Commission’s recommended amendments were 
rejected and no amendment has ever been made to this 
fourth condition by way of any limitation on the type of 
public information, literature, arts or sciences that is re¬ 
quired. 

A few years later Congress, by joint resolution ap¬ 
proved March 4, 1911, authorized the appointment of an¬ 
other commission on second-class mail matter. The com- 

i 
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mission was headed by Hon. Charles E. Hughes, then 
Associate Justice of the Supreme Court, and included the j 
late President A. Lawrence Lowell of Harvard University j 
and Mr. Harry A. Wheeler, President of the Association ! 
of Commerce of the City of Chicago. It made a most I 
exhaustive and critical inquiry into the subject of second-; 
class matter. 24 This commission reached virtually the same: 
conclusion: 

i 

“* * * but the experience of the post office has shown : 
the impossibility of making a satisfactory test based! 
upon literary or educational values. 25 To attempt j 
to do so would be to set up a censorship of the press: 
Of necessity the words of the statute—‘devoted to; 
literature, the sciences, arts, or some special industry’ 
—must have a broad interpretation.” 

Although frequent amendments have been made to the 

i 

second-class mailing statute, and although Postmasters 
have repeatedly pointed out alleged defects in the broad 
provisions admitting periodicals to second-class rates, 26 it 
is extremely significant that no change has been made in 


24 House Document No. 559, Postal Commission 1911-12^ 
62nd Congress, 2nd Session, “Report of Commission on Second-¬ 
Class Matter”, p. 142. 

25 Perhaps this is for the reason expressed in the following 
quotation: 

“It seems to me perfectly clearly established, that no 
official yet born on this earth is wise enough or generous 
enough to separate good ideas from bad ideas, good beliefs 
from bad beliefs * * *” Lippmann, League of Free Na¬ 
tions Assn. Bulletin, March 1920, p. 1. 

26 House Document No. 608, Postal Commission, 1906-07, 
59th Congress, 2nd Session, Report Regarding Second Class 
Mail Matter, page 6. : 
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the fourth condition by Congress and that every bill seek¬ 
ing such a change has been defeated. 27 

The construction of the statute which the Postmaster 
inaugurated in this case, as affirmed by the Court below, 
has never before been adopted. 

As early as Houghton v. Payne, 194 U. S. 88, supra, 
one of the Postmaster’s predecessors renounced any such 
construction, saying at p. 73 of his brief in that case: 

“In establishing a rate for ‘newspapers and other 
periodical publications’ Congress was not seeking to 
discriminate between good literature and bad litera¬ 
ture or to establish a censorship of the press with 
prizes for merit. The thing it had in mind was not 
the goodness or the badness of the information dis¬ 
seminated but the instrumentalities by which that 
dissemination might be accomplished. It was not 
thinking of all the accumulated stores of 'sound and 
pure literature’ in the vast libraries of the world, 
but it was thinking of how the mind of an enquiring 
and progressive people might be kept abreast of the 
times in all departments of human thought and ac- 
i tivity. Congress did not stand hesitating between 
a good book and a bad newspaper.” 


27 In 1915, a bill (H. R. 20644, 63d Cong., 3d sess.) was in¬ 
troduced in Congress to deny the use of the mails entirely to 
any person who, in the opinion of the Postmaster, “is engaged 
or represents himself as engaged in the business of publishing 
any books or pamphlets of an indecent, immoral, scurrilous or 
libelous character.” It was objected that “* * * it is not safe to 
leave to the decision of one man, after an ex parte investigation, a 
decision which will involve the freedom of the press.” The bill did 
not pass. [Hearings Before the Committee on Post Offices and 
Post Roads on Exclusion of Certain Publications from the Mails, 
63rd Cong., 3d sess. (1915), pp. 38, 39.] [Eberhard P. Deutsch, 
Freedom of the Press and of the Mails, 36 Mich. L. Rev., pages 
723-4.] 
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Finally, the Postmaster, the instant appellee, made 
three rulings within six months of the revocation order 
in the case at bar in which he rejected a suggestion that 
the words of the fourth condition be used to justify a de¬ 
termination that the content of a periodical was not for 
the best interests of the public. For example, on July 6, 
1943, the Postmaster held a hearing on an application of 
“The National Police Gazette” to be admitted to the mail 
at second-class rates. Two members of the Hearing Board 
recommended that the application be denied upon the j 
ground, inter alia, that it was not published for the dis- | 
semination of information of a public character because I 
it did not “contribute to the education, prosperity and best j 
interests of the people” (Pl/s Ex. 9 in Dist. Ct.). The third 
member of the Hearing Board dissented from this view j 
and wrote two memoranda recommending that the applica- 1 
tion be granted (Pl.’s Exs. 10 & 11 in Dist. Ct.). In these ! 
he pointed out that the duty of the Postmaster in classify- 
ing mail was limited to a question of identification, and that 
he had no power to pass upon the content of the publica¬ 
tion and determine whether it was good or bad literature. 
He said (p. 3 of Ex. 11 in Dist. Ct.) : 

“I challenge any one to cite or quote any applicable j 
authority supporting the construction put upon the 
words of the statute quoted by the majority members 
of this board. Even the Commission headed by; 
Chief Justice Hughes said in their report: * * the 

experience of the Post Office has shown the impos¬ 
sibility of making a satisfactory test based upon 
literary or educational values. To attempt to do so 
would be to set up a censorship of the press’. 

* * * * 

“Under, the authorities here cited the National 
Police Gazette is devoted to literature and the arts 
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within the meaning of the statute as above con¬ 
strued by the Postal Commission of 1907. If the 
theory of the majority members is accepted, the 
thin edge of the wedge of censorship has got into a 
crack and it won't be long till freedom of the press 
will be split up to suit the censors." 

In reviewing the case and commenting upon the division of 
opinion within the Hearing Board, Third Assistant Post¬ 
master General Ramsey S. Black said (Pl.'s Ex. 12 in 
Dist. Ct.): 

“As to the second reason for denial of the ap¬ 
plication given in the majority report of the Hearing 
Board, namely, ‘The National Police Gazette' ‘is not 
published for the dissemination of information of a 
public character' because it is not the kind of pub¬ 
lication which Congress had in mind when establish¬ 
ing the second-class mailing privilege, it is my 
opinion that this reason is unsound, constitutes cen¬ 
sorship of the press, and could not be sustained in 
the court. * * *” 

The Postmaster granted the second-class mailing rate. 

Similar cases were presented in respect of “The Hobo 
News" and “Laff", and similar results were reached (Pl.'s 
Exs. 15, 16, 21 and 22 in Dist. Ct., R. 1936-8, 1943). 

Thus the construction of the statute, adopted in actual 
practice by the Post Office Department and all Postmasters 
including the appellee until the present case, has always 
been to admit to second-class mailing rates every publica¬ 
tion which was a periodical in the generally accepted sense 
and to deny that Congress delegated to the Postmaster the 
power to pass upon the content of the publication. 
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(d) The Decisions Deny to the Postmaster the Power he 
Assumed 

The only case in which a Postmaster has utilized the 
words of the fourth condition in an attempt to extend 
his power to grant second-class mailing rights is Payne 
v. National Railway Publishing Co., 20 App. D. C. 581 
(1902). 28 In that case the Postmaster undertook to cor¬ 
rect what he believed to be abuses of second-class mail by 
passing a regulation requiring that a publication, to be 
entitled to second-class rates, must “consist of current 
news or miscellaneous literary matter, or both (not in¬ 
cluding advertising)”. The publication there involved was 
“The Railway Guide”, which issued monthly and contained 
railroad and steamboat timetables with general information 
concerning the movements of the trains and boats. It 
had been mailed in the second class for many years. This 
Court held that the Postmaster's order revoking the second- 
class rates under his “current news” regulation was invalid 
and stated (pp. 597-9): 

“It is very clear that the Congress of the United 
States has not committed to the Postmaster General, 
or to any one else, the matter of determining what 
should be carried in the mails as second-class matter, 
and what as matter of the third class. It has re¬ 
served that power exclusively to itself. It has itself 
made the classification; and it is not competent for 
the Postmaster General to add anything to the stat¬ 
ute or to take anything from it. 

******** 

“Of course the Postmaster General and his sub¬ 
ordinates are required to use judgment and discre- 

28 Certiorari granted 189 L T . S. 512; certiorari dismissed on 
motion of Postmaster 192 U. S. 602. 
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tion, and it may sometimes be a matter of much 
difficulty to identify a publication as one included - 
in the category prescribed by Congress. But their 
discretion is limited to this question of identifica¬ 
tion ; and it is not competent for them to impose addi¬ 
tional requirements beyond those specified in the 
statute. 

‘‘The postal regulation of July 17, 1901, under 
which it was sought to exclude the relator’s publica¬ 
tion from the category of second-class mail matter, 
is clearly in excess of the statute. It prescribes con¬ 
ditions which the statute does not prescribe.” 

Other authorities have uniformly held that an adminis¬ 
trative official may not superimpose new conditions on 
statutes, such power of legislation being entirely reserved 
to Congress. Among such authorities is Morrill v. Jones, 
106 U. S. 466 (1882), which is closely in point to the case 
at bar. There a section of the revenue law provided that 
animals which were specifically imported for breeding pur¬ 
poses should be admitted free of duty. The Secretary of 
the Treasury adopted a regulation to the effect that such 
animals should not be admitted free of duty unless they 
were of superior stock. The Secretary’s regulation specify¬ 
ing the additional condition of “superior” quality corre¬ 
sponds to the Postmaster’s new condition of “contributing 
to the public good” in the instant case. The Supreme Court 
unanimously held that this additional condition was invalid, 
stating (p. 467): 

“The Secretary of the Treasury cannot by his 
regulations alter or amend a revenue law. * * * In 
the present case we are entirely satisfied the regula¬ 
tion acted upon by the collector was in excess of the 
power of the Secretary. The statute clearly in¬ 
cludes animals of all classes. The regulation seeks 
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to confine its operation to animals of 'superior 
stock.’ This is manifestly an attempt to put into 
the body of the statute a limitation which Congress 
did not think it necessary to prescribe. * * *” 

The similarity in the case at bar of the administrative 
official attempting to regulate beyond the powers given to 
him by Congress is apparent. Such an attempt is in "ex¬ 
cess of the statute” and should be declared invalid. 

i 

POINT II 

! 

IF THE POSTMASTER’S INTERPRETATION OF ' 
THE FOURTH CONDITION WERE ADOPTED, THE 
STATUTE WOULD BE UNCONSTITUTIONAL. 

(a) As an Abridgement of the Freedom of the Press 

We have shown that the interpretation which the Post¬ 
master and the Court below have put upon the fourth con¬ 
dition is unwarranted by the wording of the statute, by its 
background, and by the administrative practice under itl 
But there is a further reason which compels the rejection 
of the Postmaster’s interpretation: viz., if that interpreta¬ 
tion is adopted, then the statute abridges the freedom of 
the press guaranteed by the first amendment of the Consti¬ 
tution. 29 

There is no question but that the guarantee of freedom 
of the press of the first amendment includes freedom to 

^In this connection, the well-recognized principle applies, that 
if the statute is susceptible of more than one interpretation, it 
will not be construed so as to result in the infringement of the 
Constitution, or even to create doubt on the subject. United States 
v. Delaware & Hudson Co., 213 U. S. 366, 408 (1909) ; National 
Labor Relations Board v. Jones & Laughlin, 301 U. S. 1, 30 
(1937); Crowell v. Benson, 285 U. S. 22, 62 (1932). 


32 


circulate as well as freedom to publish. As the Supreme 
Court recently reiterated in Lovell v. Griffin, 303 U. S. 444 
(1938) (at p.452): 

“* * * ‘Liberty of circulating is as essential to that 
freedom [of the press] as liberty of publishing; in¬ 
deed, without the circulation, the publication would 
be of little value.’ Ex parte Jackson, 96 U. S. 727, 
733.” (Matter in brackets ours.) 

See also Martin v. Struthers, 319 U. S. 141 (1943); 
Jamison v. Texas, 318 U. S. 413 (1943) ; Largent v. Texas, 
318 U. S. 418 (1943). 

Nor is there any question but that second-class rates are 
essential to the circulation of a publication such as Esquire 
Magazine. As Mr. Justice Holmes stated in his dissenting 
opinion in Milwaukee Publishing Co. v. Burleson, 255 U. S. 
407,437 (1921), “to refuse the second class rate to a news¬ 
paper is to make its circulation impossible”. Mail service is 
a governmental monopoly without which a periodical pub¬ 
lication could not exist. Indeed the Postmaster has stipu¬ 
lated that the revocation order here will cause irreparable 
injury to Esquire. It follows, of course, that the postal 
power and the regulation of the mails is subject to the con¬ 
stitutional guarantees of the first and fifth amendments. As 
this court stated in Pike v. Walker, 73 App. D. C. 289, 121 
Fed. (2d) 37 (1941) (at p. 39): 

“Whatever may have been the voluntary nature 
of the postal system in the period of its establish¬ 
ment, it is now the main artery through which the 
business, social, and personal affairs of the people 
are conducted and upon which depends in a greater 
degree than upon any other activity of government 
the promotion of the general welfare. Not only this, 
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but the postal system is a monopoly which the gov¬ 
ernment enforces through penal statutes forbidding 
the carrying of letters by other means. (18 U. S. 
C. A. §§ 306, 308.) It would be going a long way, 
therefore, to say that in the management of the 
Post Office the people have no definite rights re¬ 
served by the First and Fifth Amendments of the 
Constitution * * 

i 

The situation here is that the Postmaster, by withhold-!. 
ing the only practicable means of circulation, assumes the' 
power to require periodicals to publish only that which! 
conforms to what he believes to be for the public good.! 
The Postmaster’s stand presents, precisely and inevitably, 
the imposition of a censorship and the stifling of expres¬ 
sion. His contention places in himself the power individu¬ 
ally to determine what the public is entitled to read. Such; 
restraints upon the liberty of speech and press, even in far 
less virulent form, have consistently been stricken down by 
the courts. 

In recent years the Supreme Court has invalidated stat¬ 
ute after statute attempting to impose restraints on speech 
and press. Thus in Lovell v. Griffin, 303 U. S. 444, supra, j 
an ordinance requiring a permit for the distribution of 
literature in public places was declared unconstitutional. 
In Hague v. C. I. O., 307 U. S. 496 (1939), the court held 
unconstitutional a requirement that speakers obtain permits 
as a condition of speaking in public places. 

Near v. Minnesota, 283 U. S. 697 (1931), presents a 
parallel to the facts of the instant case. Here the revoca¬ 
tion order of the Postmaster bars Esquire Magazine from 
second-class mail because some of its issues have not meas- 

j 

ured up to his standards of public value. The Near case 
involved a statute which provided for the issuance of an in- 
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junction against further publication of any paper found by 
the court to be “a malicious, scandalous and defamatory 
newspaper’’. The Minnesota statute set up standards far 
more precise than any the Postmaster can point to in the 
statute defining second-class mail; moreover, judicial— 
not administrative—findings were a prerequisite to the is¬ 
suance of an injunction. But the Supreme Court held the 
statute unconstitutional on its face, stating (p. 721-22) : 

“Equally unavailing is the insistence that the 
statute is designed to prevent the circulation of 
scandal which tends to disturb the public peace and 
to provoke assaults and the commission of crime. 
Charges of reprehensible conduct, and in particular 
of official malfeasance, unquestionably create a pub¬ 
lic scandal, but the theory of the constitutional guar¬ 
anty is that even a more serious public evil would be 
caused by authority to prevent publication.” (Under¬ 
scoring added.) 

It cannot be justifiably argued that the statute, as inter¬ 
preted by the Postmaster in the instant case avoids the 
status of unconstitutionality because the result of the revo¬ 
cation order is merely to place a financial burden on the 
magazine. Both the Postmaster (R. 1857) and the District 
Court (R. 1972) attempted to justify the revocation of 
second-class rates by suggesting that the magazine could 
be mailed in some other class. The lack of practicality in 
the suggestion is evident from the fact that the extra ex¬ 
pense would amount to $500,000 per year (R. 1972). But 
the protection of the first amendment extends not only to 
direct restraints upon publication and circulation but also to 
indirect restraints effected through taxes, rate discrimina¬ 
tions and other forms of financial repression. 
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One of the basic reasons for the constitutional guar- 

i 

antee of freedom of the press was to protect against indi¬ 
rect restraints on expression through the imposition of 
discriminatory taxes; so-called ‘'taxes on knowledge”. For 
over 100 years prior to the adoption of the first amend¬ 
ment there had been no attempt by the government directly 
to restrain the freedom of the press. See Grosjean v. j , 
American Press, 297 U. S. 233, 245 (1936). But the j 
British Government indirectly restrained freedom of ex- i 
pression by imposing discriminatory taxes of many kinds j ■ 
upon the press—designed to encourage literature palatable 
to the rulers and to discourage that which might stir up ! 

i 

dissatisfaction. 30 This type of financial restraint upon free¬ 
dom of the press was unquestionably one of the abuses of 
governmental power which led to the passage of the first 
amendment. 

A recent example of such indirect restraint upon the 
press was presented in Gr os jean v. American Press, 297 
U. S. 233, supra. There Louisiana had passed a statute 

i 

imposing a tax of 2% on the gross receipts of all news- i 
papers having a circulation of over 20,000 and carrying 
paid advertising. The Louisiana tax is comparable to (al¬ 
though but a small fraction of) the financial burden that j 
the Postmaster’s revocation order places on Esquire here. | 

In holding that the Louisiana tax was an unconstitutional i 


30 For a discussion of such taxes and their administration, see 
1 Collet, History of the Taxes on Knowledge, London, 1899, p. I 
29. In the American colonies the imposition of stamp taxes on j 
newspapers caused a riot in New York in 1765. Deutsch, Free- ; 
dom of the Press and of the Mail (1938), 36 Mich. Law Review 
703, 710. Strong public reaction resulted from a few’ attempts j 
of colonial legislatures to levy taxes on newspapers. Mott, Amer- ■ 
ican Journalism 1941, page 144: Mott, The History of American j 
Magazines 1939, page 92. 


i 
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restraint on the freedom of the press, the Supreme Court 
reviewed the historical background of the first amendment 
pointing out that one of the basic reasons for the guarantee 
of freedom of the press was to protect against the imposi¬ 
tion of financial burdens upon publications. The Court held 
that the first amendment protected not only against pre¬ 
vious restraints in the form of censorship, but also against 
the imposition of taxes or other financial burdens. It stated 
(p. 249) : 


“In the light of all that has now been said, it is 
evident * * * that by the First Amendment it was 
meant to preclude the national government, and by 
the Fourteenth Amendment to preclude the states, 
from adopting any form of previous restraint upon 
printed publications, or their circulation, including 
that which had theretofore been effected by these 
two well-known and odious methods. 

“This court had occasion in Near v. Minnesota, 
supra, at pp. 713 et seq., to discuss at some length 
the subject in its general aspect. The conclusion 
there stated is that the object of the constitutional 
provisions was to prevent previous restraints on pub¬ 
lication; and the court was careful not to limit the 
protection of the right to any particular way of 
abridging it. Liberty of the press within the mean¬ 
ing of the constitutional provision, it was broadly 
said (p. 716), meant 'principally although not ex¬ 
clusively, immunity from previous restraints or 
[from] censorship/ ” (Underscoring added.) 

Nor is the Postmaster assisted by the argument that 
constitutional guarantees are not involved because second- 
class rates are a privilege and not a right. The idea that 
access to second-class rates is a privilege which may be 
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granted to some and withheld from others and, in the pres- j 
ent case, extended or revoked at the pleasure of the Post¬ 
master, fails to recognize the realities of the situation. 
Obviously Congress could not constitutionally limit the use 
of second-class mail to those of a particular religion or 
political party any more than it could impose such condi¬ 
tions on the use of a public highway. Therefore even if 
second-class rates be regarded as a privilege the unconsti¬ 
tutionality of the conditions upon which the Postmaster 
seeks to withhold them remains. The abridgement of the 
freedom of the press brought about by the Postmaster’s: 
condition that publications conform to his view of the | 
public good is not alleviated by the claim that second-class j 
rates are a privilege. See West Virginia State Board of j 
Education v. Barnette, 319 U. S. 624 (1943). 

The broad guarantee of freedom of the press, character- i 
ized as the “indispensable condition of nearly every other! 
form of freedom” ( Palko v. Connecticut, 302 U. S. 319! 
(1928), at p. 327), yields only to the rare exception that! 
the publication presents a “clear and present danger” to 
the public. Schenck v. United States, 249 U. S. 47 
(1919). This exception involves not merely a possibility 
of danger but an actual existing threat; “neither ‘inherent 
tendency’ nor ‘reasonable tendency’ is enough to justify aj 
restriction of free expression”. Bridges v. California, 314 
U. S. 254, 273 (1941). The extent to which the publica¬ 
tion must involve a clear and present danger to warrant! 
any restriction is illustrated by Near v. Minnesota, 283; 
U. S. 697, supra, where the statute was held unconstitu¬ 
tional, notwithstanding the Minnesota Supreme Court had 
said that the publication “tends to disturb the peace of the 
community” and “to provoke assaults and the commission! 
of crime”, (p. 728 of 283 U. S.). Minnesota was denied! 
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the power to interfere with the publication upon the 
ground that ‘'the theory of the constitutional guarantee is 
that even a more serious public evil would be caused by 
authority to prevent publication”, (p. 722 of 283 U. S.). 
Obviously the restraint which would result to publications 
from the adoption of the Postmaster’s interpretation of the 
fourth condition does not come within the clear and present 
danger rule. 

This is not a case in which the Postmaster has denied 
the second-class mailing rates because Esquire published 
matter which is made non-mailable under some Congres¬ 
sional statute. 31 On the contrary, the Postmaster concedes 
that Esquire is mailable matter and has stipulated that he 
will not defend his order upon the ground that the magazine 
is non-mailable within the provisions of any statute. The 
case at bar, therefore, is not in any way affected by the 
majority opinion in Milwaukee Publishing Co. v. Burleson, 
255 U. S. 407, supra. In that case the majority upheld 
the Postmaster in denying second-class rates to a news¬ 
paper during World War I which had published “articles 
which contained false reports and false statements, published 
with the intent to interfere with the success of the military 
operations of our Government, to promote the success of its 
enemies, and to obstruct its recruiting and enlistment serv¬ 
ice”. (p. 412 of 255 U. S.). Congress had specifically 
declared such material to be non-mailable under the War¬ 
time Espionage Act. The majority placed their decision 
on the narrow ground that if Congress declared such sedi¬ 
tious material to be non-mailable (i.e. prohibited from any 

31 As for example statutes which declare obscene matter 35 
Stat. 1129, 18 U. S. C. 334, fraudulent material 35 Stat. 1130, 
18 U. S. C. 338, seditious literature 40 Stat. 230, 18 U. S. C 
344, to be non-mailable. 
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class), the Postmaster was justified in preventing such ma- 
. terial from being mailed in the second class. Mr. Justice 
Brandeis and Mr. Justice Holmes dissented vigorously from | 
the majority and considered the broader implications of j 
freedom of the press. | 

Thus Mr. Justice Brandeis pointed out (pp. 430-1) : 

i 

‘‘Congress may not through its postal police power 
put limitations upon the freedom of the press which 
if directly attempted would be unconstitutional. This 
court also stated in Ex parte Jackson, that ‘Liberty 
of circulating is as essential to that freedom as 
liberty of publishing; indeed, without the circulation, 1 
the publication would be of little value.’ It is argued 
that although a newspaper is barred from the second- ; 
class mail, liberty of circulation is not denied; be¬ 
cause the first and third-class mail and also other j 
means of transportation are left open to a publisher. 
Constitutional rights should not be frittered away 
by arguments so technical and unsubstantial. ‘The i 
Constitution deals with substance, not shadows. Its 
inhibition was levelled at the thing, not the name.’ • 
Cummings v. Missouri, 4 Wall. 277, 325.” 

Mr. Justice Holmes stated (pp. 437-8): 

“The United States may give up the Post Office j 
when it sees fit, but while it carries it on the use of j 
the mails is almost as much a part of free speech as j 
the right to use our tongues, and it would take very 
strong language to convince me that Congress ever 
intended to give such a practically despotic power j 
to any one man.* * * 

“To refuse the second-class rate to a newspaper 
is to make its circulation impossible and has all the 
effect of the order that I have supposed. I repeat. 
When I observe that the only powers expressly j 
given to the Postmaster General to prevent the car-! 
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riage of unlawful matter of the present kind are to 
stop and to return papers already existing and 
posted, when I notice that the conditions expressly 
attached to the second-class rate look only to wholly 
different matters, and when I consider the ease with 
which the power claimed by the Postmaster could 
be used to interfere with very sacred rights, I am 
of opinion that the refusal to allow the relator the 
rate to which it was entitled whenever its newspaper 
was carried, on the ground that the paper ought not 
to be carried at all, was unjustified by statute and 
was a serious attack upon liberties that not even the 
war induced Congress to infringe.” 

Despite the inapplicability of the majority ruling in 
Milwaukee Publishing Co. v. Burleson, 255 U. S. 407, 
supra, the dissenting views of Mr. Justice Brandeis and 
Mr. Justice Holmes on the broad question of freedom of 
the press are significant here, for they clearly reflect the at¬ 
titude of the Supreme Court on the subject as set forth in 
Near v. Minnesota, 283 U. S. 697, supra; Lovell v. Griffin, 
303 U. S. 444, supra; and Hague v. C. I. O., 307 U. S. 496, 
supra. And such dissenting views together with similar 
expressions made in Leach v. Carlile, 258 U. S. 138 (1922) 
were cited with approval by this Court in its opinion in 
Pikev. Walker, 121 Fed. (2d) 37, 39 supra. 

That the Postmaster in the present case has found that 
certain material contained in Esquire Magazine is objec¬ 
tionable to him and therefore not contributing to the public 
good (although admitting that such material was not ob¬ 
scene), does not justify the infringement of the constitu¬ 
tional guarantee. A finding that some of the content of a 
periodical does not contribute to the public good can be 
made as well in respect of a publication which does not ac¬ 
cord with the Postmaster’s political views, which presents 
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a new and possibly unaccepted scientific or medical theory, 
or which fails to conform to the Postmaster’s religious j 
tenets. The possibilities can be multiplied. In any and all 
of them, the excuse would always be made that the censor¬ 
ship was justified by the Postmaster’s finding that the pub¬ 
lication did not contribute to the public good. The uncon- j 
stitutional abridgement of the freedom of the press is in- ; 
herent in the Postmaster’s theory no matter what the ; 
setting. 

Concern for the public good has been historically the 
proffered excuse for curtailment of free expression. And 
even when the concern has been justified (which we deny 
to be the case here) the excuse has been rejected. Thus 
Thomas Jefferson wrote: 

“I deplore * * * the putrid state into which our 1 
newspapers have passed, and the malignity, the vul- ■ 
garity, and mendacious spirit of those who write | 
them * * *. These ordures are rapidly depraving j 
the public taste. j 

“It is, however, an evil for which there is no 1 
remedy; our liberty depends on the freedom of the j 
press, and that cannot be limited without being lost.” I 
(Quoted in Bridges v. California, 314 U. S. 252, ; « 
270, supra). 

The same philosophy is expressed by Mr. Justice j 
Holmes, dissenting in Abrams v. United States, 250 U. S. j 
616 (1919) (at p. 630): j 

i 

“But when men have realized that time has upset i 
many fighting faiths, they may come to believe even 
more than they believe the very foundations of their 
own conduct that the ultimate good desired is better <- 
reached by free trade in ideas—that the best test of 
truth is the power of the thought to get itself ac- ■ 
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cepted in the competition of the market, and that 
truth is the only ground upon which their wishes 
safely can be carried out. That at any rate is the 
theory of our Constitution.” 

And the Supreme Court recently said, in Cantwell v. 
Connecticut , 310 U. S. 296 (1940), (p. 310) : 

“But the people of this nation have ordained in the 
light of history, that in spite of the probability of 
excesses and abuses, these liberties are, in the long 
view, essential to enlightened opinion and right con¬ 
duct on the part of the citizens of a democracy.” 

(b) As an improper Delegation of Power 

The Postmaster's interpretation raises a further con¬ 
stitutional question. It involves the delegation to him of 
power to withhold second-class rates on condition that the 
publication fulfill a “positive duty to contribute to the public 
good” (R. 1863). The limit of his assumed power is meas¬ 
ured by the vague and illusory concept, “contribution to 
the public good”. The standard to be followed in the exer¬ 
cise of the power is the personal fancy of the Postmaster. 
The publisher’s enjoyment of the second-class rates will 
necessarily depend on whether he has been fortunate enough 
to express his views in accordance with those of the Post¬ 
master. The Postmaster’s interpretation would thus result 
in unconstitutionality on the additional ground that there 
is an improper delegation of power because of the lack of 
a definite and proper standard according to which the power 
is to be exercised. Panama Refining Co. v. Ryan , 293 U. S. 
388 (1935); cf. Yakus v. United States, 321 U. S. 414 
(1944). 
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POINT III 

THE POSTMASTER’S REVOCATION ORDER IS 
ARBITRARY, CAPRICIOUS AND CLEARLY WRONG, 
AND RESULTS IN UNJUST DISCRIMINATION. 

Entirely apart from the considerations set forth in the 

i 

preceding points of this Brief, we contend that the record 
establishes that the Postmaster’s revocation order was arbi¬ 
trary, capricious and clearly wrong and results in unjust 
discrimination. | 

In the ordinary case, a showing that a Postmaster’s | 
order is arbitrary, capricious and wrong requires the court j 
to invalidate the order. Brooklyn Daily Eagle v. Vo or hies, | 
181 Fed. 579 (C. C. E. D. N. Y., 1910); Post Publishing \ 
Co. v. Murray, 230 Fed. 773 (C. C. A. 1st, 1916), cert. den. ! 

_ —i 

241 U. S. 675. But where, as here, the Postmaster’s action j 
infringes upon the freedom of the press, a broader basis of 
review is indicated and the Court should examine all the ; 
facts and arrive at its own conclusions as to whether the j 

j 

order is justified. 

Under either basis of review', we submit, an arbitrary ; 
and capricious determination is presented. It is evident that ! 
the Postmaster made up his mind to revoke Esquire’s second- I 
class mailing rights, then accorded a hearing ostensibly to 
comply with the requirements of due process, and finally ! 
entered his order, not on the basis of the merits of the case 
but upon a ground not theretofore specified, argued or 
relied upon in any way. 

i 

As we have said, the Postmaster’s original citation j 
charged only that the magazine was non-mailable because it 
was allegedly obscene (R. 1-2, 6). On October 8, 1943, j 
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prior to the hearings, counsel for the Postmaster wrote to 
counsel for Esquire: 

“As I explained to you when you called here, I shall 
not contend in the hearing aside from the nonmail¬ 
able obscenity angle that the publication does not 
comply with the Fourth condition of the Second 
Class Act.” (R. 603) 

The hearings commenced on October 19, 1943. On 
October 25, 1943, at the beginning of the second week of 
the hearings, counsel for the Postmaster withdrew from his 
former position and stated that, in addition to the claim of 
obscenity, he would also contend that the magazine did not 
comply with the fourth condition of the second-class mail 
statute (R. 601-6). 

This change of position was unquestionably brought 
about by the fact that during the first week of the hearings 
testimony by Kenneth J. Tillotson, physician and psychia¬ 
trist of Boston, Massachusetts, and consultant to the Hy¬ 
giene Department of Harvard University (R. 50-262), 
Herbert W. Smith, principal of the Francis W. Parker 
School of Chicago, Illinois (R. 263-395), Louis J. Croteau, 
Executive Secretary of the New England Watch and Ward 
Society, a social service agency formed to assist in the en¬ 
forcement of law and characterized as the “watch dog of 
New England morals” (R. 395-563), and Clements C. Fry, 
physician and psychiatrist of Yale University (R. 563-600), 
made it clear that the Postmaster’s charges of obscenity 
were without foundation. 

This change of position was countenanced by the Hear¬ 
ing Board. Thereafter, although the alleged obscenity con¬ 
tinued to be the primary subject of investigation, Esquire 
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presented testimony which conclusively established that 
the magazine was a publication for the dissemination of 
“information of a public character” (Dr. Fred S. Siebert, 
Director of the University of Illinois School of Journalism 
(R. 1191), Raymond Gram Swing (R. 881-2); Lee 
Hastings Bristol (R. 948) ; and Reverend Fred E. Luchs of 
Ohio University (R. 1383-5), and devoted to “the arts” j 
(Reeves Lewenthal, President of the Associated American 
Artists, R. 1137), and to “literature” (Henry L. Mencken, 

R. 1151-2); Channing Pollack (R. 744, 758); Dr. Ernest : 
Osborne, Columbia University (R. 902); and Raymond 
Gram Swing (R. 881). 

Although one member of the Hearing Board differed 
from the majority in respect of one item of the cited ma¬ 
terial, there was no division on the point that the magazine 
complied with the fourth condition. The dissenting member j 
of the Board felt that many of the cited items, while not l 
obscene, w’ere objectionable and therefore raised a question j 
as to whether Congress intended to extend the benefits of 
second-class rates to such publications. His recommenda- : 
tion, however, was that the whole subject be submitted to 
Congress for new legislation (R. 1854-5). 

The findings of the Hearing Board unquestionably em¬ 
barrassed the Postmaster in his effort to bar the magazine 
from the second-class rates. He therefore suggested that 
the Chairman make a supplementary review of the case and I 
this was done under date of November 22, 1943 32 (Pl.’s Ex. i 


“Although the Court below, upon objection of the Post¬ 
master, excluded this document from evidence, appellant was j 
permitted to refer to it in argument (R. 1949). We submit that 
this ruling was clearly erroneous. The document was part of 
the proceedings which led to the revocation order. 
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25 for iden. in Dist. Ct.). This supplementary recommen¬ 
dation reaffirmed the Chairman’s conclusion that the mag¬ 
azine was not obscene and suggested the possibility of new 
legislation pursuant to which the Postmaster might act 
against matter which he regarded as objectionable. 

The Postmaster, however, held that the fourth condi¬ 
tion had not been complied with, not because the magazine 
did not come within its wording but upon the entirely new 
ground that the magazine did not contribute to the public 
good. The revocation order, on its face, shows that the 
determination was based upon a desire to obtain a judicial 
interpretation of the statute which might favor his position. 
The order states that the Postmaster should not be reluc¬ 
tant “to determine the matter in such a way that all phases 
of it may be fully considered and decided by a court of 
competent jurisdiction” (R. 1862). 

That the instant revocation order was but an effort to 
obtain judicial approval of an unprecedented assumption of 
power is clear from the fact that on three prior occasions 
the Postmaster himself ruled that he did not have the 
authority to withhold second-class rights upon the ground 
which he now asserts (See this Brief, pp. 27-28, supra). 
This shows that the granting of second-class rates to all 
periodicals without regard to their content was not due to 
oversight or laxity as suggested by the Postmaster in the 
Court below. Moreover the Postmaster’s counsel expressly 
stated (R. 1906) : 

“I will say of record that if this order stands other 
publications which are now getting the second-class 
privilege will no longer get it.” 

The foregoing makes it clear that the Postmaster has 
disregarded the merits of the instant case and has utilized 
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the situation in an effort to extend his administrative power 
not only with respect to Esquire but with respect to all 
periodical publications. 

Not only is the arbitrary and capricious character of the 
Postmaster’s revocation order thus apparent but his deter¬ 
mination, if assumed to be upon the merits, is clearly wrong 
and should be reversed. An examination of the magazine 
and the testimony with respect to its content shows that it is 
not substantially different from other nationally known 
publications (Testimony of Lloyd H. Hall generally, E. 
1019-28, Respondent’s Exhibit 46 before Post Office 
Department). 33 The Hearing Board found, in effect, that 
the magazine was in accord with current standards and the 
“mores of the day” and that many other publications hav¬ 
ing similar content are accorded the second-class rates. 

Moreover, the Postmaster has accorded second-class 
rates to magazines such as “The National Police Gazette”, 
“Laff”, “Hobo News”, joke books and comic magazines 
(PL’s Exs. 1-7, 13, 18, 23 in Dist. Ct.). Only a cursory 
consideration of these is necessary to disclose that their. 
affirmative contribution “to the public good and the public 
welfare” is slight indeed. They show beyond question that 
the present revocation order constitutes clear discrimination 
against the appellant in this case. 

And on the same subject, the uncontradicted testimony 
of J. O. Bouton, an official in the Classification Division of 
the Post Office Department for over 26 years, was that no 


33 In appraising the character of the magazine it must, of 
course, be considered as a whole and not by reference to selected 
items which are cited as objectionable. See United States V. 
Ulysses , 72 F. (2d) 705 (C. C. A 2nd, 1934); Turner v. 
United States, 35 F. (2d) 25 (C. C. A. 8th, 1929). 
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qualitative test has ever been applied, to his knowledge, in 
administering the fourth condition (R. 1910-12). In this 
connection it may be noted that the Postmaster has con¬ 
ceded that over 25,000 publications now enjoy second-class 
rates (R. 1888). From this number and for the first time 
in all these years, the qualitative test has been applied to 
appellant’s magazine. 

The evidence makes apt the words of this Court in 
Consumers Union of United States, Inc. v. Walker (de¬ 
cided September 25, 1944): 

‘‘In the Government’s brief, it is urged by way of 
excuse for no action having been taken against For¬ 
tune Magazine, the Reader’s Digest, or the Amer¬ 
ican Medical Journal, that this was probably the 
result of oversight and that no benefit can be claimed 
in favor of the pamphlet issued by appellant merely 
because the Postmaster General has neglected to pro¬ 
ceed in other cases. This is not a persuasive argu¬ 
ment. * * * Whether intended or not, the result of 
the action taken in the present case constituted a 
clear discrimination against appellant’s pamphlet in 
favor of the others.” 

It is manifest from the record that the Postmaster 
failed to pass upon the merits of the instant case, based his 
revocation order on a theory contrary to all precedent, and 
adopted a strained and unjustified construction of the fourth 
condition of the second-class statute in an effort to extend 
his power over periodicals using second-class mail. The 
only justifiable conclusion is that the revocation order is 
arbitrary and wrong and discriminatory against appellant’s 
magazine. 
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CONCLUSION 

THE JUDGMENT BELOW SHOULD BE REVERSED 
AND THE INJUNCTION GRANTED AS PRAYED FOR 
IN THE COMPLAINT. 

Respectfully submitted, 


Hugh Lynch, Jr., 

Attorney for Appellant, 

616-621 Transportation Building, 
Washington, D. C. 
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®mteb States Court of appeals 

DISTRICT OP COLUMBIA 


No. 8899 

% » 

Esquire, Inc., appellant 
v. 

Frank C. Walker, as Postmaster General of the United 

States, appellee 


APPEAL FROM JUDGMENT OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BBIEF FOB APPELLEE 


STATEMENT 

Appellant is engaged in the publication, distribution, and 
sale of the monthly periodical Esquire magazine (R. 1868, 
1976), which had been entered at the United States Post Office 
as second-class mail matter on December 15, 1933. Appellee 
is, and has been since September 11,1940, the Postmaster Gen¬ 
eral of the United States and the head of the Post Office De¬ 
partment (R. 1867,1976). 

On September 11,1943, the Postmaster General caused to be 
issued a citation, amended on October 4, 1943, requiring ap¬ 
pellant to show cause why the second-class mailing privilege 
for Esquire should not be suspended, annulled, or revoked, upon 
the ground, inter alia, that because of the inclusion of obscene 
material “and other matter of a similar or related nature” in 
the issues for January through November 1943, Esquire “has 
not fulfilled the qualifications of second-class mailing privileges 

(i) * 
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■established by the Fourth Condition” of Section 14 of the Clas¬ 
sification Act of 1879 (20 Stat. 359, 39 U. S. C. 226) (R. 1-2, 
5-7). 1 Pursuant to notice, a hearing was held from October 
19 to November 6, 1943, before a three-man Hearing Board 
appointed by the Postmaster General pursuant to the Rules of 
Practice of the Post Office Department 2 3 (R. 19). 

At the hearing, on October 25, 1943, counsel for the Post¬ 
master General stated that it was the Post Office Department’s 
position that Esquire did not meet the tests of the Fourth Con¬ 
dition of the Classification Act because it was not “originated 
and published for the dissemination of information of a public 
character, or devoted to literature, the sciences, arts, or some 
special industry” (R. 604^5,1011-12). Extensive evidence on 
this issue was adduced by both parties. Over 1,700 printed 
pages of testimony was taken and 216 exhibits introduced in 
evidence (R. 45-1764). Following the introduction of evi¬ 
dence, argument was presented by counsel for the parties, re¬ 
ported on 70 printed pages (R. 1764^1834). 

On November 11, 1943, the members of the Hearing Board 
submitted their reports and recommendations to the Post¬ 
master General (R. 1836-1855), together with a transcript of 
the proceedings before them, which included the testimony and 
exhibits, and the briefs and arguments of counsel. Two mem¬ 
bers of the Board recommended dismissal of the proceeding (R. 
1836-39); the third, the withdrawal of second-class privileges 
from appellant (R. 1851-55). On December 30, 1943, the 
Postmaster General entered his order (R. 1856-65), finding 
that Esquire does not comply “with the Fourth Condition” 
(R. 1864), and revoking Esquire’s second-class mailing priv¬ 
ileges, effective February 28, 1944 (R. 1865). 

On January 21, 1944, appellant filed its complaint and on 
February 15, 1944, its amended complaint, in the District 

1 The Fourth Condition provides that a publication, to be admitted to the 

second class, “must be originated and published for the dissemination of 
information of a public character, or devoted to literature, the sciences, arts, 
or some special industry * * 

3 Consisting of Fourth Assistant Postmaster General Walter Myers, Chair¬ 
man; Chief Clerk and Director of Personnel Frank H. Ellis; and Deputy 
First Assistant Postmaster General Tom C. Cargill. 
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Court of the United States for the District of Columbia, alleg¬ 
ing that Esquire “satisfies, and at all times mentioned herein 
has satisfied, all statutory conditions for second-class mailing 
privileges”; that appellee had misconstrued the Fourth Con¬ 
dition of the Classification Act; that Appellee had acted arbi¬ 
trarily and capriciously; that his order is not supported by 
evidence; that the order is an unconstitutional interference 
with the freedom of the press, arbitrarily discriminates against 
appellant in relation to other periodicals of the same general 
class as Esquire, and is without statutory authority- Assert¬ 
ing that the order threatens irreparable injury, appellant 
prayed for an injunction restraining enforcement (R. 1867-75). 
The Postmaster General filed an answer incorporating the pro¬ 
ceedings before the Post Office Department (R. 1887-91). 
At a pre-trial conference, the ground of obscenity was elim¬ 
inated by stipulation (R. 1892). After a hearing (R. 1893- 
1963), the District Court issued its findings of fact, conclusions 
of law (R. 1975-79), and opinion (R. 1963-75), and entered 
judgment for the Postmaster General on July 15,1944, denying 
an injunction and dismissing appellant’s complaint (R. 1979). 
The District Court found and concluded that “The Postmaster 
General’s determination that Esquire was not originated and 
published for the dissemination of information of a public char¬ 
acter, or devoted to literature, the sciences, arts, or some special 
industry, was not clearly wrong, nor unlawfully made, nor arbi¬ 
trary, capricious or unsupported by substantial evidence”; and 
that the order assailed does not exclude Esquire from the mails, 
does not impose censorship or involve any infringement of the 
rights of freedom of speech and of the press, and is lawful and 
valid (R. 1978). 

STATUTES INVOLVED 

The principal statutes involved are as follows: 

Section 7 of the Classification Act of 1879, as amended (89 

U.S.C.221 ): 

“Mailable matter shall be divided into four classes: 

First, written matter; 

Second, periodical publications; 

Third, miscellaneous printed matter and other mail- 
able matter not in the first, second, or fourth classes; 
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> Fourth, merchandise and other mailable matter 
weighing not less than eight ounces and not in any other 
class.” (Mar. 3,1879, ch. 180, § 7, 20 Stat. 358; Feb. 28, 
1925, ch. 368, §§ 206, 207, 43 Stat. 1067). 

Section 10 of the Classification Act of 1879 (39 U. S . C. 

224): 

“Mailable matter of the second class shall embrace all 
newspapers and other periodical publications which are 
issued at stated intervals, and as frequently as four 
times a year and are within the conditions named in 
sections 225 and 226 of this title.” (Mar. 3,1879, ch. 180, 

§ 10,20 Stat. 359.) 

Section 14 of the Classification Act of 1879, as amended (39 
U. S. C. 226 ): 3 

“Except as otherwise provided by law, the conditions 
upon which a publication shall be admitted to the sec¬ 
ond class are as follows: First. It must regularly be 
issued at stated intervals, as frequently as four times a 
year, and bear a date of issue, and be numbered con¬ 
secutively. Second. It must be issued from a known 
office of publication. Third. It must be formed of 
printed paper sheets, without board, cloth, leather, or 
other substantial binding such as distinguish printed 
books for preservation from periodical publications: 
Provided, That publications produced by the stencil, 
mimeograph, or hectograph process or in imitation of 
typewriting shall not be regarded as printed within the 
meaning of this clause. Fourth. It must be originated 
and published for the dissemination of information of a 
public character, or devoted to literature, the sciences, 
arts, or some special industry, and having a legitimate 
list of subscribers. Nothing herein contained shall be 
so construed as to admit to the second-class rate regular 
publications designed primarily for advertising pur¬ 
poses, or for free circulation, or for circulation at nom- 

*The proviso to the Third Condition was added by the Act of June 11, . 
1934, Chapter 443, 48 Stat 928. 
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inal rates” (Mar. 3, 1879, ch. 180, § 14, 20 Stat. 359; 
June 11,1934, ch. 443, 48 Stat. 928.) 

Section 1 of the Act of March 3,1901 (39 U. S. C. 232): 

“When any publication has been accorded second- 
class mail privileges, the same shall not be suspended or 
annulled until a hearing shall have been granted to the 
parties interested.” (Mar. 3, 1901, ch. 851, § 1, 31 Stat. 
1107.) 

Other statutes involved and the order of the Postmaster 
General of December 30, 1943 (R. 1856-65), are set forth in 
the Appendix, pp. 37-48, infra. 

SUMMARY OF ARGUMENT 

The Postmaster General found that Esquire is not “origi¬ 
nated and published for the dissemination of information of a 
public character, nor devoted to literature, the sciences, arts 
or some special industry,” which is the statutory requirement 
for admission to the second class. His order revoking Esquire’s 
second-class mailing privileges was based squarely on that find¬ 
ing. This order was required of him by the Classification Act 
and the other laws governing the duties and acts of the Post¬ 
master General, and the courts may not disturb it so long as it 
be found to have warrant in the record and a reasonable basis 
in law. 

The record contains substantial evidence indicating that 
Esquire is predominantly given over and devoted to the publi¬ 
cation of suggestive and off-color cartoons, jokes, and pictures 
which cannot properly be characterized either as public infor¬ 
mation, literature or art, and to the promotion of sales of cal¬ 
endars, and other material handled by their sales department. 
A magazine so devoted cannot be said to be one “originated and 
published for the dissemination of information of a public char¬ 
acter, or devoted to literature, the sciences, arts, or some special 
industry.” The Classification Act is dear that a periodical 
which does not meet these tests is not entitled to second-class 
mailing privileges. 
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It is well-settled that the statutes classifying the mails, pre¬ 
scribing standards for admission to second-class rates, and pro¬ 
viding for revocation of second-class entry for non-compliance, 
do not violate any constitutional protection. The Postmaster 
General’s order does not have the effect of censoring Esquire or 
even of banning it from the mails. It merely withdraws its 
second-class mailing privileges for failure to meet second-class 
standards. The only effect is to increase the postage Esquire 
must pay for use of the mails—an increase resulting from the 
Congressional will that fourth-class matter pay a higher rate 
than second-class matter. 

Charges of discrimination against Esquire on the ground that 
other periodicals of the same class are enjoying second-class 
privileges cannot be sustained, since it is well-settled that a 
public official, administering a regulatory statute, need not pro¬ 
ceed against all members of a class simultaneously. Nor can it 
be argued that the Postmaster General’s order was barred by 
laches. Enjoyment of second-class privileges for a substantial 
period of time has been held no bar to the revocation of those 
privileges. 

ABGUMENT 

Preliminary discussion 

The power to censor the spoken or written word—to deter¬ 
mine what we shall read, write, hear or say—is a drastic 
power. It is capable of use to dominate and control public 
opinion, to suppress or direct the development of political, cul¬ 
tural and social thought, and indeed to aid in enslaving an 
entire nation. The exercise of this tremendous power of Gov¬ 
ernment is properly subjected to the broad restrictions of the 
First Article of the Bill of Rights, and to careful and jealous 
protection in the courts. 

If the Postmaster General’s order here under attack involved 
a prohibition against the publication, the distribution, or the 
sale of Esquire or any of its contents to the reading public; or 
if this case dealt with an order prescribing the type of material 
Esquire could publish and distribute, the issue of censorship 
would be squarely raised. Even if the order completely barred 
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Esquire from the mails—probably the most important means 
of transportation of periodicals—without otherwise prohibit¬ 
ing its publication, sale, or distribution, the constitutional guar¬ 
antee of freedom of speech might well be involved, requiring 
a demonstrable public interest in the denial of the mails to 
such material. 

But the order does none of these things. It permits Esquire 
to be published, sold, and distributed at appellant’s will, as 
heretofore. It leaves Esquire free to print what it will, within 
the limits of the laws regulating all publications. It allows 
Esquire to use the United States mails. The sole effect of the 
order is to classify Esquire in the third or fourth rather than in 
the second class of mail. The practical result of the order is to 
increase by not less than b 1 /^ per pound, the rate of postage 
which Esquire must pay for the use of the mails. 

This increase in the financial burden which must be borne 
by Esquire or passed on to its readers is not the arbitrary whim 
of an administrative official. It is, we submit, a result of the 
Congressional will expressed in the Classification Act. By vir¬ 
tue of the four classes set up in this Act, and the different post¬ 
age rate prescribed by Congress for each class, a thought ex¬ 
pressed in the form of a letter must pay 48tf a pound for the 
use of the mails; the expression of the same thought in*a book 
may be transmitted at M a pound; while in a magazine it may 
cost as little as 1 y$ a pound. This is the desire of the legisla¬ 
ture. But in making this system effective, Congress has 
charged the Postmaster General with the duty of determining 
initially in which class a given piece of mail matter belongs. 
And if he finds that certain matter does not belong in the ; 
class in which it has been entered, it is his duty to revoke that; 
entry. 

The real issue in this case is thus the narrow but important! 
one of whether the District Court erred in finding a rational 
basis in the statute and in the record for the decision of the 
Postmaster General that Esquire is not entitled to classifica¬ 
tion as second-class material because it is not “originated and 
published for the dissemination of information of a public char-j 
acter, or devoted to literature, the sciences, arts, or some special 

636207—45 - 2 
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industry.” If there is adequate legal and evidentiary support 
for the decision of the Postmaster General on this issue, the 
judicial function is exhausted. 

The statutory and constitutional issues raised by appellant 
and by the amid are based largely upon the erroneous assump¬ 
tion that the Postmaster General’s decision was not related to 
the statutory language of the Fourth Condition, but instead was 
rested solely upon a theory that unless a publication makes a 
“special contribution to the public welfare,” it is not entitled 
to second-class rates. While that phrase occurred in the course 
of the Postmaster General’s discussion (R. 1863), it is clearly 
neither a statement of the ground of decision nor of the test 
applied. It merely refers to the basic desire or motive which 
prompted Congress to set up the second class and which it be¬ 
lieved would be accomplished by limiting the class to periodi¬ 
cals “originated and published for the dissemination of 
information of a public character, or devoted to literature, the 
sciences, arts, or some special industry.” The Postmaster Gen¬ 
eral’s decision is based solely upon his finding that Esquire was 
not so originated and published nor so devoted (R. 1864). 

It is not important that reasonable men may differ with the 
Postmaster General as to this conclusion, nor that this Court, 
were it exercising the statutory discretion entrusted to the Post¬ 
master General, might differ with his conclusion. It is sufficient 
that the record contains substantial evidence that Esquire was 
given over primarily and predominantly to the double-entendre 
cartoons, the suggestive jokes and Varga-girl drawings which 
are the well-known identifying characteristics of this publica¬ 
tion; that such cartoons, jokes and drawings are neither “in¬ 
formation of a public character”, nor “literature, the sciences, 
arts, or some special industry”; that it was to such material that 
Esquire was devoted, and not to public information, literature, 
the sciences, arts, or some special industry. We submit that 
from this evidence the finding may properly be made, as it was 
made by the Postmaster General, that Esquire does not comply 
with the Fourth Condition. 

We suggest that much of the discussion in the appellant’s 
and amid’s briefs about freedom of speech is not apropos. It is 
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settled that classification of mail matter, with different rates 
for each category, does not infringe upon the freedoms guar¬ 
anteed by the First Amendment. Congress may properly pre¬ 
scribe, as it has in the Classification Act, the qualifications and 
charges for each class of mail, and such charges need not be 
uniform. The fact that under the statutory scheme a magazine 
pays less than a book and that a book pays less than a letter 
does not mean that there is censorship of letters as against 
books and magazines, or a censorship of books as against mag¬ 
azines. Nor is the Postmaster General imposing his personal 
standards in the field of literature and art upon the reading pub¬ 
lic. If, by discharging the function which Congress has vested ' 
in him, Esquire is classified in a higher postage class than other 
publications, that is merely a result of the statutory scheme 
which Congress has seen fit to establish. 

I. The statutory standard 

i 

A. The language of the statute • 

j 

The order of which appellant complains was entered under 
Section 14 of the Classification Act of March 3, 1879, which i$ 
set out above (p. 4). The revocation of Esquire's seconds 
class mailing privileges was based solely upon the Postmaster 
General’s finding that this publication failed to comply with 
the Fourth Condition, which requires that a publication, to be 
admitted to second class, “must be originated and published 
for the dissemination of information of a public character, or 
devoted to literature, the sciences, arts, or some special indus¬ 
try * * *” 

An exegesis of the terms of this condition may well begin with 
the second phrase—“devoted to literature, the sciences, arts, 
or some special industry.” While the lexicons commonly 
allow wide latitude to the meaning of words, it is significant 
that there is apparent agreement in the standard works that 
the term “devoted” means an exclusive or, at the least, a pre¬ 
dominant dedication or giving over. 4 In any of the standard 

4 Webster’s yew International Dictionary (2nd Ed., 1936)—(1) to appro¬ 
priate by vow; to set apart or dedicate by a solemn act; to consecrate; also, 
to consign, over; to doom; (2) to give up wholly; to addict; to direct the at¬ 
tention of wholly or chiefly; attach. The Century Dictionary and Cyclo- 
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dictionaries, the emphasis is obviously on major purpose, or 
predominant quality or impact. 

Therefore, under even the widest dictionary meaning of the 
term “devoted,” the second phrase of the Fourth Condition 
requires that the publication be given over, exclusively or at 
least predominantly, to “literature, the sciences, arts, or some 
special industry.” 

The first phrase of the Fourth Condition—that the publica¬ 
tion be “originated and published for the dissemination of in¬ 
formation of a public character”—we believe likewise requires 
that there be a primary or exclusive emphasis upon such in¬ 
formation. The reference to origination as well as publication 
involves subjective elements. The periodical, under the first 
phrase of this condition, must not only be published but must 
also be originated “for the dissemination of public informa¬ 
tion.” Origination “for” a specified purpose denotes an in¬ 
tention to achieve that purpose. Consequently, we suggest 
that to fall within the first phrase of the Fourth Condition, the 
periodical must be published for the primary or exclusive pur¬ 
pose of disseminating public information. 

That the predominant nature of the publication is significant 
under Section 14 is further shown by the last sentence thereof 
which provides that “Nothing herein contained shall be so 
construed as to admit to the second-class rate regular publica¬ 
tions designed primarily for advertising purposes, or for free 
circulation, or for circulation at nominal rates.” The term 

pedia (Rev. Ed.. 1911)—(1) to appropriate by or as if by vow: set apart or 
dedicate by a solemn act or with tirm intention; consecrate; (2) to doom; 
consign to some harm or evil; doom to destruction: used absolutely, to curse 
or execrate; (3) to addict or surrender, as to an occupation or pursuit; give 
or yield up; direct in action or thought, syn. dedicate, consecrate, hallow, 
destine, set apart. Funk <t Wagnalls. New Standard Dictionary of the Eng¬ 
lish Language (1937)—(1) to direct or apply (attention or power, oneself 
or one's time) chiefly or wholly to some purpose, work or use. give or sur¬ 
render completely, as to some person, or end ; (2) to set apart or dedicate 
by or as by vow; consecrate. Murray , New English 'Dictionary (1897)— 
(1) to appropriate by, or as if by, a vow; to set apart or dedicate solemnly 
or formally; to concentrate (to); (2) to give up, addict, apply zealously or 
exclusively (to a pursuit, occupation, etc., or to a particular purpose). 
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“primarily” means “chiefly” or “principally” (Lewis Pub. Co. 
v. Wyman, 182 Fed. 13 (C. C. A. 8), affirmed 228 U. S. 610). 5 

Therefore, we think a fair reading of the statute requires 
that a periodical, to be entitled to second-class entry, must be 
exclusively or predominantly given over to the “dissemination 
of information of a public character,” or to “literature, the 
sciences, arts, or some special industry.” It must follow that a 
periodical which is not exclusively or primarily thus given over, 
is not entitled to second-class privileges merely because it also- 
contains public information,, literature or art. Indeed, unless 
that construction is given to the Fourth Condition, any peri¬ 
odical would become entitled to second-class privileges if it 
happened to contain a short piece of public information such 
as a three-line news item, with the remaining 99.9 percent of 
the issue devoted to matter obviously neither public informa¬ 
tion, literature nor art, such as a collection of decalcomanias. 
An intention to leave open so simple a means of evading the 
elaborate statutory “conditions” to admission to “the second- 
class mail privileges,” is not to be imputed to Congress. 

Appellant contends (Br. 15) that the Fourth Condition in¬ 
cludes “all periodicals which are, in the commonly accepted 
sense, known and recognized as such.” In effect, appellant's 
position is that all periodicals which do not contain nonmail¬ 
able matter are entitled to the second-class entry. But this 
position virtually reads, the Fourth Condition out of the stat¬ 
ute. Sections 7 and 10 of the Classification Act (39 U. S. C. 221, ' 
224) make it plain that second-class matter must be “mailable”; ! 
hence, if every periodical complying with the first three con-j 
ditions and containing only mailable matter were intended to; 
be admitted to second-class entry, the carefully worded limi- i 
tations in the Fourth Condition would become meaningless, j 

Indeed, a group of decisions in the Supreme Court makes it S 
plain that not every publication complying with *the physical 

* Whether or not the chief or principal design of any publication is for such 
purposes is a question of fact to be determined by the Postmaster General 
in each individual case, 16 Op. Atty. Gen. 303 (1879). 
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requirements of Section 14 6 is thereby automatically entitled 
to second-class entry. In Houghton v. Pgyne, 194 U. S. 88; 
Bates and Guild Co. v. Payne, 194 U. S. 106; and Smith v. 
Hitchcock, 226 U. S. 53, the publications in question conced- 
* -edly complied with all the physical requirements of Section 14. 
They were issued at stated intervals from a known office of pub¬ 
lication, bore the proper dating and numbering, and were 
formed of printed paper sheets without substantial binding. 
They also concededly were devoted to literature or the arts. 
Yet in each case the Supreme Court upheld an order of the 
Postmaster General denying second-class privileges, because 
the publications were not periodicals within the meaning of 
Section 14, but, in the opinion of the Postmaster General, were 
periodically issued books or sheet music. See also United States 
ex Tel. Reinach v. Cortelyou, 22 App. D. C. 570 

B. Legislative history 

The legislative histoiy of the Classification Act gives strong 
support to the position of the Postmaster General. It 
shows that Congress extended the valuable privileges of 
the below-cost second-class rate to the periodicals which 
meet the conditions imposed by Section 14 because Congress 
believed that facilitating the circulation of such periodicals 
would further the public welfare, improve public education 
and culture, and make for a sounder and more successful na¬ 
tion. It further shows that Congress believed that these high 
objectives would be achieved, not by all periodicals of what¬ 
ever nature, but only by those “originated and published for 
the dissemination of information of a public character, or de¬ 
voted to literature, the sciences, arts, or some special indus¬ 
try.” And in construing the “conditions” upon which Con¬ 
gress was willing to admit a publication to the “privileges” 

* The first three conditions of Section 14 require that a publication, to be 
admitted to the second class, “must regularly be issued at stated intervals, 
as frequently as four times a year, and bear a date of issue, and be numbered 
consecutively * * * must be issued from a known office of publication 
* * * must be formed of printed paper sheets, without board, cloth, 
leather or other substantial binding such as distinguish printed books for 
preservation from periodical publications.” 
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of the second class, it is obvious that the congressional objec¬ 
tive, as revealed by the legislative material, must be taken, 
into account. j 

Prior to the 1879 Classification Act, there were three classes j 
of mail, the second of which embraced “all matter exclusively 
in print and regularly issued at stated periods from a known 
office of publication.” 7 [Italics supplied.] The rates varied 
inversely with the frequency of issue. 8 By 1877, however, 
various problems as to classification had arisen. The Post 
Office Department referred to them as “evils growing out of 
the present statutes.” 8 There followed a period of two years 
during which attention to proposed amendments was given by 
both Houses of Congress, the Post Office Department, and 
publishers. 10 The proposed bills without exception used lan¬ 
guage designed to exclude certain kinds of publications from 
the lower rates and privileges to be accorded to others. The 
first Post Office Department draft would have required that 
second-class matter “must consist mainly of public news or of 
articles relating thereto of either a general or special char¬ 
acter, or of literary matter.” The first House Bill would have 
required that “it must be originated and published for the 
dissemination of information of a public character, or upon 
some special subject or devoted to literature, the sciences, arts 
or some special industry and having a legitimate list of sub¬ 
scribers.” The language finally adopted was supplied by Sen¬ 
ate amendment in 1879. 

The thinking of Congress on the matter in terms of the pub¬ 
lic interest is revealed in the following quotations. Mr. Money, 

T Act of June 8, 1872, c. 1535, §§ 130, 132, 17 Stat. 300. 

8 Act of June 23,1874, c. 456 § 5,18 Stat 232. 

* Letter of Oct. 22,1877, from A. H. Bissell by direction of Postmaster Gen¬ 
eral to the editor of the Publishers Weekly of New York. Publishers Weekly, 

Vol. 12, pp. 517-518. 

10 See Report of Postmaster General for 1877 and appended report of the 
Attorney General, and Post Office Reports for 1878, 1879, BL R. 1546, Nov. 

22,1S77, 45 Cong., 1st Sess., 1461-1760; H. R. 3850, March 16,1878, 45 Cong„ 

2d Sess., 3SS6, Cong. Rec. 45th Cong. 2d Sess., Vol. VII, p. 180; H. R. 5735 
January 7, 1879, Cong. Rec. 45 Cong. 3d Sess., Vol. VIII, 364; EL R. 6147, 

54 Cong. Rec., 3d Sess., Vol. VIII, 689, 690, 696, § 539, Jan. 1878, Senate Bills 
45 Coi^g., 2d Sess. 521; § 1251 May 15, 1878, Journ. Sen. 45 Cong., 2d Sess. 

513; Journal H. R. 45 Cong., 3d Sess., 651-653, 666-667, 677. 




of Mississippi, who principally handled the matter in the 
• House and in the Committee on Post Offices and Post Roads, 
said: n 

“* * * We know the reason for which papers are 
allowed to go at a low rate of postage, amounting almost 
to the franking privilege, is because they are the most 
efficient educators of out people. It is because they go 
into general circulation and are intended for the dis¬ 
semination of useful knowledge such as will promote the 
prosperity and the best interests of the people all over 
.the country. Then all this vast mass of matter is ex¬ 
cluded from that low rate of postage. I say, instead of 
being a censorship upon the press, it is for the protection 
of the legitimate journals of the country.” [Italics sup¬ 
plied.] 

Speaker Cannon said: 12 

“Before speaking on the merits of this bill, I wish to 
say to the gentlemen from Georgia that, according to 
my recollection, by legislation advisedly had, prior to 
1879, while I was a member of the Committee on the 
Post Office and Post Roads, this class of literature was 
allowed to pass through the mails, the policy of that 
legislation being to encourage the dissemination of 
sound and desirable reading matter among the masses of 
the people of the country at cheap rates, both as to the 
cost of the books themselves and as to the postage. The 
question was discussed, unless my memory greatly mis¬ 
leads me, and the legislation was advisedly had. Under 
this legislation, the best classes of literature, for in¬ 
stance, the Waverley Novels, Dickens’ works, and the 
new translation of the Bible, have been sent by publish¬ 
ing houses unbound, stitched, so that they could be sold 
to the people at ten cents a volume. As a consequence 
of this you may now find in the homes of our farmers and 
laboring men throughout the length and breadth of the 
country in this cheap form, issued at ten cents per 
volume, a class of literature to which, prior to the adop- 


“ Cong. Rec., Feb. 28, 1879, p. 2135. 
M 19 Cong. Rec. 911. 
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tion of this policy, some people in very good circum¬ 
stances could scarcely have access.” [Italics supplied.] 
That Congress from the beginning had the public good m 
mind with reference to admission to the privileges of second- 
class mailing, is clear from the foregoing. The same view was 
held by the Post Office Department. In his report for 1892 
the Postmaster General described the Congressional purpose to 
be “dissemination of current news and other desirable and 
beneficial intelligence.” In the Department report for 1911 
it was said that the act contemplated assistance but only to 
those publications which are “published for the purpose of 
fostering popular intelligence” and for which there existed a 
demand “based on merit,” as distinguished from those “of little 
or no educational value” which depended on premiums or ad¬ 
vertising for their circulation. The various commissions which 
investigated the matter were equally clear as to the purpose 
of the Classification Act. Indeed, the Commission on second- 
class mail matter of 1906-7 criticized the fact that the Fourth 
Condition was formulated “in terms of purpose” The Com¬ 
mission of 1911-12 said the purpose of the Act was to “en¬ 
courage the dissemination of news and current literature of 
educational value” Counsel for the Periodical Publishers 
Association, at the hearings in 1906, referred to the difficulties 
encountered by the Postmaster General in “exercising the ex¬ 
ecutive discretion” of selection vested in him. 13 

Pressure for amendment of the Classification Act came from 
the Post Office Department, not because of any doubt as to its 
power and duty, but because of the burden of selection and a 
resulting desire for a law which would make classification more 
nearly mechanical. 14 The postal commissions recommended 
amendments because classification was often hard to make, and 
abuses of the privilege not infrequently occurred, 15 with the 

** Statement of William A. Glascow, Jr., counsel for the Periodical Pub¬ 
lishers’ Association, before the Postal Commission of 1906-7. House Doc. 98; 
(59th Cong., 2nd Sess.) pp. 542-546. 

u See Reports of Postmaster General for years 1911, 1912; House Docu¬ 
ment Vol. 98 (59th Cong., 2nd Sess.) Hearings, pp. 4-94. 

“Report of Commissions on second-class mail for the years 1907, 1911.; 
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result that there traveled at the reduced rates “an enormous 
mass of periodicals many of which are of little utility for the 
cause of popular education.” 18 Publishers, on the other hand, 
opposed amendment. They did not deny that the 1879 statute 
“leaves to the Department to determine whether a periodical 
is ‘originated and published for the dissemination of informa¬ 
tion of a public character’ or whether it is ‘devoted to 
literature;’” 17 they recognized that the object of proposed 
amendments was to “relieve the Department of exercising any 
executive discretion on the subjects indicated;” but they felt 
that the wisest course was to continue under the existing law 
properly enforced. 18 

Nor is judicial recognition lacking that Congress bestowed 
second-class mailing privileges in the interest of the public 
welfare. In Lewis Pub. Co. v. Morgan, 229 U. S. 288, the 
Supreme Court upheld the validity of the Act of August 24, 
1912 (39 U. S. C. 233, 234), requiring publishers of newspapers 
and magazines to file with the Post Office Department informa¬ 
tion as to the ownership and control of the publication, and to 
mark all paid reading matter “advertisement,” Chief Justice 
White stated (229 U. S. at 301): 

“* * * in exerting its power on the subject of the 

mails it [Congress] has always considered that the right 
to classify in the broadest sense was enjoyed, and, con¬ 
sequently, depending upon conceptions of public good 
to be accomplished irrespective of the mere cost of car¬ 
riage, the rates of mail have varied and the privileges 
accorded have changed from time to time.” 

After approving the characterization of second-class entry 
as “the historic policy of encouraging by low postal rates the 
dissemination of current intelligence” (p. 302), the Chief Jus- 

18 House Doc., Vol. 36 (62nd Cong., 2nd Sess.) p. 142. 

" In the publisher’s brief in Houghton v. Payne , supra, it was said that 
by the 1879 statute “the character and tendency of the subject matter of the 
publication became an essential condition of its admission as 2d class 
matter.” 

11 Statement of Wm. A. Glascow, Jr., counsel for the Periodical Publishers’ 
Association, before the Postal Commission of 1906-7. House Doc. 98, 
(59th Cong., 2nd sess.) pp. 542-546. 
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tice said, referring to the four categories established by the 
Classification Act of 1879, (at pp. 303-304): 

“And it is obvious and is not disputed, that the clas¬ 
sification thus adopted was based, not upon merely in¬ 
herent distinctions or differences in the nature and 
character of the articles as mailable matter and the cost 
of their carriage, but rested upon broad principles of 
public policy; in other words, upon the conceptions of 
Congress as to how far it was wise for the general wel¬ 
fare to give advantages to one class not enjoyed by an¬ 
other. It is not necessary to stop to enumerate the 
exceptional privileges, and great advantages which were 
offered to publishers of newspapers by the classification 
thus adopted, since it is not questioned that as a result 
of giving them the benefits of the second class rates, 
pecuniary advantages of great consequence to them re¬ 
sulted which when conjoined with the exceptional ad- ! 
ministrative and other privileges, which were accorded 
under that classification undoubtedly operated a very 
great discrimination in their favor.” 

Admitting that the special privileges granted to publishers 
entitled to the second-class rate “were at least in form dis¬ 
crimination against the public generally,” the Chief Justice 
justified them on the ground that “the purpose of their be¬ 
stowal was to secure to the public the benefits to result from 
'the wide dissemination of intelligence as to current events.’ ” 

And in Milwaukee Pub . Co. v. Burleson, 255 U. S. 407, up- j 
holding a revocation of second-class entry on the ground that ! 
the publication systematically published nonmailable matter, 
the Supreme Court stated, at page 410: 

“The extremely low rate charged for second-class mail 
* * * is a frank extension of special favors to pub¬ 
lishers because of the special contribution to the public 
welfare which Congress believes is derived from the 
newspaper and other periodical press.” 

The valuable nature of these “special favors to publishers” 
can be seen from the annual reports of the Postmaster Gen¬ 
eral. In 1941 first-class mail created a net profit to the Post 
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Office Department of about $146,000,000, whereas second- 
class mail caused a deficit of more than $83,000,000. In 1942 
second-class mail created an even larger deficit—$86,000,000. 
Those deficits are, of course, the measure of the bounty which 
Congress granted to the publishers of periodicals enjoying the 
second-class privilege. It is not unreasonable to assume that 
Congress expected the public to receive a benefit commensu¬ 
rate with this bounty at the taxpayer’s expense. 

The foregoing history of the second-class privilege, by em¬ 
phasizing the contribution to the public welfare to be made 
by the periodicals described in Section 14, would justify a 
careful and limited administrative application of that section, 
to make certain that the Congressional objective is achieved. 
It is enough, we believe, that there is a reasonable basis for 
the Postmaster General’s decision that a particular periodical 
does not comply with the Fourth Condition. If that decision 
is based upon evidence which also shows that the predominant 
content of the periodical has not the remotest relation to 
the public welfare or the public good, that would fortify the 
administrative judgment that the denial of second-class entry 
was consistent with the Congressional objective. 

II. The scope of judicial review 

Section 14 of the Classification Act of 1879 was silent as 
to revocation of second-class entry after a publication had 
been admitted thereto, but this omission was rectified by the 
Act of March 3, 1901 (Ch. 851, § 1, 31 Stat. 1107; 39 U. S. C. 
232), which provides: 

“When any publication has been accorded second- 
class mail privileges, the same shall not be suspended 
or annulled until a hearing shall have been granted to 
the parties interested.” 

And while neither this provision nor Section 14 expressly 
entrusts the power of suspension or annulment to the Post¬ 
master General, that power is granted by Section 396 of the 
Revised Statutes (5 U. S. C. 369) which makes it “the duty 
of the Postmaster General: “* * * Ninth. To superin¬ 
tend generally the business of the department and execute 
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all laws relative to the Postal Service.” Milwaukee Pub. Co. 
v. Burleson, 255 U. S. 407.416. 

That the procedural requirements under the statute were 
met there can be no question. A full hearing on the issue of 
whether the second-class entry of Esquire should be revoked 
for failure to comply with the Fourth Condition was held be¬ 
tween October 19 and November 6, 1943. Evidence totaling 
some 1700 pages and 216 Exhibits were introduced in behalf 
of appellant and the Post Office Department. And at no 
time either before the Post Office Department or in the Dis¬ 
trict Court was there any contention that appellant was not 
afforded a full and fair hearing on the issue upon which the 
Postmaster General decided the case. 

Appellant and the amici question, somewhat indirectly, the 
responsiveness of the Postmaster General's order to the issues 
at the hearing, and appellant even contends that the order 
was entered “not on the basis of the merits of the case, but 
upon a ground not theretofore specified, argued or relied upon 
in any way” (Appellant’s brief, page 43). And the Author’s 
League argues that the Postmaster General’s position as to 
the meaning of the Fourth Condition “was not introduced into 
the case until after the hearing board had found in favor of 
the magazine” (Brief, page 6). These contentions are com¬ 
pletely unfounded. The statement of appellant’s counsel at 
the hearing would seem to show an expectation from the very 
beginning that the Postmaster General would not restrict 
his position to the issue of obscenity (R. 36), but at any rate 
if any misunderstanding existed it was completely clarified 
after the examination of only three of the 39 witnesses called 
by the appellant and, of course, long before any report or 
recommendations were made by the hearing board (R. 26-28/ 
43-45, 601-6, 1011). Any disadvantage that might have been 
suffered by the dismissal of the three witnesses was cured by 
a later stipulation enlarging their testimony (R. 1011-1012). 
It is clear that a full and fair hearing was had upon the issues 
posed by the Postmaster General’s final order, and the Dis¬ 
trict Court found as a fact that: “It is conceded that the hear¬ 
ing accorded plaintiff was fairly conducted and satisfies all 
of the requirements of due process of law” (R. 1977). 
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There having been a fair hearing, the sole question is whether 
the order of the Postmaster General revoking Esquire’s second- 
class entry is “palpably wrong and therefore arbitrary” 
( Leach v. Carlisle, 258 U. S. 138,139-140) or is clearly wrong. 
Milwaukee Pub. Co. v. Burleson, 255 U. S. 407; Bates & 
Guild Co. v. Payne, 194 U. S. 106; Smith v. Hitchcock, 226 
U. S. 53. In Bates & Guild Co. v. Payne, supra, the Supreme 
Court observed that the Postmaster General “is charged with” 
the duty of classification, and “vested by Congress with the 
power to exercise his judgment and discretion in the matter,” 
and said at 109: 

“Where the decision of questions of fact is committed 
by Congress to the judgment and discretion of the 
head of a department, his decision thereon is conclu¬ 
sive; and even upon mixed questions of law and fact, 
or of law alone, his action will carry with it a strong 
presumption of its correctness, and the courts will not 
ordinarily review it, although they may have the power, 
and will occasionally exercise the right of so doing.” 

Obviously, if the administrative conclusion “has ‘warrant in 
the record’ and a reasonable basis in law,” it cannot be said to 
be either arbitrary or clearly wrong. National Labor Relations 
Board v. Hearst Publications, 322 U. S. Ill, 130-131; South 
Chicago Coal & Dock Co. v. Bassett, 309 U. S. 251; and see 
also cases cited immediately supra. 

It is, of course, clear that the determination of whether 
this standard has been met by the administrative officer must 
be made solely upon the record made before the administra¬ 
tive official—a record which may not be supplemented in the 
courts. Jarvis v. Shackelton, 136 Fed. 2d 116, 118 (C. C. A. 
6); Tagg Bros. v. United States, 280 U. S. 420, 443; Shields v. 
Utah etc. Co., 305 U. S. 177. 

III. The District Court properly held that the decision of the 
Postmaster General is supported by substantial evidence 
and is not clearly wrong 

At the outset, it should again be emphasized that the Post¬ 
master General’s order does not rest upon a determination that 
Esquire does not contribute to the public good or public wel- 
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fare. Notwithstanding the elaborate arguments built by ap¬ 
pellant and the amici upon the assumption that the order was 
predicated upon that ground, we believe it clear that the Post¬ 
master General based his conclusion solely upon the finding 
that Esquire did not comply with the plain meaning of the 
Fourth Condition. Reference to the Postmaster General’s 
order revoking Esquire’s second-class privileges (R. 1856- 
1865) will make that clear. 

The. order first stated the issue in terms of the Fourth Con¬ 
dition alone: 

“* * * The single issue is the character of the pub¬ 

lication, and whether that publication meets the con¬ 
ditions set out by the Congress in respect of its use of 
the second-class mailing privileges. 

This proceeding presents but two questions for con¬ 
sideration: 

(1) Does the publication fail to comply with the 
Fourth condition of the Act of March 3, 1879, section 
14 (20 Stat. 359; 39 U. S. C. 226) and thus not being 
originated and published for the dissemination of ini- 
formation of a public character, or devoted to literature, 
the sciences, arts, or some special industry, is not en¬ 
titled to second-class mailing privileges. 

(2) Is the publication non-mailable within the j 
meaning of the Act of March 4, 1909, section 211 (35 
Stat. 1129; 18 U. S. C. 334) and thus being a nonmail- ; 
able publication is not entitled to second-class mailing i 
privileges” * (R. 1857-1858). 

After quoting the statement in Milwaukee Pub. Co. v. Bur- | 
leson, 255 U. S. 407, 410, that second-class mail privileges are 
“justified as part of ‘the historic policy of encouraging by low 
postal rates the dissemination of current intelligence.’ It is 
a frank extension of special favors to publishers because of the j 
special contribution to the public welfare which Congress be- j 
lieves is derived from the newspaper and other periodical 
press,” the Postmaster General said: 

"As noted above (p. 3), at the pretrial hearing the ground of obscenity was 
eliminated by stipulation. (R. 1892.) 
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“Furthermore, to assure that a contribution of that 
precise character is in fact made, Congress has required 
that to enjoy these privileges and preferences the pub¬ 
lication as a fourth condition ‘must be originated and 
published for the dissemination of information of a pub¬ 
lic character, or devoted to literature, the sciences, arts, 
or some special industry * * *’ ” (R. 1858-1859). 
This language quite clearly recognizes that publications meet¬ 
ing the Fourth Condition, because originated and published 
for the dissemination of public information, or devoted to liter-- 
ature, etc., thereby make the “special contribution to the public 
welfare” which led Congress to grant them the valuable sub¬ 
sidy of second-class rates. 

This is made even clearer by later portions of the Postmaster 
General’s order wherein he refers to the “two diametrically 
opposed theories of the case”: (1) appellant’s theory that the 
Fourth Condition is broad enough to include every periodical 
publication, and (2) “the contrary theory,” that the publica¬ 
tion, in order to comply with that Condition, “must serve a 
useful public purpose, educationally or otherwise; that a pub¬ 
lication ‘originated and published for the dissemination of in¬ 
formation of a public character’ is synonymous with current 
newspapers and current news magazines; and that ‘literature, 
the sciences, arts,’ means ‘classic literature,’ the ‘fine arts’ and 
the ‘useful arts’ ” (R. 1859-1860). The Postmaster General 
rejected both these “extreme” views, pointing out that the 
latter theory would exclude a large number of “educational, 
innocent, delightful, and entertaining” periodicals (R. 1860). 
Instead, he asserted his “power and duty to enforce the plain 
and common-sense meaning of this statute,” and refused “to 
distort the plain meaning of plain words” in the Fourth Con¬ 
dition (R. 1861-1862). 

The Postmaster General did discuss the relationship of the 
contents of Esquire to the public good. He observed that a 
publication which, as a “dominant and systematic feature,” 
uses writings and pictures which are “indecent, vulgar, and 
risque” even though not obscene, 
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“is not making the ‘special contribution to the public 
welfare’ which Congress intended by the Fourth con¬ 
dition. A publication to enjoy these unique mail privi- ! 
leges and special preferences is bound to do more than 
refrain from disseminating material which is obscene! 
or bordering on the obscene. It is under a positive! 
duty to contribute to the public good and the public 
welfare.” (R. 1863.) [Emphasis supplied.] 

But the discussion following these statements makes it clear 
that the Postmaster General was referring to the Congressional 
determination, embodied in the Classification Act and disclosed 
by the legislative history, that publications which do not meet 
the requirements of the Fourth Condition would not be.making 
the “special contribution to the public welfare,” the considera¬ 
tion that led Congress to grant the second-class bounty. The 
later statements of the Postmaster General foreclose any con¬ 
tention that his order rested upon any finding by him, divorced 
from the specific statutory test of the Fourth Condition, that 
Esquire did not make that special contribution; they show 
that his revocation of second-class entry was based exclusively 
upon the failure of the dominant material within Esquire to 
comply with the requirements of the Fourth Condition. The 
Postmaster General said: 

__ j 

“Whatever the featured and dominant pictures, prose, 
verse and systematic innuendoes of this publication may¬ 
be, they surely are not ‘information of a public char¬ 
acter’ or ‘literature, the sciences, arts or some special 
industry.’ 

“I am unable to conclude that this publication com¬ 
plies with the Fourth condition or that Congress did 
intend or now intends that this publication be entitled 
to enjoy the second-class mailing privileges” (R. 1864). 

The foregoing analysis of the Postmaster General’s order 
effective disposes, we submit, of the charge that the Post¬ 
master General, in revoking Esquire’s second-class entry, was 
measuring that publication “by his personal standards and 
moral yardstick,” or purporting to decide whether Esquire 
“measures up to his test” of the public good (see Appellant's 
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Brief, p. 14). Rather, the order performs the statutory func¬ 
tion of determining whether Esquire complies with the “plain” 
meaning of the Fourth Condition, and thus by the Con¬ 
gressional test contributes to the public welfare. 

The findings and conclusions of the Postmaster General are 
supported by substantial evidence in the record. The evidence 
received at the Post Office hearing was of a decidedly conflict¬ 
ing nature. It ranged from testimony that the contents of 
Esquire constituted information of a public character, litera¬ 
ture, and art (see Appellant’s brief, pp. 11-13), to testimony 
at the opposite pole that the magazine was primarily devoted 
to jokes, drawings, and other material which was obscene or bor¬ 
dering upon the obscene and whose only effect was to encourage 
immorality (R. 1568-1569; 1601; 1635; 1659; 1724; 1420- 
1551, passim). But the test is not the substantiality of evi¬ 
dence which might support appellant’s contentions. Congress * 
has seen fit to entrust the administrative decision to the Post¬ 
master General, and the test of the propriety of his decision is 
the substantiality of the evidence supporting it, not of the 
evidence opposing it. We suggest that there is adequate mate¬ 
rial in the record showing that the dominant and pervading 
purpose of Esquire was to print cartoons, jokes, and pictures 
of a suggestive and off-color character; that its “whole atmos¬ 
phere” emphasizes and vulgarizes sex; and that the material 
in Esquire which can be characterized as public information, 
literature, or art. was inserted in each issue as a filler, but not 
with any intention or expectation that readers would be at¬ 
tracted to the magazine for that reason. 

We admit that Esquire contains material which is unobjec¬ 
tionable and even of a high quality. But Esquire also contains, 
as a regular and dominant characteristic of each issue, cartoons, 
jokes, and pictures, of its notoriously hall-marked variety. It 
was admitted by the editor of Esquire, and it is obvious from 
even a cursory perusal of the issues of Esquire which are in 
evidence (see, e. g.. Ex. 1-11), that the subject matter of this 
material is the “girl gag,” “smoking room,” and “stag party” 
type of humor (R. 1160, 1163-^5, 1282, 1284-5). We main¬ 
tain that such material can properly be found not to comply 
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with the Fourth Condition. It can certainly not be said, and we 
do not understand appellant to contend, that such material is 
“information of a public character.” Neither can it be said that 
it is literature or art, unless “literature” be defined as any 
written material and “art” as any picture or drawing. 20 We do 
not think that Congress intended any such loose and undis¬ 
criminating meaning of the terms. We believe the more rea¬ 
sonable reading of the Fourth Condition is that it uses the 
terms in their ordinary and commonly accepted signification. 
By that standard, we suggest that salacious cartoons, double¬ 
entendre jokes, and “stag part/’ pictures of semi-nude women 
cannot properly be said to be either literature or art. If we are 
correct in this view, then a publication that contained nothing 
but cartoons, jokes, and pictures of this kind could not be said i 
to be “originated and published for the dissemination of in¬ 
formation of a public character, or devoted to literature [or] 
arts.” It must logically follow, if the test is the predominant I 
nature of the periodical (pp. 10, 11,18, supra), that a publica- j 
tion predominantly given over to such material is not comply- ! 
ing with the Fourth Condition. There is evidence of a 
substantial nature to show such predominant devotion on the 
part of Esquire. j 

Arnold Gingrich, the editor of Esquire, was one of the origina¬ 
tors of the magazine, and all material passes over his desk for 
final approval R. 1187, 1197). His testimony, therefore, is 
especially enlightening as to the true purpose, aim and devo- \ 
tion of Esquire. He testified that Esquire started as a medium 
for advertising men’s attire (R. 978-986), in the form of a 
“magazine for men” wherein the commercial material was to 
be “diluted” with humor and articles of a “stag-party type” 
(R. 983, 1160). He further testified that Esquire was origi¬ 
nated with “a stag party type of treatment. Our cartoons as 
of that period were very largely concerned with that type of 
humor” (R. 1160); that Esquire became “typed” by its “origi¬ 
nal extreme emphasis on the exclusively masculine type of 

“Appellant does not contend that Esquire is devoted to “the sciences 
♦ * 41 or some special industry.’* 
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feature and emphasis in all the magazine’s literary and humor 
content” (R. 1163), with respect to which it was “conspicu¬ 
ously successful” (R. 1164); that in the development of Esquire 
“in its first three years, having begun with color cartoons and 
with full-page cartoons, we attracted a good number of imita¬ 
tors. * * * but the imitation copied only the superficial 

aspects, the smoking-room type of humor, much, much grosser 
than anything we had ever used ourselves, and girl-gag content 
without the solid core of literary and artistic merit that made up 
the balance blend and personality of Esquire” (R. 1163-5); 
that in the origin of the magazine, “the humor of both cartoons 
and articles was of the stag party variety. * * * we ran the 
stag party type, or we called it the smoking-room type of humor 
because we felt that the magazine was in restricted circulation” 
(R. 1282). This witness further testified that because of its 
imitators Esquire decided that “while preserving smartness”, it 
would try to “get away from that type of character” (R. 1163) 
to a “balanced blend” as their “editorial formula” (R. 1165, 
1285). Substantial evidence that they did not succeed in this 
respect is furnished by the testimony of the other witnesses dis¬ 
cussed below, and by an examination of the issues of Esquire 
which are in evidence. But in any event Congress has not ex¬ 
pressed its intent to subsidize devotion to “balanced blends” of 
salacious smartness in cartoons, jokes, and pictures and honest 
literary and artistic effort. It proposed to support a more ex¬ 
clusive devotion to art and literature and the dissemination of 
public information. 

Asked to define “the girl-gag type of humor”, Mr. Gingrich 
testified: “I had in mind a magazine that is made up almost ex¬ 
clusively of leg art, girl gags. We call that gold-digger gags, 
where all of the cartoons have only one very narrow vein of 
humor, that is confined exclusively to sex jokes, chorus girls, 
gold-diggers and that sort of thing, and where the magazine 
as a whole contains no other type of either text matter or pic¬ 
torial matter; citing that as a girl-gag magazine where that pre¬ 
dominates and pervades and consists of virtually the. entire 
content of the magazine” (R. 1284). He admitted that Es¬ 
quire carries “cartoons that do feature sex” as a part of its “edi¬ 
torial policy” (R. 1285). 
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Peter Marshall, a Presbyterian minister (R. 1567), testified 
that the articles and pictures to which his attention was drawn 
“are definitely indecent;” that the “tendency of such jokes, 
articles, and pictures is to circulate the impression that vir- j 
ginity and chastity is a thing to be joked about” and that the j 
information in Esquire cannot “add anything to public enlight¬ 
enment” or “make any contribution to public morals.” (R. I 
1568-1569.) That “my impression of the policy, editorial pol¬ 
icy and tone of the magazine, is that it tends to make thatj 
which is immoral modern, sophisticated, and commonplace, to 
suggest that fornication and adultery, pre-marital relations, 
extramarital relations, are the conventional conduct of the 
American people; to which I, as a minister, must protest, know¬ 
ing it to be not so and believing it to be definitely injurious ! 
to public morals, and particularly to the readers of this mag- 
azine.” (R. 1575.) 

Solomon H. Metz, a rabbi (R. 1593), testified; “It seems to 
me that the whole atmosphere of this publication is such as to 
reduce the main interest of living to sex, and then degrade sex 
to its lowest vulgar expressions, and as such I deem it destruc¬ 
tive of morality and consequently ethics, and I furthermore 
deem that such publication is in a way preparing the ground 
for the downfall of our democratic system” (R. 1594—1595). 
He further testified that specified items in the 11 cited issues! 
of Esquire constitute information “improper” for dissemina¬ 
tion to the public (R. 1595); that while an individual joke 
“may not be exactly destructive of morality”, he was “talking 
about the cumulative effect of this sort of thing, constantly be¬ 
ing fed to the reader” (R. 1601); that “if you have a magazine 
that is entirely devoted to this sort of thing, I say it is definitely 
destructive of morality” (R. 1601); and that Esquire is “pre¬ 
ponderantly” “devoted to that sort of thing” (R. 1601). 

John W. Rustin, a Methodist minister (R. 1656), testified 
that pictures in Esquire are not information of a public char¬ 
acter (R. 1659). 

Thomas Vemer Moore, a priest (R. 1715), testified that the 
material which he read in Esquire is “most certainly not” in¬ 
formation of a public character, proper for dissemination 
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throughout the nation, and that the issues of Esquire which he 
examined are indecent (R. 1724). 

Another feature to which Esquire is devoted is the “Varga 
girl/’ paintings of semi-draped girls. The first Varga girls 
appeared in December, 1940 (R. 1216), and the practice since 
then has been to print a group of twelve Varga-girl pictures 
(one for each month of the year) in the January issue, after 
two or three of these pictures have been printed in the Decem¬ 
ber issue as a “preview” (R. 1216-17). In the January 1941 
issue a coupon was printed offering bound reprints of the series 
for 25 cents. Although only 25,000 sets had been printed to 
meet the estimated demand, 327,000 sets were sold in 1941; in 
1942 (when two advertisements were run) 504,000 sets were 
sold; in 1943 (when two or three advertisements appear in each 
issue of Esquire) 1,000,000 sets were sold; and in 1944, the 
total reached 2,500,000 sets (R. 1395-6). The calendars are 
put out in many forms—the basic calendar, the desk calendar, 
the wall calendar (R. 1217) and for business firms for their 
own advertising purposes (R. 1396). The same or similar 
paintings are also put out on playing cards and over-sized post 
cards (R. 1293); and all are extensively advertised in several 
places in each issue of the magazine (See Exhibits 1-11). Ap¬ 
pellant has created a special department known as the “Varga 
Girl Calendar Sales Division” (R. 1293), which handles the 
calendars and the many other items of appellant’s merchan¬ 
dise—Hurrell photographs, Szyk cartoons, sporting pictures, 
collections of miscellaneous cartoons, date books, men’s 
fashion color eharts and style books, cook books, jig saw puzzles, 
etc. (See Exh. 28, R. 1293-1296, 1397, and advertisements in 
Exh. 1-11). This Sales Division employs agents on a regional 
basis around the country (R. 1217) and sells on news-stands 
(in 1943, 700,000 copies of the calendar were sold on news¬ 
stands (R. 1396)); but “the increasing sale of the Varga calen¬ 
dar was very largely accounted for through the magazine itself” 
(R. 1294). 

This evidence lends support to the conclusion that Esquire’s 
dominant purpose was not the dissemination of public infor¬ 
mation or devotion to literature or the arts. 
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We disavow, as the Postmaster General disavowed in his 
order (R. 1860), any power under the Fourth Condition to 
distinguish classic literature or art from non-classic literature 
or art; fine art from coarse art; good literature from bad liters 
ature. But we respectfully submit that not all printed or 
graphic matter can be called information of a public character; 
literature or art; and we further claim that it is not clearly 
wrong to characterize off-color cartoons, jokes and drawings as 
not public information, literature or art. 

Nor are we called upon to defend the position that the Fourth 
Condition extends only to “literature of desirable type of an 
educational value” (R. 1969), whether tested by Victorian 
standards or by any other standards. For the Postmaster Genf 
eral explicitly denied any power to determine whether or not 
literature was “desirable” or “educational,” and did not essay 
to pass any such judgment upon the literary or artistic merits 
of Esquire. What he did, as disclosed by his order, was to carry 
out in good faith and to the best of his ability the Congressional 
mandate that second-class rates be granted only to a certain 
described class of publication, and that the Postmaster General 
deny second-class entry to periodicals which do not fall within 
that class. What he decided was that cartoons, jokes, gags and 
drawings dealing with risque and off-color topics, could not 
properly be characterized and were not intended by Congress 
to be characterized as public information, art or literature; 
and that a periodical predominantly devoted to such material 
is not “originated and published for the dissemination of in¬ 
formation of a public character, or devoted to literature, the 
sciences, arts, or some special industry.” In this conclusion we 
suggest the Postmaster General was not clearly wrong. 

The fact that Esquire contains material which is either “in¬ 
formation of a public character” or “literature” or “art,” does 
not in itself satisfy the Fourth Condition. The statute does 
not extend the valuable subsidy of below-cost postage rates tk> 
periodicals which merely “contain” such information, literature 
or art. Those low rates are to be accorded only to publications 
“originated and published for the dissemination” of such in¬ 
formation, or “devoted to” literature or art. Hence, where 
the exclusive or dominant purpose of the periodical is to pub- 
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lish material not in this category, the insertion of public in¬ 
formation, literature and art does not satisfy the Fourth 
Condition. Since there is substantial evidence that the per¬ 
vading and predominating purpose of Esquire was to publish 
the suggestive cartoons, jokes and pictures, there is substantial 
evidence for the conclusion that Esquire is not “originated and 
published for the dissemination of information of a public char¬ 
acter, or devoted to literature, the sciences, arts, or some special 
industry.” 

IV. Constitutionality of the act and order 

Appellant and the amici devote considerable portions of 
their briefs to the argument that the Fourth Condition, as 
^construed by the Postmaster General, violates the First Amend¬ 
ment of the Constitution of the United States. This conten¬ 
tion is founded mainly if not entirely upon the assumption that 
the Postmaster General construed Section 14 as authorizing 
him to revoke second-class mailing privileges of any publica¬ 
tion which he found, in his independent judgment divorced 
from the standards of the act, was not making a positive con¬ 
tribution to the public good and the public welfare. Since, as 
we have shown above (pp. 20-24), this assumption is un¬ 
founded, further discussion of the constitutional contention on 
that ground is unnecessary. To the extent that appellant or 
the amici challenge the constitutionality of the order on the 
ground upon which it was based—viz., that Esquire failed to 
meet the requirements of the Fourth Condition—it is without 
merit. 

As we have pointed out, the sole result of the order of revo¬ 
cation, if upheld, is that Esquire will be classified in the fourth 
rather than the second class for postage purposes; otherwise, 
it will move through the mails as heretofore. The question 
involved is essentially the amount of postage which Esquire 
must pay. The order under review does not affect in any way 
its publication, distribution, or sale. 

It is dear that Section 14 of the Classification Act, prescrib¬ 
ing the conditions for admission to second-class rates, and the 
Act of 1901 authorizing revocation of second-class entry for 
noncompliance with any of such conditions do not violate any 
constitutional protection. 
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Lewis Publishing Co. v. Morgan, 229 U. S. 288, upheld the 
Act of August 24, 1912 (39 U. S. C. 233, 234) requiring that 
publishers of all periodicals file with the Post Office Depart¬ 
ment, and publish in their periodicals, certain information 
relating to circulation and ownership, and that they mark all - 
paid reading matter “advertisement.” The argument was 
made that this statute infringed upon the freedom of the press, 
because noncompliance with the statutory requirements would 
make the publication nonmailable. Chief Justice White an¬ 
swered this as follows (229 U. S. at p. 308): 1 

_ t 

“When the question is thus defined its solution is 
free from difficulty, since by its terms the provision 
only regulates second-class mail, and the exclusion from 
the mails for which it provides is not an exclusion from 
the mails generally, but only from the right to partici¬ 
pate in and enjoy the privileges accorded by the second- 
class classification.” 

He then held that the statute as thus construed was valid as an 
exercise of the power to classify mail matter (229 U. S. at pp. 
313-314): 

i 

“* # * Congress in exerting its power concerning 
the mails has the comprehensive right to classify which 
it has exerted from the beginning and therefore may 
exercise its discretion for the purpose of furthering the 
public welfare as it understands it * * * the exer¬ 
tion of the power, of course, at all times and under all 
conditions being subject to the express or necessarily im¬ 
plied limitations of the Constitution. From ihis it re¬ 
sults that it was and is in the power of Congress in ‘the 
interest of the dissemination of current intelligence’ to 
so legislate as to the mails, by classification or other¬ 
wise, as to favor the wide-spread circulation of newspa¬ 
pers, periodicals, etc., even although the legislation on 
that subject, when considered intrinsically, apparently 
seriously discriminates against the public and in favor of 

newspapers, periodicals, etc., and their publishers. 

* # * 
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* * * the attack on the provision in question as a 
violation of the Constitution because infringing the 
freedom of the press, and depriving of property with¬ 
out due process of law, rests only upon the illegality of 
the conditions which the provision exacts in return for 
the right to enjoy the privileges and advantages of the 
second-class mail classification.” 

The court held that the case did not involve “any general 
regulation of what should be published in newspapers [nor] 
any condition excluding from the right to resort to the mails, 
but was concerned solely and exclusively with the right on 
behalf of publishers to continue to enjoy great privileges and 
advantages at public expense, a right given to them by Con¬ 
gress upon condition of compliance with regulations deemed 
by that body incidental and necessary to the complete fruition 
of the public policy lying at the foundation of the privileges 
accorded.” 21 

Milwaukee Pub. Co. v. Burleson, 255 U. S. 407, held that 
revocation of a publisher’s second-class permit, because of per¬ 
sistent inclusion of seditious material declared nonmailable by 
the Espionage Act, did not infringe the constitutional guar¬ 
antees of freedom of speech and press, nor deny the publisher 
due process of law (255 U. S. at 409). The Supreme Court 
pointed out that the revocation order involved solely the rate 

** The discussion in this opinion provides a complete answer to the conten¬ 
tion to which so much attention is given in the brief of the Civil Liberties 
Union that the Postmaster General’s decision is based on “the so-called 
privilege doctrine" which treats the use of the mails not as a right but as 
a privilege similar to a bare license or sufferance (see Brief, pp. 4-14). 
There is no such doctrine and no such contention. The same argument now 
advanced by the Civil Liberties Union was pressed in the cited case; but the 
court again and again made clear that the expression “privileges of the mail" 
had never referred to an unlimited power of exclusion, but was merely 
descriptive of the second class, and that an act of classification pursuant to 
the tests established by Congress is an entirely proper and constitutional ex¬ 
ercise of administrative discretion. The entire argument is quite inapropos 
in the present case where, as we have shown (pp. 20-24), the Postmaster 
General disavows any such power or doctrine or the right to personal cen¬ 
sorship and is merely applying the standards of purpose and devotion which 
Congress has prescribed- 
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of postage which the periodical should pay, saying (255 U. S. 
at 416): 

“* * * The order simply withdrew from the relator 
the second-class privilege, but did not exclude its paper 
from other classes, as it might have done, and there was 
nothing in it to prevent reinstatement at any time. It 
was open to the relator to mend its ways, to publish a 
paper conforming to the law, and then to apply anew for 
the second-class mailing privilege. * * *” 

In the dissenting opinions of both Justices Brandeis and I 
Holmes the propriety of classification was admitted and also 
the right to revoke a second-class permit for failure to comply 
with the terms of admission. They dissented on the ground i 
that the presence of nonmailable matter in some issues of a 
publication did not justify revoking the second-class permit as 
to future issues. 

These cases also furnish a complete answer to the claim of 
appellant and amici that the revocation of a second-class per¬ 
mit is a “previous restraint” on the freedom of the press in 
circumstances not showing any clear and present danger. They 
point out that not only is admission to the second class granted 
only upon compliance with the Congressional conditions, but 
that continuance is expressly predicated, to the knowledge and 1 
by the agreement of both parties, upon future adherence to the 
conditions. Cases like Near v. Minnesota, 283 U. S. 697, where 
there was a complete suppression of all right of publication, 
are obviously distinguishable. Even Justices Brandeis and 
Holmes in their dissents in the Burleson and Leach cases con¬ 
ceded the propriety of revocation for failure to comply with the 
conditions. 

Appellant also attacks the validity of the order on the ground 
that the Fourth Condition, as it alleges it has been construed 
by the Postmaster General, constitutes an improper delegation 
of legislative power since the standards to guide the adminis¬ 
trative action are inadequate (Br. 42). However, this conten¬ 
tion is based exclusively upon the assumption that the statutory 
standard invoked by the Postmaster General was “contribu- 
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tion to the public good.” Since, as we have shown, that is not 
the basis upon which the validity of the order should be con¬ 
sidered, no further discussion need be had of the contention. 
Appellant does not contend that the express statutory stand¬ 
ards in Section 14 of the Classification Act are inadequate, and 
no such contention could properly be made. Much broader 
and less definite standards in even more drastic regulatory 
statutes have been upheld by the Supreme Court. See YaJcus v. 
United States , 321 U. S. 414, 426-427, and cases there cited. 

V. The order of the Postmaster General is not discriminatory 

nor barred by laches 

Appellant argues that other publications now enjoy second- 
class privileges although they contain matter similar to that 
which led to the revocation of Esquire’s permit, and which is 
of a more offensive nature. Appellant contends that this makes 
the order of revocation discriminatory against Esquire. 

The evidence upon which this charge of discrimination was 
based was not introduced at the Post Office hearing, but was 
first adduced in the District Court (Ex. 1-24; R. 1912-1944). 
It was received by the court over the Postmaster General’s ob¬ 
jection, and a motion to strike that evidence was made at the 
close of the case (R. 1962-1963). The District Court, uphold¬ 
ing the Postmaster General’s order on the administrative rec¬ 
ord, found it unnecessary to act on the motion to strike (R. 
1979). The evidence introduced in the District Court is clearly 
not to be considered in determining the propriety of the ad¬ 
ministrative order. (See p. 20 supra.) 

But even if this evidence is considered, the contention based 
thereon is of no merit. It is no obstacle to the revocation of 
the second-class permit of Esquire, if there is adequate basis 
for such revocation, that other magazines are improperly en¬ 
joying second-class entry. Proceedings, under the 1901 Act to 
revoke second-class privileges are quasi-judicial, and necessar¬ 
ily must be directed to the individual publisher and publica¬ 
tion. The administrative process takes time, and there is noth¬ 
ing to show that the Postmaster General would, if the instant 
order is upheld, permit magazines which, like Esquire, do not 
comply with the Fourth Condition of Section 14, to continue 
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to enjoy second-class entry. The proper presumption to be in¬ 
dulged is rather that the administrative agency will perform 
its statutory functions fairly and completely, and that other 
publications will be reached in due course, if the facts so re¬ 
quire or permit. Certainly a member of a class subject to regu¬ 
lation cannot cry discrimination because the administrative 
agency saw fit to begin with him rather than with some other 
member of the class. United States v. Wabash R. Co., 321U. S. 
403, 414; United States v. Carotene Products, 304 U. S. 144, 
151. 

Similarly without foundation is the argument that Esquire 
is entitled to protection because for almost 10 years it has con¬ 
tinued to enjoy second-class privileges. It is well settled that 
laches may not be imputed to the Government by those subject 
to its regulation, Admission to second-class privileges is always 
subject to revocation for failure to comply with the conditions 
even without a specific reservation therein. Milwaukee Pub. 
Co. v. Burleson, 255 U. S. 407. Revocation was upheld after 
sixteen years enjoyment of second-class privileges in Houghton 
v. Payne, supra; after ten years in Smith v. Hitchcock, supra; 
and after seven years in United States v. Cortelyou, supra. 

In other fields of the law it is equally well settled that laches 
may not be imputed to the United States. United States v. 
Summerlin, 310 U. S. 414. The policy behind this rule is obvi¬ 
ous. Administrative and executive officials of the Federal Gov¬ 
ernment are often faced with the necessity of giving precedence 
to one or more of several functions. The extent to which a par¬ 
ticular power may or can be exercised often depends upon the 
personnel and funds available to the agency. And, in the na¬ 
ture of things, the administrative process, especially where 
quasi-judicial hearings are involved, is a slow one. It is not 
unusual, therefore, for the second-class permit of a publication 
to fall under the scrutiny of the Post Office Department some 
years after it has been issued. 

In any event, appellant cannot persuasively argue that the 
appellee is barred by laches in view of a history, extending 
back to 1936, of rulings by the Post Office Department as to 
the nonmailability of various issues of Esquire and of changes 
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made by appellant in the content of many issues of Esquire in 
order to render them mailable (R. 1257-8,1263,1264-66,1305- 
1307, 1310-33, 1415-1417; Post Office Department Exhibits 
31-58). 22 

VI. Conclusion 

It is respectfully submitted that the judgment appealed from 
should be affirmed and the bill of complaint dismissed on the 
merits. 

Francis M. Shea, 

Assistant Attorney General, 

Edward M. Curran, 

United States Attorney, 

Attorneys for the United States of America, Appellee. 

Of Counsel: 

Arnold Levy, 

David L. Kreeger, 

Special Assistants to the Attorney General. 

Marvin C. Taylor, 

Attorney, Department of Justice. 

B The order of the Postmaster General states that the administrative prac¬ 
tice under the Fourth Condition has not been consistent (R. 1860-1861). 
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Other material statutes are: 

39 U. S. C. 225: 

Matter of the second class may be examined at the 
office of mailing, and if found to contain matter which 
is subject to a higher rate of postage, such matter shall 
be charged with postage at the rate to which the ip- 
closed matter is subject. Nothing herein contained shall 
be so construed as to prohibit the insertion in periodi¬ 
cals of advertisements attached permanently to the 
same (Mar. 3,1879, c. 180, § 12, 20 Stat. 359). 

39 U. S. C. 229: 

All periodical publications issued from a known place 
of publication at stated intervals, and as frequently as 
four times a year, by or under the auspices of a benevo¬ 
lent or fraternal society or order organized under the 
lodge system and having a bona fide membership of not 
less than one thousand persons, or by a regularly in¬ 
corporated institution of learning, or by a regularly 
established State institution of learning supported in 
whole or in part by public taxation, or by or under the 
auspices of a trades-union, and all publications of 
strictly professional, literary, historical, or scientific 
societies, including the bulletins issued by State boards 
of health, and by State boards or departments of public 
charities and corrections, shall be admitted to the mails 
as second-class matter, and the postage thereon shall be 
the same as on other second-class matter; and such peri¬ 
odical publications, issued by or under the auspices of 
benevolent or fraternal societies or orders or trades- 
unions, or by strictly professional, literary, historical, or 
scientific societies, shall have the right to carry adver¬ 
tising matter, whether such matter pertain to such 
benevolent or fraternal societies or orders, trades-union, 

(37) 
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strictly professional, literary, historical, or scientific 
societies, or to other persons, institutions, or concerns; 
but such periodical publications, hereby permitted to 
carry advertising matter, must not be designed or pub¬ 
lished primarily for advertising purposes, and shall be 
originated and pubiished to further the objects and 
purposes of such benevolent or fraternal societies or 
orders, trades-unions, or other societies, respectively; 
and all such periodicals shall be formed of printed paper 
* sheets, without board, cloth, leather or other substantial 
binding, such as distinguish printed books for preserva¬ 
tion from periodical publications. The circulation 
through the mails of periodical publications issued by, 
or under the auspices of, benevolent or fraternal societies 
or orders, or trades-unions, or by strictly professional 
literary, historical, or scientific societies, as second-class 
mail matter, shall be limited to copies mailed to such 
members as pay therefor, either as a part of their dues 
or assessments, or otherwise, not less than 50 per centum 
of the regular subscription price; to other bona fide sub¬ 
scribers; to exchanges, and 10 per centum of such cir¬ 
culation as sample copies. When such members pay 
therefore as a part of their dues or assessments, individ¬ 
ual subscriptions or receipts shall not be required. The 
office of publication of any such periodical publication 
shall be fixed by the association or body by which it is 
published, or by its executive board, and such publica¬ 
tion shall be printed at such place and entered at the 
nearest post office thereto (Aug. 24, 1912, c. 389, § 1, 
37 Stat. 550). 

39 U. S.0.230: 

All periodical publications issued from a known 
place of publication at stated intervals as frequently 
as four times a year by State departments of agricul¬ 
ture shall be admitted to the mails as second-class mail 
matter: Provided, That such matter shall be published 
only for the purpose of furthering the objects of such 
departments: And 'provided further, That such publi- 
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cations shall not contain any advertising matter of any 
kind (June 6,1900, c. 801,31 Stat. 660). 

39 U. S. C. 233: 

The editor, publisher, business manager, or owner of 
every newspaper, magazine, periodical, or other publi¬ 
cation, except religious, fraternal, temperance, scien¬ 
tific, or other similar publications, shall file with the 
Postmaster General and the postmaster at the office at 
which said publication is entered, not later than the 1st 
day of April and the 1st day of October of each year, on 
blanks furnished by the Post Office Department, a 
sworn statement setting forth the names and post-office ; 
addresses of the editor and managing editor, publisher, 
business managers, and owners, and, in addition, the 
stockholders, if the publication be owned by a corpora¬ 
tion; and also the names of known bondholders, mort¬ 
gagees, or other security holders; and also, in the case of I 
daily newspapers, the average of the number of copies 
of each issue of such publication sold or distributed to 
paid subscribers during the preceding six months. It 
shall not be necessary to include in such statement the 
names of persons owning less than 1 per centum of the ; 
total amount of stock, bonds, mortgages, or other se¬ 
curities. A copy of such sworn statement shall be pub¬ 
lished in the second issue of such newspaper, magazine, 
or other publication printed next after the filing of such 
statement. Any such publication shall be denied the 
privileges of the mail if it shall fail to comply with the 
provisions of this section within ten days after notice by 
registered letter of such failure (Aug. 24, 1912, c. 389, ; 
§ 2, 37 Stat. 553). 

39 U. S. C. 234: • I 

All editorial or other reading matter published in any 
such newspaper, magazine, or periodical for the publica¬ 
tion of which money or other valuable consideration is 
paid, accepted, or promised shall be plainly marked “Ad¬ 
vertisement/* Any editor or publisher printing edito- 
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rial or other reading matter for which compensation is 
paid, accepted, or promised without so marking the 
same, shall upon conviction in any court having juris¬ 
diction, be fined not less than $50 nor more than $500 
(Aug. 24,1912, c. 389, § 2,37 Stat. 554). 

The order of the Postmaster General revoking Esquire's 
second-class privileges is as follows (R. pp. 1856-1865). 
[Italics supplied]: 

December 30, 1943. 


Order No. 23459: 

This is a proceeding under the Act of March 3. 1901, 
relating to the second-class mailing privileges accorded 
to the publication “Esquire” which was instituted by an 
order served upon “Esquire” and its publisher by reg¬ 
istered mail on September 12, 1943, to show cause on 
September 28, 1943, why the second-class mailing priv¬ 
ileges enjoyed by “Esquire” should not be suspended, 
annuled or revoked upon the following grounds: 

“(a) That it is nonmailable within the meaning of 
35 Stat. 1129 (18 U. S. C. 334), in that issues dated 
January, February, March, April, May, June, July, 
August, and September 1943, have contained matters 
described and portrayed as set forth in Exhibit A at¬ 
tached hereto of an obscene, lewd and lascivious char- 
acter; and other matter of a similar or related nature; 

“(b) That because of the inclusion of such matter 
in the publication it has not fulfilled the qualifications 
of second-class mailing privileges established by the 
Fourth condition of 20 Stat. 359 (39 U. S. C. sec. 226); 

“(c) That it is not a mailable newspaper or other 
m ailable periodical publication of the second class of 
mailable matter as it, in a generally uniform and system¬ 
atic manner, publishes nonmailable matter in that in 
issues dated January, February, March, April, May, 
June, July, August, and September 1943, it has included 
matter such as is cited in Paragraph (a) hereof.” 

An exhibit containing the matter printed in various is¬ 
sues of “Esquire” held to be in violation of the postal 
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statutes accompanied the communication to the 
publisher. 

At the request of counsel for the publication, post¬ 
ponements of the hearing were granted, first to October 
12 and later to October 19 on which day the hearing be¬ 
gan before a Board of three hearing officers. Testimony 
was given and exhibits were introduced both in behalf 
of the respondent and the Solicitor of the Post Office De¬ 
partment. The hearing continued through November 6. 

The hearing officers submitted to the Postmaster Gen¬ 
eral their respective recommendations on November 11, 
1943, together with the transcript of the proceeding, 
which included the testimony, the statements and argu¬ 
ments of the parties, and the exhibits and briefs. 

In view of this voluminous record, at the onset it may 
be well to clarify and state just what is the issue in this 
proceeding. This is a proceeding involving the use of 
the second-class mailing privileges. Consequently, 
there is not involved the question of nonmailability as 
first-, third-, or fourth-class mail matter nor of the right 
of freedom of speech, or of the freedom of the press. Nor 
are we here concerned with the question of whether a 
criminal prosecution against the publishers might or 
might not be sustained by the same or similar evidence. 

Proceedings to suspend, annul, or revoke second- 
class ma i lin g privileges are not criminal proceedings. 
The questions in issue are not the acts of the owner, 
publisher or editor. The single issue is the character of 
the publication, and whether that publication meets the 
conditions set out by the Congress in respect of its use 
of the second-class mailing privileges. 

This proceeding presents but two questions for con¬ 
sideration: 

(1) Does the publication fail to comply with the 
Fourth Condition of the Act of March 3, 1879, section 
14 (20 Stat. 359; 39 U. S. C. 226) and thus not being 
originated and published for the dissemination of 
information of a public character, or devoted to litera- 
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ture, the sciences, arts, or some special industry, is not 
entitled to second-class mailing privilegest 

(2) Is the publication non-mailable within the mean¬ 
ing of the Act of March 4, 1909, section 211 (35 Stat. 
1129; 18 U. S. C. 884) an d thus being a non-mailable 
publication is not entitled to second-class mailing priv¬ 
ileges? 

In arriving at a determination in this particular type 
of proceeding it is necessary that the Postmaster Gen¬ 
eral recognize the nature, conditions and result of these 
unique second-class mail privileges because they have 
been established and are supported and maintained by 
the people of the United States. 

In nature they are true privileges, specifically called 
and referred to as such by the postal statutes, and stated 
by the Supreme Court to be “* * * justified as 
part of { the historic policy of encouraging by low postal 
rates the dissemination of current intelligenceIt is a 
frank extension of special favors to publishers because 
of the special contribution to the public welfare which 
Congress believes is derived from the newspaper and 
other periodical press. 1 

“Furthermore, to assure that a contribution of that 
precise character is in fact made, Congress has required 
that to enjoy these privileges and preferences the pub¬ 
lication as a fourth condition *must be originated and 
published for the dissemination of information of a 
public character, or devoted to literature, the sciences, 
arts, or some special industry * * * ’ ” 2 

There are good reasons for this jealous regard by Con¬ 
gress of these extraordinary privileges. One fact not 
unimportant is that as a result of the second-class mail 
privileges the United States Postal Service is compelled 
to make up the difference between the postage paid by 
the publication and the cost to the United States Postal 
Service to distribute the publication through the mails. 

1 Milwaukee Pub. Co. v. Burleson , 255 U. S. 407, 410. 

2 Section 14, Act of March 3,1879 (20 Stat. 359 ; 39 U. S. C. 226). 
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This in effect is an indirect subsidy at the hands of the ; 
Government. The holder of these privileges thus can 
use the United States mails to effect delivery of his 
product to his customers, with the assurance it will re¬ 
ceive certain preferential handling and services which 
accrue to no other class of mail, by the payment of but 
a fraction of the cost of the service. 

In other words, by this special favor granted him, the 
cost of delivery is paid in part by every single person I 
mailing a letter and by every single person paying Fed- 1 
eral taxes. 

Examination of the record, briefs, and reports of the 
hearing officers indicates two diametrically opposed 
theories of the case as to the Fourth condition. The 
theory of the publication appears to be that the require¬ 
ment that a publication “must be originated and pub¬ 
lished for the dissemination of information of a public 
character, or devoted to literature, the sciences, arts, or 
some special industry,” is so general and “broad as to 
include everything and exclude nothing” if it be in fact 
a publication. I 

If this theory of the case is applied, it means that the 
Federal government, as a matter of national policy, in* 
tends to foster, subsidize, grant affirmative assistance 
and otherwise approve every kind of periodical publica¬ 
tion irrespective of its contribution to the public welfare 
and the public good. Such a theory not only favors 
that particular class of mail users with a preferential 
postage rate and other privileges which no other user of 
the mail is permitted to have, but requires that the Fed¬ 
eral government make up the difference between the 
amount of postage paid and the cost to the Postal 
Service to deliver it throughout the United States. 

The contrary theory advocated during the proceed¬ 
ing goes to the other extreme. This theory of the case 
contemplates the Fourth condition as a continuing re¬ 
quirement that a publication must serve a useful 
public purpose, educationally or otherwise; that a pub¬ 
lication “originated and published for the dissemination 
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of information of a public character” is synonymous 
with current newspapers and current news magazines; 
and that “literature, the sciences, arts,” means “classic 
literature,” the “fine arts” and the “useful arts.” 

If this theory is applied, it means that a large number 
of publications and periodicals of the editorial, fiction 
and humorous classes, which even though educational, 
innocent, delightful and entertaining, would not be per¬ 
mitted to use the second-class mailing privileges be¬ 
cause they are neither current newspapers nor are they 
substantially devoted to literature or art of a classical 
or high artistic quality. 

The three hearing officers recognized and gave the 
Postmaster General the benefit of their careful con¬ 
siderations of these diametrically opposed theories of 
the case. But they did not reach a unanimity of con¬ 
clusion as to interpretation or recommendation. 

My attention has been called by arguments of coun¬ 
sel in the record and in the briefs to the decisions and 
language in many cases, and to the administrative prac¬ 
tices and interpretations. I am unable to reconcile 
them. Neither in them can I find such consistency and 
uniformity in declaration of principles as to amount to 
consistent precedent. 

Over the years the decisions affecting the matters here 
in issue and their administration have been inconsistent. 
From language in court decisions having some analogy 
to the matters here in issue, opposite conclusions may 
be reached. From the interpretations and practices of 
the officials administering this statute over the years, op¬ 
posite conclusions may be reached. Furthermore, the 
cases and the administrative interpretations are incon¬ 
sistent. I am unable to find any case since the enact¬ 
ment of this statute where the courts have had this 
clear-cut issue before them, nor can I find a case which 
decides just what the statute means as to second-class 
mail privileges. 

I do not believe that a statute which so vitally, di¬ 
rectly, and continually affects so many should remain 
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longer in the realm of doubt or be subject to the vagar¬ 
ies of whatever Postmaster General may then be ad¬ 
ministering them. 

In the first instance, it is for our courts to say what 
this statute means and what limits and restrictions there \ 
are upon the use of the second-class mail privileges. If 
our courts conclude that the Fourth condition is a series 
of words without meaning , and that under it the Post¬ 
master General actually cannot and should not revoke 
or deny second-class mailing privileges to publications 
* such as this, then it is for the Congress to unequivocally 
and clearly state what if any are the standards to which 
a publication must conform before Congress will permit 
it to be given the cheapest rate of postage and contribute 
government funds to pay its cost of distribution by mail. 

If, on the other hand, our courts determine that the 
Postmaster General has the power and duty to enforce 
the plain and common-sense meaning of this statute, 
and as well, to correct now the long-standing inconsist¬ 
ency and lack of uniformity in administrative inter¬ 
pretation and practice in this type of case, then it is for 
the Congress in the light of such a decision to determine 
what restrictions and limitations in the public interest 
are proper to be placed upon such a power and duty. 

Whether the dicta and decisions in somewhat analo¬ 
gous cases, as well as administrative interpretation and 
practices over the years, have so eaten away at this 
statute as to effectively nullify it is a decision for our 
courts and not for the Postmaster General. 

This is essentially a judicial matter of deep signifi¬ 
cance, and the Postmaster General should not be hesi¬ 
tant in exposing these conditions to the critical public 
eye. Nor should he be reluctant to determine the mat¬ 
ter in such a way that all phases of it may be fully con¬ 
sidered and decided by a court of competent jurisdiction 
where every right and interest of the publication, the 
government, and the public may be fully protected. 
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In the absence of specific decision by our courts, and 
in view of the inconsistency in analogous cases and in 
administrative interpretations and practices, I am com¬ 
pelled to resort to the statutes themselves. 

The language of the Act of Congress establishing the 
Fourth condition seems plain and specific. I am unable 
to distort the plain meaning of plain words. 

The plain language of this statute does not assume 
that a publication must in fact be “obscene” within the 
intendment of the postal obscenity statutes before it 
can be found not to be “originated and published for the 
dissemination of information of a public character, or 
devoted to literature, the sciences, arts, or some special 
industry.” 

Writings and pictures may be indecent, vulgar, and 
risque and still not be obscene in a technical sense. Such 
writings and pictures may be in that obscure and treach¬ 
erous borderland zone where the average person hesi¬ 
tates to find them technically obscene, but still may see 
ample proof that they are morally improper and not 
for the public welfare and the public good. When such 
writings or pictures occur in isolated instances their 
dangerous tendencies and malignant qualities may be 
considered of lesser importance. 

When, however, they become a dominant and sys¬ 
tematic feature they most certainly cannot be said to be 
for the public good, and a publication which uses them 
in that manner is not making the “special contribution 
to the public welfare” which Congress intended by the 
Fourth condition. 

A publication to enjoy these unique mail privileges 
and special preferences is bound to do more than re¬ 
frain from disseminating material which is obscene or 
bordering on the obscene. It is under a positive duty 
to contribute to the public good and the public welfare. 

The editor of this publication admits that from its 
origin “our humor and our articles and our fiction all 
stressed a man alone angle—you might call it a stag 
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* '"• party type of treatment,” 3 and testified “we called it 
• > ^ the smoking room type of humor.” 4 He stated that as 
■ ' ' ‘ a part of its editorial policy it runs “cartoons that do 
' feature sex.” 5 Its featured pictures are stated to be 
“frankly published for the entertainment they afford.” * 
But when the polls of public opinion submitted by the 
publication are examined, it is found that these pictures 
were characterized as obscene or indecent by 19 to 22% i 
of the persons interviewed, and that 20 to 26% of the 
persons polled would object to having them in their 
homes. 7 

The result of the distribution of such a publication is 
not without significance. As the publication’s editor 

• testified, Esquire “attracted a good number of imitators^ 
There were various magazines which had various other 
related titles to that of Esquire, but the imitation cop¬ 
ied only the superficial aspects, the smoking-room type 
of humor, much, much grosser than anything we had ever 
used ourselves”. 8 These imitators “would simply trade 
upon the superficial aspects of Esquire and emphasize 
what to us were the features that we least wanted to 
see become cheapened and common”. 3 “I wouldn’t 
say coarsened, but they cheapened almost the desirabil¬ 
ity and value of that kind of material by making it a 
commonplace, whereas we had thought of it as being a 
smart and an exclusive type of feature.” 10 

Whatever the featured and dominant pictures, prose, 
verse and systematic innuendos of this publication may 
be, they surely are not “information of a public char - 
acter” or “literature, the sciences, arts or some special 
industry.” 

•Transcript of proceedings, page 1160. 

4 Transcript of proceedings, page 1282. 

• Transcript of proceedings, page 1285. 

•Transcript of proceedings, page 38. 

T Respondent’s exhibits 90 and 93. 

• Transcript of proceedings, page 1163. 

• Transcript of proceedings, page 1165. 

10 Transcript of proceedings, page 1285. 
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I am unable to conclude that this publication com¬ 
plies with the Fourth condition or that Congress did in¬ 
tend or now intends that this publication be entitled to 
enjoy the second-class mailing privileges. I cannot as¬ 
sume that Congress ever intended to endow this pub¬ 
lication with an indirect subsidy and permit it to re¬ 
ceive at the hands of the government a preference in 
postal charges of approximately $500,000 per annum 
In order to provide the publication ample opportunity 
to appeal this order to a court of competent jurisdiction 
to fully review and settle this matter in which the pub¬ 
lication, the Post Office Department, and the general 
public have such a direct and substantial interest, the 
order revoking the second-class privileges of the publi¬ 
cation will not become effective for 60 days. 

Accordingly, the second-class mailing privileges of 
the publication “Esquire” are hereby revoked, effective 
February 28, 1944. [All italics supplied.] 

(Signed) Frank C. Walker, 

Postmaster General. 

11 Transcript of proceedings, page 34. 
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REPLY BRIEF OF APPELLANT 

Statement 

The basic issue on this appeal is whether the Fourth 
Condition can be construed to authorize the Postmaster to 
deny second-class postal rates to a periodical which other¬ 
wise meets the requirements of the statute on the ground 
that it does not in his judgment make an affirmative con¬ 
tribution to the public good. 

The Postmaster, recognizing the futility of directly 
supporting such a construction, attempts to do so by in¬ 
direction. In this reply brief, we shall analyze the Post¬ 
master's contentions and show that they cannot be sus¬ 
tained. 
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POINT I 

IN MAKING THE REVOCATION ORDER THE POST¬ 
MASTER HAS UNLAWFULLY ADDED TO THE FOURTH 
CONDITION OF THE POSTAL STATUTE THE REQUIRE¬ 
MENT THAT A PERIODICAL MUST MAKE AN AFFIRMA¬ 
TIVE CONTRIBUTION TO THE PUBLIC GOOD. 


A. The Revocation Order Involves a Review of the Content 
of Esquire on the Basis of Contribution to the Public Welfare 
According to the Postmaster’s Personal Standards. 

It is apparently the Postmaster's contention that his rev¬ 
ocation order was merely a ministerial act of classification 
and did not involve any personal evaluation on his part as 
to -whether the content of Esquire contributes to the public 
welfare. 1 That contention completely disregards the facts 
and record of this case. • 

The revocation order specifies in words that according 
to the Postmaster’s view, Esquire “is not making the 'spe¬ 
cial contribution to the public welfare’ which Congress in¬ 
tended by the Fourth Condition.” The order reads, in part: 

“Writings and pictures may be indecent, vulgar, 
and risque and still not be obscene in a technical 
sense. Such writings and pictures may be in that 
obscure and treacherous borderland zone where the 
average person hesitates to find them technically 
obscene, but still may see ample proof that they are 

Tt is somewhat difficult to reconcile this contention with 
the Postmaster's insistence that Congress intended that second- 
class rates were to be accorded only to periodicals which “further 
the public welfare, improve public education and culture, and 
make for a sounder and more successful nation” (Appellee’s 
Brief, p. 12). 
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morally improper and not for the public welfare and 
the public good. When such writings or pictures 
occur in isolated instances their dangerous tendencies 
and malignant qualities may be considered of lesser 
importance. 

“When, however, they become a dominant and 
systematic feature they most certainly cannot be 
said to be for the public good, and a publication 
which uses them in that manner is not making the 
‘special contribution to the public welfare’ which 
Congress intended by the Fourth condition. 

“A publication to enjoy these unique mail priv¬ 
ileges and special preferences is bound to do more 
than refrain from disseminating material which is ! 
obscene or bordering on the obscene. It is under a | 
positive duty to contribute to the public good and j 
the public welfare.” (R. 1863). 

These words can only mean that the Postmaster has re¬ 
viewed the content of Esquire with relation to its contribu¬ 
tion to the public welfare and has found, according to his 
standards, that some of the items contained therein fall I 
within an “obscure and treacherous borderland zone” so as 
not to be information of a public character, or devoted to j 
literature or art. 

Further proof that in making the revocation order the 
Postmaster undertook to pass on whether the content of 
Esquire contributes to the public good lies in the fact that ; 
throughout this proceeding the sole objection of the Post- j 
master has been to the content of Esquire. Although the 
Postmaster’s brief attempts to convey the impression that | 
his claim always has been that Esquire does not meet formal j 
classification requirements, the fact is that the original and i 
only charge in the case until a full week’s testimony was 
presented before the Hearing Board, was that certain speci- 
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fied content of Esquire was obscene (R. 1-2, 6, 603). It 
was not until the beginning of the second week of the hear¬ 
ings that counsel for the Postmaster shifted his position 
and announced that, in addition to the claim of obscenity, 
he would also contend that the Magazine did not comply 
with the Fourth Condition of the second-class mail statute 
(R. 601-6). The hearings continued and, although the al¬ 
leged obscenity continued to be the main issue, considerable 
testimony was presented conclusively to establish that Es¬ 
quire came within the language of the Fourth Condition 
as it is (and always has been) normally understood. The 
members of the Hearing Board did not differ on the point 
and the majority report specifically found that Esquire com¬ 
plied with the Fourth Condition (R. 1838-9). Despite 
this finding, the Postmaster thereafter made his revocation 
order on his entirely new theory that the Magazine failed 
to comply with the Fourth Condition because it did not con¬ 
tribute to the public good (See our Main Brief, pp. 43-48). 

Furthermore, in contending that his determination does 
not involve a personal evaluation of the content of Esquire 
in relation to its contribution to the public welfare, the Post¬ 
master overlooks the very nature of the charges in this case. 
The material originally complained of was listed in the 
original and amended citations and consisted of items on 32 
pages of 11 separate issues (R. 3-4, 8-10). In addition, 
by way of further particularization of the charges in answer 
to Esquire’s request that every item against which the cita¬ 
tion was in any way directed be specified, further items on 
54 pages were specified (R. 31-33), so that the entire ma¬ 
terial against which complaint was made consists of items 
on 86 pages (out of a total of 1972 pages). A substantial 
number of these items are articles, stories and poems. To 
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illustrate, the complained-of material includes an article by 
Gilbert Seldes appearing on page 83 of the January, 1943 
issue criticizing a Broadway musical comedy as being noth¬ 
ing more than a burlesque show; an article by H. B. Law- 
renson on page 30 of the February, 1943 issue dealing with 
a legendary character of the United States Merchant Ma¬ 
rine; an article by Edmund Gilligan in the April, 1943 issue 
describing arraignment proceedings in a magistrate’s court; 
an article by Paul Gallico in the May, 1943 issue regarding 
as dull and puerile the trend of theatrical productions 
toward burlesque; an article by David Emory in the August, 
1943 issue deploring the ideas of an English professor 
advocating plural marriage; and poems such as the one 
entitled “Benedicts, Awake!” on page 45 of the January, 
1943 issue. 

It would be idle for the Postmaster to contend that 
such theatrical reviews, articles, stories and poems are not 
information of a public character, or devoted to literature 
or art. In order to exclude them from these categories, the 
Postmaster necessarily has to interject the concept of con¬ 
tribution to the public welfare and, having done so, his per¬ 
sonal evaluation automatically follows. In other words the 
Postmaster excludes a theatrical review or a poem from the 
field of public information, literature or art only because its 
content offends his sensibilities. The theatrical criticism 
of Gilbert Seldes is removed, under the Postmaster’s test, 
from the field of public information, literature or art to an 
obscure borderland because it discusses a burlesque show. 
The poem “Benedicts, Awake!” loses its literary and artistic 
character because the Postmaster ascribes to it an air of 
indelicacy. Can there be any question then, that the Post¬ 
master’s order involves his personal evaluation of what con¬ 
tributes to the public welfare? 
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The same considerations apply to cartoons, jokes and 
pictures which the Postmaster erroneously asserts that ap¬ 
pellant does not contend are information of a public char¬ 
acter, or devoted to literature or art. The instant record 
establishes that many cartoons, jokes and pictures con¬ 
tained in Esquire and other periodicals are unobjectionable 
to the Postmaster and therefore regarded by him to be 
within the Fourth Condition. His order expressly admits 
that humorous periodicals devoted primarily to entertain¬ 
ment are not to be excluded from the second-class (R. 
1860). The Postmaster then cannot assert that jokes, 
cartoons or pictures as such are not public information, 
literature or art. He is driven to the position that he has 
determined that the items which he deems objectionable here 
are not within those categories because he regards them as 
coarse or indelicate. In short, the record establishes beyond 
question that the Postmaster has found that the complained- 
of material is to be excluded from the scope of the Fourth 
Condition because of its content rather than its form. 

The foregoing considerations are conclusive proof that 
the Postmaster’s order is predicated upon his personal de¬ 
termination of contribution to the public welfare and that 
his present disavowal of having power “to distinguish litera¬ 
ture or art from non-classic literature or art; fine art from 
coarse art; good literature from bad literature” (Appellee’s 
Brief, p. 29) is but a verbalistic device to convey the im¬ 
pression that he has not acted arbitrarily. 

The Postmaster’s own brief is an admission that he has 
applied the test of contribution to the public welfare in de¬ 
termining whether the content of Esquire is public informa¬ 
tion, literature and art under the Fourth Condition. His 
views are summarized in the concluding sentence of his 



7 


analysis of the revocation order to the effect that: “The 
order performs the statutory function of determining 
whether Esquire complies with the ‘plain’ meaning of the 
Fourth Condition, and thus by the Congressional test con¬ 
tributes to the public welfare” (Appellee’s Brief p. 24). 

These words are an express recognition of the inevitable 
fact that the Postmaster himself has undertaken to say 
what publications are contributing to the public welfare. 
It is of no consequence that the Postmaster purports to have 
made his determination according to a Congressional test 
rather than his own. In either event it places the power in 
the Postmaster to determine what publications are for the 
public welfare or the public good. In either event the Post¬ 
master is unavoidably required to measure the content of 
publications by his personal standards and moral yard¬ 
stick. 


B. The Fourth Condition is Part of the Classification Pro¬ 
visions of the Postal Law which Never Contemplated an Evalu¬ 
ation of the Content and Merit of Written or Printed Matter. 

As we discussed in our Main Brief (pp. 14-31), the 
terminology of the Fourth Condition itself, its history and 
background, its consideration by Congressional Committees, 
its practical construction by the Post Office Department for 
65 years, and all the applicable decisions show that the 
Postmaster’s construction of the Fourth Condition is un¬ 
warranted. 

In addition, Postmaster’s construction involves the er¬ 
ror of using the postal classification procedure as a means 
of passing upon the content of a publication in relation to 
merit or lack of merit. Under the Postal Law, Congress 
divided mailable matter into four classes: letters and postal 
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cards in the first class, periodical publications in the second 
class, books and circulars in the third class, and miscella¬ 
neous material within certain weight, size and other limita¬ 
tions in the fourth class." In enacting these classification 
provisions, Congress was concerned, not with the content 
and merit of written or printed material, but only with a 
physical allocation of mailable matter to certain classes 
whereby varying rates of postage could be charged. Ad¬ 
vertising pamphlets, it is true, were excluded from the 
second class but that was purely a regulation of a business 
practice and did not involve a review of the content and 
merit of the material published. To the extent that Con¬ 
gress was concerned over the content of written or printed 
material other statutes were specifically enacted so as to 
provide that, for example, obscene material, 2 3 fraudulent 
material 4 and seditious literature 5 were non-mailable in any 
class. This clearly indicates that Congress never intended 
that the classification of mail should be used for the purpose 
of evaluating the content of the publication. 

The Postmaster automatically recognizes the validity of 
the foregoing when he states on page 7 of his Brief that 
“a thought expressed in the form of a letter must pay 48^ 
a pound for the use of the mails, the expression of the same 
thought in a book may be transmitted at 4^ a pound; while 
in a magazine it may cost as little as \ l />t a pound”. By 
this statement the Postmaster concedes that the classifi¬ 
cation of mail and the applicability of different rates of 
postage depend not on the content of the thought nor an 

2 20 Stat. 358 (39 U. S. C. 221). 

3 39 Stat. 1129 (18 U. S. C. 334). 

4 39 Stat. 1130 (18 U. S. C. 338). 

5 40 Stat. 230 (18 U. S. C. 344). 
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evaluation of its merit but solely on the format by which 
it is conveyed. 

C. The Postmaster’s Attempt to Find Some Warrant for 
his Construction in the History of the Act of 1879 Breaks 
Down Completely Upon Analysis. 

The best that the Postmaster can offer in support of his 
position are some general statements that Congress gave 
low postage to periodicals because it was satisfied that they 
improve public education and culture and further the public 
welfare. These statements do not establish in the slightest 
that Congress intended that the Fourth Condition should 
authorize the Postmaster to withhold second-class rates 
unless the publication meets his test of affirmative contribu¬ 
tion to the public welfare. There is no indication in any 
record, historical or otherwise, that the Fourth Condition 
contemplated such a test. The fallacy in the Postmaster’s 
use of such statements is that from a supportable premise 
(i.e. that Congress 150 years ago, long before the Fourth 
Condition was incorporated into the statute, inaugurated the 
practice of according low rates to newspapers and periodi¬ 
cals because it believed that it was in the interest of the 
public welfare to encourage their broad circulation), the 
Postmaster draws a completely unjustified conclusion 
(i.e., that the enactment of the Fourth Condition in 1879 
vested in him the power to make a determination of 
whether a particular publication affirmatively contributes to 
the public welfare). 

The words of the Fourth Condition clearly show that 
Congress had no intention of permitting any Postmaster to 
make an evaluation of the content of a periodical in admit¬ 
ting it to second-class entry. The language is comprehen¬ 
sive and includes all periodicals which are, in the commonly 
accepted sense, known and recognized as such. This con- 
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struction is not a novel one for the first time now urged by 
Esquire, as the Postmaster suggests (Appellee’s Brief, p. 
11), but rather the uniform, long accepted construction rec¬ 
ognized by all prior Postmasters, Postal Committees, Con¬ 
gress and the Courts. The Congressional Committee of 
1906 found that “there is practically no form of expression 
of the human mind that cannot be brought within the scope 
of ‘public information’, ‘literature, the sciences, art or some 
special industry’ ” and that these words of the Fourth Con¬ 
dition are “so broad as to include everything and exclude 
nothing”. 6 That has been the Post Office Department inter¬ 
pretation of those words for 65 years prior to the instant 
case and there has never been a decision which has limited 
their scope. The one attempt by a postmaster to limit the 
words was overruled by this Court in Payne v. National 
Railway Publishing Co., 20 App. D. C. 581 (1902). The 
Postmaster’s assertion that the Fourth Condition consists 
of “carefully worded limitations” 7 cannot therefore in any 
way be supported. 

The suggestion of the Postmaster that the decisions of 
Houghton v. Payne, 194 U. S. 88 (1904), Bates & Guild 
Co. v. Payne, 194 U. S. 106 (1904), and Smith v. Hitch¬ 
cock, 226 U. S. 53 (1912) give him some discretion in lim¬ 
iting the scope of the language of the Fourth Condition is 
completely without justification. Those cases did not hold, 
as the Postmaster erroneously infers on page 12 of his 
Brief, that the publications there in question were not within 
the scope of the Fourth Condition. On the contrary, in 

6 House Document No. 608, Postal Commission 1906-07, 
59th Congress, 2nd Session, “Report Regarding Second Class 
Mail Matter” (p. xxxvi). 

7 Appellee’s Brief, p. 11. 
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Houghton v. Payne, the Riverside Literature Series, in 
Bates & Guild Co. v. Payne, the Masters in Music, and in 
Smith v. Hitchcock, the Frank Merriwell Series, were ad¬ 
mittedly devoted to public information, literature or art 
within the Fourth Condition and, indeed, they complied 
with the other conditions of Section 14. The ruling of the 
Supreme Court was that they were not periodicals “in the 
ordinary meaning of the term” so as to come within Sec¬ 
tion 10 (see Houghton v. Payne, 194 U. S. 88, 96, supra). 
In other words they were not periodicals in the first instance 
so as to make applicable the Fourth or any other Condition 
of Section 14. 8 

The Postmaster’s consideration of the legislative his¬ 
tory of the Act of 1879 contains many inaccurate and mis¬ 
leading statements most of which seem to be due to the fact 
that he fails to realize that the primary object of that legis¬ 
lation was to exclude private advertising sheets from the , 
second class. ; 

s In Houghton v. Payne, 194 U. S. 88. supra, the Postmaster 
argued in his Brief: 

‘‘We confidently submit that an attentive reading of 
the statute will leave no doubt that what Congress con- ; 
stantly had in mind in the creating of this privileged class ' 
of publications was the universally recognized, commonly 
accepted, and perfectly well understood periodical of 
everyday speech.” (p. 34). 

* * * * 5jC * * 

# 

‘‘In establishing a rate for ‘newspapers and other 
periodical publications’ Congress was not seeking to dis¬ 
criminate between good literature and bad literature or to 
establish a censorship of the press with prizes for merit. 
The thing it had in mind was not the goodness or the 
badness of the information disseminated but the instru- ! 
mentalities by which that dissemination might be accom- : 
plished.” (p. 73). 
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(1) Reference is made to a letter of A. H. Bissell 
dated October 22, 1877 and the phrase allegedly con¬ 
tained therein, “evils growing out of the present stat- 
utes” 9 (Appellee’s Brief, p. 13), presumably on the 
theory that the evils mentioned were the same as the 
Postmaster believes to exist in the present case and that 
the Fourth Condition was passed to correct them. The 
fact of the matter is that the evils had to do with pub¬ 
lications which were merely private advertising sheets 
masquerading as periodicals to obtain second-class 
rates. As was pointed out by the editors of the publica¬ 
tion where Mr. Bissell’s letter appeared, his proposal to 
correct these evils was “to exclude only the ‘guerrilla’ 
sheets published essentially in private interests and 
having no subscription lists.” 10 It may also be noted 
that Mr. Bissell again referred to these advertising 
sheets in a letter dated November 17, 1877, and at the 
same time pointed out that periodicals devoted to enter¬ 
tainment were intended to receive low postage. Re¬ 
ferring to the advertising sheets, he said “They are not 
useful as vehicles of accurate thought, nor are they in¬ 
tended for the instruction or entertainment of the 
people. They are purely personal enterprises and should 
pay their way as nearly as possible through the mails.” 
(Report of the Postmaster-General, 1877, p. 248). 

(2) It is asserted that all of the proposed bills which 
were introduced over a period of two years prior to the 
passage of the Act of 1879 “used language designed to 

9 Actually, the phrase is taken not from Mr. Bissell’s letter 
but from a Post Office circular (see p. 517-8, Publishers’ Weekly, 
Vol. XII, November 3, 1877). 

^Publishers’ Weekly, Vol. XII, November 3, 1877, p. 516. 
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exclude certain kinds of publications from the lower 
rates” (Appellee’s Brief p. 13). We have examined 
what we believe to be all of the proposed bills and find 
that this statement is unwarranted. In the draft of bill 
originally formulated by the Post Office Department, 
the words of the Fourth Condition were apparently de¬ 
signed to limit the second-class to publications of cur¬ 
rent news. Our research discloses that such draft never 
even reached the stage of being printed by Congress and 
the Postmaster seems to have relied on Publishers’ 
Weekly, Vol. XII, p. 517 for its terms. In every draft 
of bill which was printed and considered by Congress 
the language of the Fourth Condition was, for practical 
purposes, identical with the present language of the 
statute. 11 

(3) The statement of Representative Money (Ap¬ 
pellee’s Brief, p. 14) is apparently offered to show that 
periodicals have been granted low postage because they 
promote the best interests of the people. As we have 
said, this proposition begs the question as to whether 
Congress enacted the Fourth Condition for the pur¬ 
pose of delegating to the Postmaster the power to de¬ 
termine which publications are for the public good. 
Indeed, the quotation does not support the inference 
(which the Postmaster undoubtedly seeks to have 
drawn) that only periodicals which are educational and 

n See H. R. 1546, 45th Cong. 1st Sess., November 22, 1877; 
S. 539, 45th Cong. 2nd Sess., January 17, 1878: H. R. 3628, 
45th Cong. 2nd Sess., March 4, 1878: H. R. 3850, 45th Cong. 
2nd Sess., March 16, 1878: H. R. 5488, 45th Cong. 3rd Sess., 
December 12, 1878: H. R. 5735, 45th Cong. 3rd Sess., January 
7, 1879; and H. R. 6143, 45th Cong. 3rd Sess., January 24, 1879. 
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which accord with his ideas of virtue qualify for low 
postage. In making the quoted statement, Representa¬ 
tive Money was objecting to the allowance of second- 
class rates to private advertising sheets as is clear from 
the sentence immediately preceding the words which are 
set forth in the Postmaster’s Brief: “It [the proposed 
bill] does keep from the mails a vast bulk of matter 
which would go at the privileged rate, and which is made 
up simply of advertising concerns not intended for 
public education.” 12 Representative Money fully realized 
that many publications w r hich were receiving and which 
would continue to receive low postage doubtless were 
not of a character as would receive the approbation of 
the present incumbent. As we pointed out in our Main 
Brief (p. 20), he referred (on the very same page of 
the Congressional Record from which the Postmaster 
quotes) to the daily newspapers, with their “load of 
gossip and scandal and every-day topics that are floating 
through the press” as being entitled without question to 
the lowest second-class rate. 

(4) The quotation of Speaker Cannon on page 14 
of the Postmaster’s brief presumably is employed to 
suggest that Congress intended second-class rates to 
apply only to the best classes of literature. This state¬ 
ment of Speaker Cannon was made several years after 
the Act of 1879 was passed, at a time when an amend¬ 
ment was proposed to exclude from the second class 
complete books which were bound in paper covers and 
issued periodically and, up to that time, considered to 


12 Cong. Rec. Feb. 28, 1879, p. 2135. 




15 


be periodicals. 13 In the quotation in question, Speaker 
Cannon was referring to the situation which had ex¬ 
isted prior to the Act of 1879 when periodicals which \ 
were issued at infrequent intervals were required to 
pay, within the second-class, .a somewhat higher rate 
than those which were issued more frequently (see our I 
Main Brief, pp. 19-20). It was argued on the earlier | 
occasion to which Speaker Cannon referred that the 
periodicals of less frequent issuance were ordinarily of 
the more classical and cultural type and that such pub¬ 
lications should be accorded at least as favorable treat¬ 
ment as those of the more ordinary class. 14 As a result, 
the Act of 1879 accorded the same low rates to both ! 
types of periodicals. An understanding of the back¬ 
ground of Speaker Cannon’s remarks shows how in¬ 
applicable they are to the proposition which the Post- j 
master asserts they support. 

(5) The Postmaster attributes to the Postal Com¬ 
mission of 1911 the recommendation of amendments to ! 
the Act of 1879 because “an enormous mass of periodi-; 
cals many of which are of little utility for the cause ofj 
popular education” was traveling through the mails at! 
reduced rates (Appellee’s Brief, pp. 15-16). The Post¬ 
master neglects to state that in using the phrase just 
quoted the Postal Commission fully realized that the i 
Post Office Department did not have and could not be 

13 The quotation set forth in the Postmaster's brief was appar- : 
ently taken from the dissenting opinion in Houghton v. Payne, 
194 U. S. 88, 101, supra, and does not accurately follow the 
original which appears in Cong. Rec. Vol. XIX, February 2, ; 
1888, p. 912. 

14 See remarks of Representative Money, Cong. Rec. Vol. : 
VIII, February 28, 1879, p. 2135 v 


i 
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given the power to pass upon the content of periodicals 
from a literary or educational standpoint. This is ap¬ 
parent from the full text surrounding the quoted phrase 
which reads: 

“The low rate has helped to stimulate an enor¬ 
mous mass of periodicals, many of which are of 
little utility for the cause of popular education. 
Others are of excellent quality, but the experience 
of the Post Office has shown the impossibility of 
making a satisfactory test based upon literary or 
educational values. To attempt to do so would be to 
set up a censorship of the press. Of necessity the 
words of the statute—‘devoted to literature, the 
sciences, arts, or some special industry’—must have 
a broad interpretation.” 13 

And the fact remains that despite all recommendations, 
no amendment of the Act of 1879 has been made. 

The Postmaster’s abortive efforts to obtain support for 
his construction of the Fourth Condition are highlighted 
by the fact that he does not challenge one iota of the dis¬ 
cussion in our Main Brief (pp. 22-28) that in 65 years 
of administrative practice under the Fourth Condition no 
one has even advanced the construction which he now urges. 
The conclusion is irresistible that such construction cannot 
be sustained. 


15 House Document No. 559, Postal Commission 1911-12, 
62nd Cong. 2nd Sess., “Report of Commission on Second-Class 
Matter”, p. 142. 
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POINT II 

IF THE POSTMASTER’S INTERPRETATION OF THE 
STATUTE IS ADOPTED, IT IS UNCONSTITUTIONAL. 

A. The Constitutional Question of Freedom of the Press 
is Presented no Matter Whether the Postmaster’s Determina¬ 
tion is Based on a Congressional Test or his own Personal 
Standards. 

The Postmaster apparently seeks to avoid the consti¬ 
tutional question by contending that the applied test of 
affirmative contribution to the public welfare was that of 
Congress and not his own (Appellee’s Brief, pp. 21-24, 
30). 

The constitutional question cannot be so easily put 
aside. So far as freedom of the press is concerned, it 
makes no difference whether Congress attempted to grant 
the Postmaster the power to dispense second-class rates 
on the basis of contribution to the public welfare or whether 
the Postmaster usurped that power. Our contention on the 
constitutional question assumes, arguendo, that Congress 
attempted to delegate to the Postmaster the power to de¬ 
termine what publications make a contribution to the public 
welfare. 

B. The Revocation Order Unconstitutionally Restrains the 
Publication and Sale of Esquire. 

In the Postmaster’s brief it is admitted that the consti¬ 
tutional guarantee of freedom of the press would be in¬ 
volved if the revocation order constituted “a prohibition 
against the publication, the distribution, or the sale of 
Esquire or any of its contents to the reading public”; or if 
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“the order completely barred Esquire from the mails” 
(Appellee’s Brief pp. 6-7). 

Having made such an admission, the Postmaster denies 
that his revocation order does either of these things and 
makes the astounding statement that it “permits Esquire 
to be published, sold, and distributed at appellant’s will, as 
heretofore” (Appellee’s Brief p. 7). The Postmaster pre¬ 
sumably regards as of minor consequence the undisputed 
fact that the revocation order would require Esquire to pay 
an additional $500,000 per year to distribute its magazine 
through the mails “(R. 1972), overlooks his concession 
that the mails are “probably the most important means of 
transportation of periodicals” (Appellee’s Brief p. 7), and 
disregards his stipulation that the revocation order will 
cause irreparable damage (R. 1892). 

We find it difficult to believe that the Postmaster is sin¬ 
cere in his assertions that his revocation order does not 
prohibit the publication and distribution of Esquire, or that 
it does not, for practical purposes, bar Esquire from the 
mails. As to these assertions, we repeat the words of Mr. 
Justice Holmes, dissenting in Milwaukee Publishing Co. v. 
Burleson , 255 U. S. 407, 437 (1921): “To refuse the 
second-class rate to a newspaper is to make its circulation 
impossible.” Mr. Justice Brandeis, dissenting in the same 
case, stated: “It is argued that although a newspaper is 
barred from the second-class mail, liberty of circulation is 
not denied; because the first and third-class mail and also 
other means of transportation are left open to a publisher. 
Constitutional rights should not be frittered away by argu¬ 
ments so technical and unsubstantial.” (p. 431 of 255 U. S.). 
The plain fact is that the Postmaster having stipulated irrep¬ 
arable damage cannot now assert on the present record that 



19 


the monthly periodical Esquire could continue to exist in 
the face of the added annual impost of $500,000 which his 
order entails. 

But we do not have to establish that the revocation 
order would effectively terminate the existence of Esquire 
or completely bar it from the mails; for the Supreme Court 
has repeatedly applied the protection of the constitutional 
guarantee to burdens on freedom of expression of any kind 
and any degree. The Court has not limited that protection 
to cases where the very existence of the publisher is threat- I 
ened. Financial burdens of less serious character and, in- | 
deed, statutes which imposed little burden, financial or j 
otherwise, have been stricken down when they involved 
a restraint on freedom of expression. Grosjean v. Ameri- j 
can Press Co., 297 U. S. 233 (1936); Lovell v. Griffin, | 
303 U. S. 444 (1938); Hague v. C. I. O., 307 U. S. 496 j 
(1939) ; Martin v. Struthers, 319 U. S. 141 (1943) ; Jami¬ 
son v. Texas, 318 U. S. 413 (1943) ; and Largent v. Texas, 
318 U. S. 418 (1943). 

Since the preparation and filing of our Main Brief the 
Supreme Court has handed down its decision in Thomas v. 
Collins, 65 S. Ct. 315 (1945). In that case a statute of 
Texas required a union organizer to obtain a card from 
the Secretary of State before soliciting any members for 
his organization. Application for the card merely called i 
for the organizer’s name, union affiliations and credentials. ; 
It was held that this statute was an unconstitutional re- ! 
straint upon freedom of speech when applied to an organ- ; 
izer who had come into the State to address a union meeting 
and generally to solicit members. In the majority opinion 
of Mr. Justice Rutledge it is stated (p. 328) : 
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“The restraint is not small when it is considered 
what was restrained. The right is a national right, 
federally guaranteed. There is some modicum of 
freedom of thought, speech and assembly which all 
citizens of the Republic may exercise throughout its 
length and breadth, which no State, nor all together, 
nor the Nation itself, can prohibit, restrain or im¬ 
pede. If the restraint were smaller than it is, it is 
from petty tyrannies that large ones take root and 
grow. This fact can be no more plain than when 
they are imposed on the most basic rights of all. 
Seedlings planted in that soil grow great and, grow¬ 
ing, break down the foundations of liberty.” 


Pertinent to the Postmaster’s expressed concern for the 
public welfare in the instant case are the words of the con¬ 
curring opinion of Mr. Justice Jackson (pp. 329-330) : 

“The very purpose of the First Amendment is to 
foreclose public authority from assuming a guardi¬ 
anship of the public mind through regulating the 
press, speech, and religion. In this field every per¬ 
son must be his own watchman for truth, because 
the forefathers did not trust any government to 
separate the true from the false for us. West Vir¬ 
ginia State Board of Education v. Barnette, 319 
U. S. 624, 63 S. Ct. 1178, 87 L. Ed. 1628. Nor 
would I. Very many are the interests which the 
state may protect against the practice of an occupa¬ 
tion, very few are those it may assume to protect 
against the practice of propagandizing by speech or 
press. These are thereby left great range of freedom. 

“This liberty was not protected because the fore¬ 
fathers expected its use would always be agreeable 
to those in authority or that its exercise always 
would be wise, temperate, or useful to society. As I 
read their intentions, this liberty was protected be- 
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cause they knew of no other way by which free men 
could conduct representative democracy.” 

These most recent words of the Supreme Court demon¬ 
strate beyond doubt that any restraint upon freedom of 
speech or press, large or small, piust be regarded as viola¬ 
tive of the constitutional guarantee. In the present case, 
an a fortiori situation is presented since the burden of re¬ 
straint is great, involving as it admittedly does irreparable 
injury to Esquire. 

C. The Revocation Order Prescribes the Type of Material 
Esquire May Publish. 

The Postmaster also admits that a constitutional ques¬ 
tion would be presented if the revocation order prescribed 
the type of material Esquire may publish but contends that 
it does not have this result (Appellee’s Brief, pp. 6-7). This 
latter contention likewise fails to meet the realities of the 
case. His order and, in fact, the entire proceeding is 
predicated on the theory that he can restrain Esquire from 
publishing material which is admittedly lawful and mail- 
able (R. 1892) but of which he does not approve. The 
basic premise of the Postmaster is that certain content of 
Esquire is not within the terms of the Fourth Condition be¬ 
cause it does not contribute to the public welfare. The re¬ 
sult of his order necessarily prescribes that Esquire must 
publish only such material as meets this test. 

D. The Postmaster Cannot Avoid the Constitutional Ques¬ 
tion by Contending that his Revocation Order is Merely a 
Classification Regulation. 

The Postmaster attempts to justify the revocation order 
on the basis that his determination was merely a matter of 
classification and therefore not within any constitutional 
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protection, citing Milwaukee Publishing Co. v. Burleson, 
255 U. S. 407, supra and Lewis Publishing Co. v. Morgan, 
229 U. S. 288. 

Neither of the cited cases nor any other that we know 
of assists the Postmaster. The sole question in Milwaukee 
Publishing Co. v. Burleson, 255 U. S. 407, supra, was 
whether a newspaper containing seditious material (and 
therefore non-mailable in any class) could be excluded from 
the second class. The majority of the Court placed their 
decision on the narrow ground that since Congress declared 
seditious material to be non-mailable in any class, the Post¬ 
master was justified in preventing such material from being 
mailed in the second class. Whether that decision is in 
accord with the present views of the Supreme Court is not 
presented in the instant case, since in any event it has no 
application because it is conceded that Esquire is mailable 
(R. 1891-3). 

Lewis Publishing Co. v. Morgan, 229 U. S. 288, supra, 
supports the contention of Esquire rather than of the Post¬ 
master. In that case the Court upheld a statute which re¬ 
quired publishers to file certain information as to the owner¬ 
ship of their publications. The Court expressly stated 
that it was “concerned not with any general regulation 
of what should be published” but merely with a reasonable 
regulation incidental to the classification procedure (p. 316 
of 229 U. S.). The Court thus clearly pointed out that an 
^valuation of the content of a publication would not be 
justified under any guise or pretext that it was a classifica¬ 
tion regulation. 

The same point was made in Thomas v. Collins, 65 S. 
Ct. 315, supra, where the Court distinguished between a 
reasonable regulation within the police power and one which 
transgresses into the field of speech. In the majority opin¬ 
ion of Mr. Justice Rutledge it is stated (p. 327) : 
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“Once the speaker goes further, however, and 
engages in conduct which amounts to more than the 
right of free discussion comprehends, as when he 
undertakes the collection of funds or securing sub¬ 
scriptions, he enters a realm where a reasonable 
registration or identification requirement may be 
imposed. In that context such solicitation would be 
quite different from the solicitation involved here. 
It would be free speech plus conduct akin to the 
activities which were present, and which it was said 
the State might regulate, in Schneider v. State, 
supra, and Cantwell v. Connecticut, supra. That 
however must be done, and the restriction applied, 
in such a manner as not to intrude upon the rights 
of free speech and free assembly. In this case the 
separation was not maintained. * * *” 

And in a concurring opinion, Mr. Justice Jackson stated 
(p. 329) : 

“The modern state owes and attempts to perform 
a duty to protect the public Jrom those who seek 
for one purpose or another to obtain its money. 
When one does so through the practice of a calling, 
the state may have an interest in shielding the public 
against the untrustworthy, the incompetent, or the 
irresponsible, or against unauthorized representa¬ 
tion of agency. A usual method of performing this 
function is through a licensing system. 

“But it cannot be the duty, because it is not the 
right, of the state to protect the public against false 
doctrine. The very purpose of the First Amend¬ 
ment is to foreclose public authority from assuming 
a guardianship of the public mind through regulat¬ 
ing the press, speech, and religion. In this field 
every person must be his own watchman for truth, 
because the forefathers did not trust any govern- 
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ment to separate the true from the false for us. 
West Virginia State Board of Education v. Barn¬ 
ette, 319 U. S. 624, 63 S. Ct. 1178, 87 L. Ed. 1628. 
Nor would I. Very many are the interests which 
the state may protect against the practice of an 
occupation, very few are those it may assume to pro¬ 
tect against the practice of propagandizing by 
speech or press. These are thereby left great range 
of freedom.” 

The foregoing highlights the impropriety of what the 
Postmaster is attempting here. The instant case does not 
involve a regulation of a business practice as it might if 
Esquire were refused second-class rates because it was 
merely an advertising sheet. 16 It involves the assertion of 
power by the Postmaster to pass upon the content and merit 
of periodical publications. Neither the Postmaster nor a 
“State, nor all together, nor the Nation itself” 17 has that 
power. 


POINT in 

THERE IS NO EVIDENCE TO SUPPORT THE REVOCA¬ 
TION ORDER EVEN ON THE POSTMASTER’S OWN CON¬ 
STRUCTION OF THE STATUTE. 

Assuming the Postmaster's construction of the Fourth 
Condition that a periodical to enjoy second-class rates must 
be primarily and predominantly given over to public in¬ 
formation, literature and art of a character which contrib¬ 
utes to the public welfare, there is no evidence to support 


lc Cf. Valentine v. Chrestensen, 316 U. S. 52 (1942). 
17 Thomas v. Collins, 65 S. Ct. 315, supra, at p. 328. 



his conclusion that Esquire fails to meet even these require¬ 
ments. 

If a quantitative test of predominance is applied, it is 
obvious that there is no evidence to support the revocation 
order since at most only about 2% of the material con¬ 
tained in the 11 issues was seriously questioned. In an j 
attempt to avoid this result, the Postmaster relies on a quali¬ 
tative test. Even on the basis of this test, there is no evi¬ 
dence to show that the magazine as a whole is predomi¬ 
nantly given over to matter which, because of its allegedly j 
questionable moral quality, is not public information, 
literature or art. 

The Postmaster relies on excerpts from the testimony 
of Mr. Gingrich, the editor of Esquire, but he has taken 
this testimony out of its context and distorted its meaning. 
Gingrich actually testified on the development of Esquire 
from its original phase in 1933 (R. 1282-5) and did so for 
the stated purpose of showing the magazine’s evolution to 
the balanced editorial formula reflected in the 11 issues for 
1943 under consideration in this case (R. 1160). That por- j 
tion of his testimony has been misused by the Postmaster to ; 
characterize the 1943 issues instead of the 1933 and i934 
issues with which it was expressly concerned. Similarly j 
the Postmaster emphasizes a statement by Gingrich about i 
cartoons featuring sex. A similar out-of-context reference i 
to this statement was made by the District Court (1971). 

In its context, the statement reads: “In their proper pro- I 
portion in the context, the magazine as a whole, yes, we ! 
have cartoons that do feature sex” (R. 1285). We do not 
have to labor the point that sex is hardly a disqualifying 
feature of public information, literature or art. The bal¬ 
ance of the Gingrich testimony which the Postmaster cites i 
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relates to his characterization, not of Esquire, as the Post¬ 
master attempts to infer, nor even to imitators of Esquire, 
as the Postmaster also infers, but to other magazines which 
Gingrich characterized as “imitators of one phase” of 
Esquire (R. 1285). 

The other testimony mentioned in the Postmaster’s brief 
is that of four of the Post Office witnesses. This likewise 
fails to constitute evidence to support the revocation order: 

(1) Peter Marshall, whose “impression” of the maga¬ 
zine is relied upon, frankly conceded that his examination 
of the issues of the magazine “was rather cursory” and 
that he hadn’t read all of any article (R. 1584). This wit¬ 
ness deplored “the trend of modern times as detrimental 
to the morals of our nation” (R. 1585) and stated “that 
womanhood had definitely been lowered by the achievement 
of equality with men” (R. 1586); 

(2) Solomon Metz, despite the fact that he hadn’t 
read all of the articles or even a single article in its 
entirety (R. 1599, 1624), was ready to accuse Esquire of 
‘preparing the ground for the downfall of our democratic 
system” (R. 1595). He admitted that he was willing “to 
pass judgment on a magazine without reading anything in 
it and looking only at the pictures” (R. 1624); 

(3) John W. Rustin admitted that he had not read 
any of the issues in their entirety (R. 1677) and testified 
merely that some of the pictures were not information of a 
public character in the sense that he would not want them 
available to his 15-year old daughter (R. 1659); and 

(4) Thomas Verner Moore testified, not that the con¬ 
tent of the magazine was not information of a public char- 
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acter, but that in his opinion it was not “proper for dis¬ 
semination throughout the nation” (R. 1724). The testi¬ 
mony of this witness is a good example of the meaningless 
character of the evidence which is relied upon by the Post¬ 
master. He admitted that he had not read Esquire “all the 
way through” (R. 1732); that he had not even read all of 
any one issue (R. 1755). He finally testified: 

“Q. Well, your purpose was to see if you couldn’t 
find anything obscene, wasn’t it? 

“A. Naturally yes, that is what I was to testify on. 
I was not testifying on the literary value of the 
other articles” (R. 1727). 

This witness never heard of such authors as Sholem Asch, 
Theodore Dreiser, John Dos Passos, John Steinbeck, 
Ernest Hemingway, Maurice Maeterlinck, Maxim Gorky 
and other well-known Esquire authors (R. 1726). He 
spent a total of two or three hours examining the material 
on the basis of'which he read a prepared statement on the 
English obscenity law, long since discredited here, and dis¬ 
cussed some of the material complained of (R. 1717-1723). 

The Postmaster apparently does not rely on the testi¬ 
mony of the other Post Office witnesses who testified at 
the hearings but these witnesses likewise gave no evidence 
which can support the revocation order: 

(1) Mrs. Harvey W. Wiley, 'whose testimony revealed 
that she had not read a single article or story in its entirety 
in any one of the 11 issues (R. 1694) and that her study 
of the magazine was limited to glancing at 6 issues for a 
total of 12 minutes (R. 1696); 

(2) Edwin Holt Hughes, who admitted that he had not 
read the issues in their entirety and that he spent about 15 
minutes looking at the issues (R. 1709) ; 
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(3) John Keating Cartwright, who admitted that he 
had not read any of the articles in their entirety (R. 1559) 
and had spent about 60 minutes on the 11 issues (R. 1558) ; 

(4) Chester W. Holmes, who testified that he had not 
read all of the articles (R. 1650) but that his examination 
was merely to “thumb through casually” (R. 1641) ; and 

(5) Benjamin Karpman, who admitted that he had not 
read any of the issues in their entirety but had just glanced 
through them (R. 1548). He testified “I would not com¬ 
mit myself as to the issues as a whole. It may be that 99% 
is perfect. Again, 50% may be good and 50% bad, and 
then the position might be reversed” (R. 1549). 

The foregoing shows that not one of the witnesses who 
testified for the Post Office as to one or more of the 86 
pages complained of had read a single issue of Esquire in 
its entirety and only a few of them had even read all of the 
items asserted to be objectionable. Obviously, there can be 
no evidence to the effect that the primary or predominant 
content of Esquire is not public information, art or litera¬ 
ture from the Post Office witnesses, none of whom had read 
even a substantial part of the content of a single issue. 

Moreover, the Postmaster’s own Hearing Board found 
no evidence of any non-compliance with the Fourth Condi¬ 
tion—not even the single dissenting member. The conclu¬ 
sion is inescapable that the Postmaster has strained not only 
in his construction of the statute but also in his construction 
of the evidence and that the revocation order is completely 
unsupported by evidence under any construction of the 
statute. 
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CONCLUSION 

THE JUDGMENT BELOW SHOULD BE REVERSED AND 
THE INJUNCTION GRANTED AS PRAYED FOR IN THE 
COMPLAINT. 

Respectfully submitted, 

Hugh Lynch, Jr., 

Attorney for Appellant , 

616-621 Transportation Building, 
Washington, D. C. 


Bruce Bromley, 
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BRIEF OF THE AUTHORS’ LEAGUE OF 
AMERICA, INC., AMICUS CURIAE 

! 

The Authors’ League of America, Inc. respectfully 
files this brief amicus curiae by leave of the Court pur¬ 
suant to an order made by it on January 16, 1945. The 
Authors’ League, organized in 1912, now encompasses 
in its membership most of the professional writers in 
America and a large number of non-professionals. It is 
divided into Guilds: the Authors’ Guild of approximately 
1700 members; the Dramatists’ Guild of 2500 playwrights; 
and the Radio Writers’ Guild. The Authors’ League repre¬ 
sents a total membership, exclusive of the screen writers, of 
approximately 5500 writers. Among its officers and mem¬ 
bers are such outstanding writers as Philip Barry, Marc 
Connelly, Russel Crouse, Owen Davis, Otto Harburg, Lil¬ 
lian Heilman, George S. Kaufman, Howard Lindsay, Elliot 

i 

Nugent, Eugene O’Neill, Henry F. Pringle, Irving Berlin, 
Moss Hart, John Vandercook, Elmer Davis, Silas Bent, 
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Carl Carmer, Fannie Hurst, Elmer Rice, Robert Sherwood, 
Lyman Beecher Stowe, Arch Oboler, Norman Corwin, 
William L. Shirer, Booth Tarkington, Arthur C. Train, 
Rex Stout, Edna Ferber, John Van Druten, Kenneth 
Roberts. 

The League is deeply concerned in the proceedings taken 
by the Postmaster General inasmuch as his determination 
and construction of the second-class mail statute, if sus¬ 
tained, establishes him as the censor whom authors must 
satisfy in their writings intended for periodical publication. 
It is not the fortunes specifically of Esquire Magazine which 
interest the League nor whether this or any other maga¬ 
zine is “mailable” within the terms of the various statutes 
specifically excluding various types of objectionable matter 
from the mails, but the larger issue of the right of control 
over publications by the sole censorship of an appointed 
public official. This is intolerable in the American scene. 

The authors of America must not be condemned to 
such restraint as is made possible by the ruling below. To 
hold that a writer must mention nothing that might be 
noxious to the Postmaster General is to condemn him to 
falseness. Not so is literature developed. All writers have 
an interest in the freedom of circulation through the mails 
of periodicals at the only practicable rate, since whether one 
writes in the form of drama, narrative or otherwise, there 
is a potentiality of periodical publication in serial or other 
form. The works of many of our foremost writers appear 
as much in periodical publications as in book or dramatic 
form. Mr. Booth Tarkington’s “Penrod” stories, as an ex¬ 
ample, in practically each instance first appeared in periodi¬ 
cal form. This is true of a large part of the writings of 
Mr. Arthur C. Train; and indeed, in the very periodical 
here in question, we have set forth under our discussion on 
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Point I a list of outstanding contributors to respective 
issues of the magazine. 

The Authors' League of America has ever been alert to 
intervene when censorship of literary material seemed indi¬ 
cated by administrative or legislative action. We are aware 
of no prior activity quite so portentous of evil as the effort 
in this case through Federal action to control the writings 
which the American public may read. 

It was recently said: 

“The newspapers, magazines and other journals of 
the country, it is safe to say, have shed and con¬ 
tinue to shed, more light on the public and business 
affairs of the nation than any other instrumentality 
of publicity; and since informed public opinion is the 
most potent of all restraints upon misgovemment, 
the suppression or abridgement of the publicity 
afforded by a free press cannot be regarded other¬ 
wise than with grave concern." Grosjean v. Amer¬ 
ican Press Co., 297 U. S. 233, 250. 

The position taken by the Postmaster General and 
judicially sanctioned by the court below endangers the free¬ 
dom of the press; this, as was indicated in the Gr os jean 
case above quoted, cannot be regarded otherwise than with 
grave concern. 

In September 1943 the magazine Esquire was by writ¬ 
ten notice required to show cause why its mailing privileges 
should not be revoked upon the ground that nine (later 
amended to eleven) cited issues contained certain specified 
matter of an obscene, lewd, and lascivious character and 
“other matter of a similar or related nature"; and because 
of the inclusion of such obscene matter, the magazine had 
not fulfilled the qualifications for second-class mailing priv¬ 
ileges since it was an unmailable publication. The proceed- 
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ings were instituted, therefore, solely on the issue of 
obscenity. 

Section 232 of the Postal Service Law [39 U. S. C.] 
provides that when a publication has once been accorded 
second-class mailing privileges, such shall not be revoked 
until a hearing has been granted to the parties. Esquire 
was granted a hearing not only on the charge of obscenity 
but also on a further charge, asserted for the first time 
in the course of the hearing, that even if not obscene, the 
magazine did not comply with the conditions of the second- 
class mailing statute. It would seem reasonable to infer 
that since upon such hearing the accused periodical was 
acquitted on both counts, the second-class privilege would 
not be withdrawn. But no. The hearings terminated in a 
report and recommendation in which the majority of the 
Board held that the charges made were not supported in 
fact or in law and that the periodical was not obscene, fully 
complied with all conditions of the statute and was there¬ 
fore entitled to retain its privileges. 

Notwithstanding the report of the majority of his own 
Board which had heard the testimony of some forty-eight 
witnesses and examined over two hundred exhibits during 
a 17-day trial, the Postmaster General chose to hold, upon 
a completely novel theory and on his own administrative 
fiat that the magazine is not entitled to second-class priv¬ 
ileges. 

An analysis of the Postmaster General’s order of 
December 30, 1943, indicates an absurd and inconsistent 
position. If a piece of mail is “non-mailable” within the lan¬ 
guage of the statute because of obscenity, it may not be 
carried or delivered at all by the Post Office. In his order, 
the Postmaster General stated that certain writings and 
pictures contained in the issues of Esquire, though 
admittedly not obscene, were nevertheless, in his opin- 
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ion, vulgar and risque, and that, therefore, all future 
issues are not to be permitted second-class mailing priv¬ 
ileges (5587-5593).* In short, some of the material, it 
is said, is improper at second-class rates; at higher rates 

it is unobjectionable. When such writings and pictures, 

* 

said the order, become a systematic feature, they cannot be 
said to make any positive “contribution to the public good 
and the public welfare” so that they should not be entitled 
to the cheaper rate of postage. This would appear, there¬ 
fore, to be not a question of morals but of money. 

The Postmaster General's theory is that periodicals 
enjoying second-class privileges must establish themselves 
not only as strictly within the provisions of the statute 
granting such privileges but also within what he deems to 
have been the underlying though unexpressed purpose of 
Congress when it passed the statute in 1879. 

The statutory provision called in question here is the 
Fourth condition appearing in section 226 of the Postal 
Service Law [39 U. S. C.], which is as follows: 

“It must be originated and published for the dis¬ 
semination of information of a public character, or 
devoted to literature, the sciences, arts, or some spe¬ 
cial industry and having a legitimate list of sub¬ 
scribers.” 

It will be remembered that the proceeding began with a 
citation charging the periodical with non-mailability under 
the obscenity statute [35 Stat. 1129] and not entitled to 
second-class privileges in that the issues contained non¬ 
mailable obscene matter. The hearing having gone against 
the Postmaster General, he changed his theory: 

♦References in parentheses contained herein are. unless other¬ 
wise indicated to folios of the printed transcript. 



6 


“A publication to enjo> these unique mailing privi¬ 
leges and special preferences is bound to do more 
than refrain from disseminating material which is 
obscene or bordering on the obscene. It is under a 
positive duty to contribute to the public good and 
the public welfare.” (5588). 

The Postmaster General rules therefore that because of the 
presence of material which he deems vulgar and risque, 
(but not too much so) the magazine does not establish 
itself as one “originated and published for the dissemina¬ 
tion of information of a public character or devoted to 
literature,” etc. The proceedings terminated therefore, not 
as they commenced with a charge of non-mailability on the 
ground of obscenity, but with a request for additional 
postage (if the magazine wishes to continue in business) 
because of the (to him) distasteful items appearing in the 
publication. 

The vice of this proceeding from the standpoint of the 
Authors’ League is that a single individual, a Postmaster 
General, endowed by his creator with no supernatural tal¬ 
ents, undertakes to pass judgment on the literary and 
artistic value of matter appearing in the public press. No 
testimony in the record supports his determination since 
(1) that issue of “contribution to public good” was not 
introduced into the case until after the hearing board had 
found in favor of the magazine, and (2) not a single one 
of the government witnesses had completely read a single 
issue of the magazine and in most part they had read but 
a few pages or in some instances only looked at a few pic¬ 
tures, which they testified were objectionable. Out of 
almost 2000 pages of material, but 90 items appearing on 
86 pages were even complained of. Of these 90 items, 60 
were approved as unobjectionable by one or more of the 
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government witnesses. Of the 38 witnesses called by the 
publisher not one condemned any of the items as obscene 
or seriously objectionable although some witnesses frankly 
questioned the good taste of one or two items. 

THE OPINION BELOW 

There seems to have been here given a judicial sanction 
to the power of censorship assumed by the Postmaster 
General. 

Thus it was said: 

“May the Postmaster General, therefore, have not 
been warranted in his conclusion that the literature 
referred to was literature of desirable type of an 
educational value?” (p. 1969). 

and again: 

“A cannibal of the South Seas has no conscientious 
scruples about catching, beheading and barbecuing, 
as it were, the child of his neighbor. There may be 
many contributing causes to the delinquency of 
youth, but may not the Postmaster General have 
reasonably had in mind that of literature as one? 
And did not the authors of the measure enacted by 
Congress have in mind good literature?” (p. 1969). 

The Postmaster General now has the court’s approval 
of his free exercise of determination as to whether in his 
sole opinion periodicals submitted to him contain “litera¬ 
ture of desirable type of an educational value” and “good 
literature”. 

The Court quoted from the order of the Postmaster 
General (p. 1964 Joint Appendix—Vol. 4) a statement to 
the effect that since the proceeding involves the use of second 
class mailing privileges, there is not involved the question 
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of non-mailability as first, third or fourth class mail matter, 
nor the right of freedom of speech or of freedom of the 
press. 

The constitutional objection to the action taken cannot 
be disposed of thus cavalierly as will be more fully dis¬ 
cussed herein. The retention of the privileges under some 
other classification does not save the action from condem- 
I nation, if the appellant is entitled to second class privileges. 

; Lovell v. City of Griffin, Ga., 303 U. S. 444. 

Said Judge Davidson: 

‘‘There is a very decided difference between group¬ 
ing and classification and that of censoring” 
(p. 1973). 

If so, what is it? Realistically, what is the distinction? If 
the Postmaster, as censor, disapproves, he classifies a peri¬ 
odical out of existence. Is he any the less a censor for the 
circuitousness of his process? 

McGuffy’s Readers of the 1870’s are suggested as the 
standard intended by Congress for the guidance of the 
Postmaster General. The Readers, it will be noted, were 
not assigned to the cheaper rates of the second class, but 
the higher rates of the third. There is nothing in the 
record or in history which establishes that Congress in¬ 
tended the second class rates to apply only to periodical 
publications which extol the homely virtues. 

The court below, it seems to us, has failed entirely to 
give proper consideration to the outstanding fact that the 
action here taken by the Postmaster General is in the nature 
of his personal amendment of the statute in circumstances 
where the Congress has, as a matter of record, refused to 
change it, and to give due thought to the constitutional 
invasion of the rights of the appellant. 
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POINT I 

IF THE POSTMASTER GENERAL’S ORDER OF DE¬ 
CEMBER 30, 1943 IS SUSTAINED, HE BECOMES ESTAB¬ 
LISHED AS A CENSOR WITH “VAGUE AND ABSOLUTE 
AUTHORITY”* OVER THE MORAL AND LITERARY VALUE 
OF NEWSPAPERS AND PERIODICALS. 

The Postmaster General’s proposed procedure is to dis¬ 
tinguish between good literature (that which he deems to 
be for the public welfare) and bad literature (that which 
in his opinion fails to contribute to the public good); and 
to admit only the “better” at the lower rate. It is estab¬ 
lished by high and distinguished authority that this cannot 
be done. Indeed the office of the Attorney General of the 
United States has expressly condemned any such practice. 

The Attorney General, acting as counsel for the Post¬ 
master in the case of Houghton v. Payne , 194 U. S. 88, 
stated in his brief to the Supreme Court: 

“In establishing the rate for ‘newspapers and 
other periodical publications’ Congress was not seek¬ 
ing to discriminate betzveen good literature and bad 
literature or to establish a censorship of the press 
zvith prizes for merit. The thing it had in mind was 
not the goodness or badness of the information dis¬ 
seminated but the instrumentalities by which that 
dissemination might be accomplished. It was not 
thinking of the accumulated stores of ‘sound or pure 
literature’ in the vast libraries of the world, but it 
was thinking of how the mind of an enquiring and 
progressive people might be kept abreast of the times 
in all departments of human thought and activity. 
Congress did not stand hesitating between a good 
and a bad newspaper.” [Italics supplied]. 

*This expression is taken from the opinion of Mr. Justice 
Brandeis in U. S. ex rel Milwaukee Social Democratic Publishing 
Co. v. Burleson, 255 U. S. 407. 
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The Congressional Commission appointed in 1911, 
known as the Hughes Commission, filed its report on 
Feb. 2, 1912 with Congress. Mr. Justice Hughes, then 
an Associate Justice of the United States Supreme Court, 
headed the Commission. The question of second-class 
mailing privileges was the sole subject of the Commission’s 
survey, investigation and findings. We may well assume that 
the investigation was painstaking and thorough and that 
any Commission which included, besides Justice Hughes, 
President Lowell of Harvard and Harry A. Wheeler, 
President of the Association of Commerce of the City of 
Chicago, would not have overlooked the feasibility of dis¬ 
tinguishing between given classes of periodicals enjoying 
second-class privileges if indeed such a solution were within 
the realm of possibility. The Commission’s report was 
clear, honest and forthright. It recommended no tortuous 
distinction between one type of literature and another, but 
on the contrary, sweepingly set aside such possibility as a 
solution. Said the Committee: 

“The low rate has helped to stimulate an enormous 
mass of periodicals, many of which are of little 
utility for the cause of popular education. Others 
are of excellent quality, but the experience of the 
post office has shown the impossibility of making a 
satisfactory test based upon literary or educational 
values. To attempt to do so would be to set up a 
censorship of the press. Of necessity the words of 
the statute ‘devoted to literature, the sciences, arts, 
or some special industry’—must have a broad inter¬ 
pretation.” [Italics supplied.]* 


♦House Document No. 559, Postal Commission 1911-12, 
62nd Congress, 2nd Session, “Report of Commission on Second- 
Class Matter”, p. 142. 
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The Commission said that the educational purpose had 
been accomplished only in part and that “it is wholly im¬ 
practical to make a low rate for publications with a con¬ 
siderable educational value and a higher rate for the rest” 
(page 95), and at page 96 of the report: 

“The commission is further of the opinion that it 
would be a mistake to discriminate between news¬ 
papers and magazines or other periodicals. So far 
as educational value is concerned, no satisfactory 
distinction can be made!* [Italics supplied.]* 

The effort or attempt to regulate the reading and enter¬ 
tainment of the public has often been undertaken by self- 
appointed crusaders whose passion for authority was 
greater than that for liberty. No one will assert that 
Congress can establish a Board of Censors to whom 
writers and speakers must submit their material before pub¬ 
lishing it; and no one will assert that obscene matter may 
be published with impunity; yet it is unthinkable that any 
one person should be permitted to indulge a passion for 
authority by assuming the right to precensor public utter¬ 
ances. 


*The earlier Postal Commission of 1906-07 in their report 
on second class privileges spoke in much the same vein saying: 
“The prime defect in the statute is, then, that it defines not by 
qualities but by purposes, and the purpose described is so broad 
as to include everything and exclude nothing. 

“With the exception of a few instances where the publica¬ 
tion has been excluded because the information was deemed not 
to be public, no periodical has ever been classified by the appli¬ 
cation of tests of this kind. Any attempt to apply them generally 
would simply end in a press censorship” [Italics supplied. 1 
(pp. xxxvi-xxxvii) 
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In the course of the years, individuals and groups have 
made themselves obnoxious to their intelligent contem¬ 
poraries and ridiculous to future generations by banning 
works which are established if not as classics, then as shin¬ 
ing and brilliant pieces of literature, accepted as such by 
the test of time. The available list of such works is too 
large to repeat here, but among them are: 

Homer’s “Odyssey”; Cervantes’ “Don Quixote”; La 
Fontaine’s “Fables”; Defoe’s “Robinson Crusoe”; Shake¬ 
speare’s “Venus and Adonis”; Bizet’s “Carmen”; Ibsen’s 
“Ghosts”; Bronte’s “Jane Eyre”; Zola’s “Nana”; Haw¬ 
thorne’s “The Scarlet Letter”; Hardy’s “Tess of the 
D’Urbervilles”; Cabell’s “Jurgen”; Sherwood Anderson’s 
“Many Marriages”; Browning’s “Aurora Leigh”; Maeter¬ 
linck’s “Mona Vanna”; Flaubert’s “Madame Bovary”; Tol¬ 
stoy’s “Kreutzer Sonata”; Strauss’s “Salome”; Shaw’s 
“Man and Superman”; Gilbert and Sullivan’s “Mikado”. 

Always those who condemn such work have minds 
rooted in the past. Morals are a question of custom, time 
and place. The crusading censors merely disagree with 
the mores of the day and will not tolerate that times and 
customs change. Perhaps in the nature of things and in 
the absence of a more inspired method there is no way but 
by a jury submission to pass on charges of illegal publica¬ 
tions expressly excluded from the mails under criminal 
statutes, but there is and can be no question of the wholly 
abhorrent impropriety of permitting any person in his own 
uncontrolled discretion to condemn and stifle a publication. 
However able and competent the Postmaster General is, 
what equipment has he or had his predecessors or will his 
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successors in office have to look into the minds of the mil¬ 
lions and to determine the effect which the reading of a 
given work will have, and then decide whether the effect is 
good or bad? The order of the Postmaster General when 
stripped of confusing verbiage is reduced to the simple 
proposition that he thinks the magazines are, though not 
really obscene, nevertheless nearly so and therefore not for 
the public good at second-class rates. 

Even when confronted with the question of what is and 
what is not obscene, there is of course no easy answer. 
Judge Learned Hand in United States v. Kennerley, 209! 
Fed. 119, 121, venturing a definition later accepted by this 
Court ( Parmalee v. United States, 113 Fed. (2nd) 729) ; 
and by the 2nd Circuit ( United States v. Ulysses, 72 Fed. 
(2nd) 705) said: 

“If there be no abstract definition, such as I have 
suggested, should not the word ‘obscene’ be allowed 
to indicate the present critical point in the compro¬ 
mise between candor and shame at which the com¬ 
munity may have arrived here and now? * * * 

“Nor is it an objection, I think, that such an in¬ 
terpretation gives to the words of the statute a vary- i 
ing meaning from time to time. Such words as these 
do not embalm the precise morals of an age or place; j 
while they presuppose that some things will always 
be shocking to the public taste, the vague subject- j 
matter is left to the gradual development of general j 
notions about what is decent.* * *” 

In an early English decision, Regina v. Hicklin, L. R. 3 Q. j 
B. 360 (1868) it was said: 

“An obscene book is one which has the tendency to | 
deprave and corrupt those whose minds were open 
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to immoral influences and into whose hands the pub¬ 
lication might fall.” 

But this old English doctrine was properly rejected by 
our courts and is not the law of our land, a fact largely 
unknown to, or intentionally disregarded by, the govern¬ 
ment witnesses upon the hearings herein. An enlightened 
age pays a greater respect to the advancement of litera¬ 
ture and art and subordinates the shielding of the moronic 
mind to the public good. Thus Judge Learned Hand in 
United States v. Levine, 83 Fed. (2nd) 156, 157 said: 

“This earlier doctrine necessarily presupposed that 
the evil against which the statute is directed so much 
outweighs all interests of art, letters or science, that 
they must yield to the mere possibility that some 
prurient person may get a sensual gratification from 
reading or seeing what to most people is innocent 
and may be delightful or enlightening. No civilized 
community not fanatically puritanical would tolerate 
such an imposition, and we do not believe that the 
courts that have declared it, would ever have applied, 
it consistently.* * *” 

The Postmaster General does not furnish any proof 
of his equipment or capacity to determine the “public good” 
he is so eager to be concerned with. How indeed can one 
person ascertain or determine the effect of a work upon 
another? No person has the right to such a power, nor 
may any one subject the people to such control over their 
reading. The Congress of 1879 which passed the act under 
which the Postmaster is proceeding did not undertake to 
grant any such powers. The act defines the periodicals which 
shall be entitled to the second-class privilege; another Con¬ 
gressional Act condemns, as unmailable, lewd and obscene 
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material. The Postmaster General arrogates unto himself 
the right to create a hybrid publication not condemned by 
Congress as non-mailable and not excluded by the Statute 
setting forth conditions for enjoyment of the second-class 
privilege. He creates a new category of mail matter, 
namely, a “nearly obscene non-second-class periodical” and 
says in substance this periodical has a bad moral effect 
if mailed as a periodical at second-class rates but is all 
right if mailed as merchandise at a higher rate. Indeed non¬ 
mailable matter is not defined by any separate statute at 
all; certain material is declared non-mailable in the same 
statutes which makes mailing of such matter a criminal 
offense. For example, it is a criminal offense to send 
obscene literature through the mail and thereby the mate¬ 
rial becomes non-mailable. 

Now it is said that a periodical which lends itself to a 
certain type of humor, art and story (not obscene), should 
be denied its second-class rate (the rate which Congress 
has said periodicals shall enjoy) because in the Postmaster 
General’s view it is “not being originated and published 
for the dissemination of information of a public character, 
or devoted to literature, * * *” (5572). In other words 
because of the inclusion of some material, less than five 
percent, which the Postmaster says is “non-public good” 
literature and art, the magazine cannot be found to be orig¬ 
inated and published for the dissemination of information 
of a public character or devoted to literature, etc. 

A perfectly mailable, non-obscene periodical* thus be¬ 
comes merchandise not entitled to be mailed as a periodi- 

*Upon the pre-trial proceedings in the District Court, counsel 
for the Postmaster General stipulated that the Postmaster General 
does not defend this action on the grounds either (1) that Esquire 
is obscene within the provisions of 18 U. S. C. 334; or (2) that 
it is non-mailable under that or any other statute. 
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cal merely because some very small part of its content does 
not measure up to the Postmaster General’s personal stand¬ 
ards of what contributes “to the public good and the public 
welfare.” 

That the periodical Esquire enjoys a high degree of 
literary standing is established in the record on file. It 
commands sufficient respect among leaders of the literary 
world to have merited contributions by such writers as, 
among others, Theodore Dreiser, John Dos Passos, Lord 
Dunsany, Lion Feuchtwanger, Ernest Hemingway, F. 
Scott Fitzgerald, Maxim Gorky, D. H. Lawrence, Maurice 
Maeterlinck, Thomas Mann, Andre Maurois, Franz Mol- 
nar, Luigi Pirandello, Jacob Wassermann, Thomas Wolfe 
and Arnold Zweig; and art by George Bellows, Thomas 
Benton, Alexander Brook, James Chapin, Salvador Dali, 
William J. Glackens, Rockwell Kent, George Luks, Regi¬ 
nald March, Henry Varnum Poor, Diego Rivera, John 
Sloan and Eugene Speicher. 

A tabulation of the text features of the 11 issues as 
indicated in the appellant’s brief, shows 85 articles on sub¬ 
jects of current interest, of which 62 concern the war effort; 
59 short articles on a variety of subjects; 73 fiction shorts; 
57 sports articles or stories; 22 articles on personalities; 24 
war action paintings; 11 colored photographs of dogs and 
birds; 11 sets of paintings, prints and drawings from well- 
known galleries; 27 colored photographs of motion picture 
personalities; 14 colored photographs of stage performers; 
27 paintings and drawings with fashion treatment; and 23 
paintings of the Varga girl. 

There was an analysis of ten issues of the magazine tes¬ 
tified to by Lloyd H. Hall, head of the Editorial Analysis 
Bureau. The Bureau classifies, primarily for the informa¬ 
tion of national advertisers, the editorial material contained 
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in some thirty of the leading magazines of the country 
(3057-8). He found 11% of the editorial content devoted 
to fiction, 37% to matters of general interest, approximately 
9% to matters of cultural interest, approximately 8% to 
wearing apparel and accessories, almost 3% to travel and 
transportation, 10% to sports, 2 l / 2 % to food, 7% to amuse¬ 
ment, 4% to foreign and international affairs, 4j£% to 
national affairs. Mr. Reeves Lewenthal, President of the 
Associated American Artists, concluded that each of the 
eleven issues had substantial art content of high value. 
Mr. Henry L. Mencken, an author and director of the 
Baltimore Sun, testified as to the high literary merit of 
the magazine and reputation of the authors. Mr. William 
Jacobs, President of the Presbyterian College of South 
Carolina, thought the periodical had contributed construc¬ 
tively toward the encouragement of clean sports. Dr. Fred 
S. Siebert, Director of the School of Journalism of the 
University of Illinois, said the magazine is made up largely, 
if not chiefly, of information of a public character. Dr. 
Luchs, Pastor of the Ohio University Presbyterian Church, 
testified as to the excellence of some of the material which 
the Government witnesses condemned and as to the maga¬ 
zine’s compliance with the requirements of the statute. Mr. 
Louis J. Croteau, Executive Officer and Secretary of the 
New England Watch and Ward Society, an organization 
which Mr. Croteau describes as being sometimes referred 
to as the outstanding censorship organization in the coun¬ 
try, and which examines each year about eight hundred to 
nine hundred different issues of magazines, declared that 
Esquire had been examined as part of the functions of his 
organization and that the magazine was never condemned 
or declared to be obscene with respect to any part of any 
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one of the issues under examination, nor had the Watch 
and Ward Society ever received a complaint against 
Esquire. Other noted persons who gave the magazine 
a clean bill of health before the Board included: Dr. Wil¬ 
liam Allen Neilson, President Emeritus of Smith College, 
Associate Editor of the Harvard Classics and Editor-in- 
Chief of Webster's New International Dictionary; Major 
John L. Griffith, Athletic Commissioner of the “Big Ten”; 
Miss Mary Ellen Chase, Professor of English Literature 
at Smith College; George Jean Nathan, outstanding author, 
editor and dramatic critic; Felix M. Morley, President of 
Haverford College, Haverford, Pa.; J. Halsey Gulick, 
Headmaster of Proctor Academy, Andover, New Hamp¬ 
shire; Miss Marjorie Hope Nicolson, former Dean of 
Smith College; Drs. Kenneth J. Tillotson and Clements C. 
Fry, psychiatrists and advisers to the student health de¬ 
partment of Harvard and Yale Universities, respectively; 
Miss Josephine Mixer Gleason, Associate Professor of 
Psychology at Vassar College; Dr. Hedley S. Dimock, 
j Dean of George Williams (Y.M.C.A.) College; and Dr. 
Aaron Eiseman, Chaplain of the Florence Crittenton 
League. 

The impossibility of condemning a work merely because 
some selected pages of the same are deemed objectionable 
by a censor, has often been pointed out in obscenity cases. 

In United States v. One Book Entitled “Ulysses”, 72 
Fed. 2d, 705, 707, Judge Augustus N. Hand said: 

“The question in each case is whether a publication 
taken as a whole has a libidinous effect.” 

and again: 

“ ‘No work may be judged from a selection of such 
paragraphs alone. Printed by themselves they 
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might, as a matter of law, come within the prohibi¬ 
tion of the statute. So might a similar selection 
from Aristophanes, or Chaucer, or Boccaccio, or 
even from the Bible. The book, however, must be 
considered broadly as a whole.' We think Judge 
Andrews was clearly right and that the effect of the 
book as a whole is the test." 

Judge Hand was quoting from an opinion of Judge An¬ 
drews in the New York Court of Appeals in the case of 
Halsey v. New York Society for the Suppression of Vice, 
234 N. Y. 1. 

At page 708 in the “Ulysses” case, Judge Hand said: 

“The foolish judgments of Lord Eldon about one 
hundred years ago, proscribing the works of Byron 
and Southey and the finding by the jury under a 
charge by Lord Denman that the publication of 
Shelley’s ‘Queen Mab’ was an indictable offense are 
a warning to all who have to determine the limits of 
the field within which authors may exercise them¬ 
selves." 

And so the sensibilities of the Postmaster General 
must not be permitted to prevail; to him was not delegated 
the power to change public standards of right or wrong in 
literature. 

If the appellee’s procedure receives this Court’s sanc¬ 
tion, there is danger to the authors of America that they 
must conform their writings to the standard of morals 
not of the day or of the enlightened public, but of an 
appointed official. To prevent this retrogression to another 
age, we appeal to the court for an annulment of the Post¬ 
master General’s order. 

The government argues that the words “information 
of a public character" have a broader significance and it 
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was said that the words “public good”, “efficient educa¬ 
tors” and “useful knowledge” should somehow be read 
into the statute and that the Postmaster General must be 
allowed to determine whether or not the magazine is so 
designed (5294-5297, 5318). But Congress did not say 
so, and when, at least twice, Congressional Commissions 
were set up to look into the matter and advise Congress, 
no change in this regard was even intimated; indeed since 
the enactment of the law in 1879 not a word of the law 
in question was changed in so far as concerns the type 
of public information, literature, art or science required 
under the Fourth condition. 

When one of appellee's predecessors in the past tried 
to add conditions to this same statute and to read into the 
statute provisions not contained therein, this Court de¬ 
clared such procedure invalid and said in the Payne case: 

“By Act of Congress, March 3,1879 C 180, 20 Stat. 
355, Congress has not committed to the Postmaster 
the matter of determining what should be carried in 
the mails as second class matter and what as matter 
of third class, but has reserved to itself that power 
exclusively, itself making the classification; and it 
is not competent for the Postmaster General to add 
anything to the statute or take anything away from 
it.” 

Payne v. U. S. ex rel, National Railway Publishing Co., 
20 App. D. C. 581; followed in Payne v. U. S. ex rel Rail¬ 
way List Co., 20 App. D. C. 601, and certiorari dismissed 
on motion of Postmaster General [1904], Payne v. U. S. ex 
rel National Railway Publishing Co., 192 U. S. 602. 

Who shall judge whether or not a given publication is 
“devoted to literature?” The word “literature” has been 
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variously defined. George E. Woodberry in the “The Ap¬ 
preciation of Literature” defines it thus: 

“Literature is an art of expression. The material 
which it employs is experience; or, in other words, 
literature is the expression of life.” 

i 

And Cardinal Newman (The Idea of a University) said: 

j 

“By Letters or Literature is meant the expression of 
thought in language, where by ‘thought’ I mean 
the ideas, feelings, views, reasonings and other op¬ 
erations of the human mind.” 

It is significant that the Congressional Postal Commission 
of 1906 in considering the question had less difficulty 
than the current Postmaster General in finding an answer. 

On page xxxvi of its report (Report of Postal Commission, 
1906; Govt. Printing Office 1907) it said: 

“There is practically no form of expression of the 
human mind that can not be brought within the 
scope of ‘public information’, ‘literature, the sciences, 
art, or some special industry’. It would have been j 
just as effective and just as reasonable for the 
statute to have said, ‘devoted to the interests of ! 
humanity’, or ‘devoted to the development of civili¬ 
zation’, or ‘devoted to human intellectual activity’. 

“The prime defect in the statute is, then, that it 
defines not by qualities but by purposes, and the 
purpose described is so broad as to include every¬ 
thing and exclude nothing.” 

Congress received this report and remained satisfied 
with the statute although advised by its Commission of such j 
broad scope of the language. The Postmaster Gen- j 
eral assumes an amendment to the statute by which the 
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meaning, accepted for almost seventy years, is modified to 
include an additional condition, namely, that all of the con¬ 
tent of the magazine must be devoted to literature, the 
sciences or arts and it must contain nothing which offends 
the sensibilities of the current incumbent. These things are 
insidious. If now we allow that he may determine the maga¬ 
zine to be non-mailable as second-class because some of the 
articles and pictures are in his opinion not for the public 
good, we will open the door to his free appraisal of the 
material for other qualities which will be alleged to be unde¬ 
sirable. Suppose a magazine prints articles or stories held 
by him to be lacking in merit, or so wholly uninspired as 
to be of no “public good”, or so pointless as to be of no 
service or value to any reader; why may he not say that 
this also is not what was intended by Congress and the peri¬ 
odical should not be granted the second-class rate? Or, may 
he not go so far as to rule out periodicals that attack the 
administration then in office as “not for the public good 
and welfare”? 

No survey has ever been made so far as we know, psy¬ 
chological or otherwise, as to the effect upon the reader of 
matter claimed to be objectionable. Apparently the Govern¬ 
ment knows of none. Perhaps it is impossible. It is ac¬ 
cepted that the test for obscenity is whether the matter 
offends the mores of the times. But is there a standard by 
which this test may be applied ? A large scale poll or sur¬ 
vey by experts might possibly indicate something. It hardly 
would be in the category of substantial proof. Such polls 
introduced in the present case vindicated the publication 
completely. The blustering assertions of the present appel¬ 
lee, however, do not go for proof. And above all, no man 
in the land has either the personal equipment or the public’s 
authority to pass judgment. 
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POINT n 

THE LEGISLATIVE, ADMINISTRATIVE AND JUDICIAL 
HISTORY OF THE POSTAL LAW AND ITS ENFORCEMENT 
ESTABLISHES THAT IT IS NOT NOW WITHIN THE 
PROVINCE OF THIS COURT TO REINTERPRET THE 
STATUTE OR TO REVISE IT BY JUDICIAL LEGISLATION. 

The history of the statute briefly is this: The first act 
for special rates for newspapers was passed in 1792 (1 
Stat. 328). Magazines were added in 1794 (1 Stat. 362). 
In 1825 magazine rates were adjusted and again in 1827. 
There were various changes in rates between 1845 and 
1879. In 1863 for the first time mailable matter was di¬ 
vided into classes, the second of which was “regular printed 
matter” which included all mailable matter exclusively in 
print issued at stated periods. The present classification 
of mail matter was enacted in 1879. Rates were changed 
in 1884 and again in 1885 and in 1894 the definition of 
publications was enlarged to include those of certain asso¬ 
ciations. However, never in the history of the department 
from the outset was any distinction made between respec¬ 
tive types of literature, good, bad or indifferent. 

Mr. Edwin C. Madden, then Assistant Postmaster Gen¬ 
eral, in his remarks to the Postal Commission of 1906 said: 

“What does the law mean by ‘devoted to literature’ ? 
If we were to hold that the term ‘devoted to litera¬ 
ture’ means that the publication shall be devoted to 
the subject of literature, and not merely to contain 
literature itself, imagine the result. A great num¬ 
ber of our best magazines would be subject to ex¬ 
clusion. Nevertheless that is exactly the construc¬ 
tion that is placed upon the other three provisions, 
namely, the sciences, arts or some other special in- 
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dustry. One devoted to the sciences discusses medi¬ 
cine, for instance, one devoted to the arts discusses 
music, etc., and one devoted to some special industry 
discusses matters relating to that industry. One 
supposed to be devoted to literature is admitted to 
this class upon its containing literature itself without 
any discussion on the subject at all.” 

Mr. Madden said that if the head of a department finds 
administrative difficulties, he should endeavor to have the 
defects removed and that it was in this spirit that the de¬ 
partment had asked for the creation of a commission to 
look into the whole subject. This, it will be noted, was the 
Congressional Committee which ultimately reported to Con¬ 
gress and based upon its report, Congress concluded that 
no change should be made in the statutory enactment. 
(Hearings before Postal Commission of 1906; p. 29). But 
Mr. Walker, the present Postmaster General, by the 
adopted procedure, asks the Court by judicial interpretation 
to do what Congress, when asked, apparently has declined 
to do. The Commission of 1906 concluded in its report 
(Government Printing Office 1907) that every form of ex¬ 
pression of the human mind comes within the scope of pub¬ 
lic information, literature, the sciences, art, etc., and that 
any attempt to apply qualitative tests generally would end in 
a press censorship. Mr. Madden suggested to Congress 
that the element of currency in a magazine as an essential 
characteristic be spelled out by amendment of the Statute. 
He said: 

“The requirement of currency is something that can 
be enforced administratively. While the Post- 
Office cannot really determine whether the matter is 
literature or not, without the necessity of becoming 
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a censor of its quality, it can determine with ease 
whether or not it is current.” 

Chairman Madden had six suggestions for a proposed 
new Bill. The only new idea advanced was that the periodi¬ 
cal should be originated and published for the dissemination 
of current public information or the presentation, discus¬ 
sion or treatment of current topics in relation to the sciences, 
arts or some special industry and must not consist wholly 
or substantially of fiction. Congress adopted none of the 
suggestions except a proposal that a Postal Commission be 
appointed. Thereupon the Commission known as the 
Hughes Commission, heretofore referred to, was appointed. 
The Hughes Commission, as already appears, found it im¬ 
possible to make a satisfactory test based upon literary or 
educational value and declared any such attempt would be 
a censorship of the press. The Commission felt that under 
these circumstances the solution would be an increase in 
charge for second-class mail in order that a more equitable 
adjustment would be made. 

There was no intimation that the law was being violated 
by the admission of any periodicals not of a given standard 
of literary merit, or containing in part material of question¬ 
able public good. 

It is apparent, therefore, that Congress is completely 
advised of conditions existing in the field of second-class 
mail matter. It has from time to time made such changes 
and modifications as it thought appropriate. It has drawn a 
sharp line against obscenity by providing for the criminal 
prosecution of those who send such material through the 
mail and declared the material itself to be non-mailable. It 
has never seen fit to say that the second-class privilege is to 
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be withdrawn from magazines which, in the Postmaster 
General’s opinion, contain matter which is, in some small 
part, vulgar or in bad taste. 86 pages out of 1972 is less 
than 5%. No material here is charged with being obscene 
within the meaning of the statute, and less than 5% of all 
the material in these issues is accused merely of being ob¬ 
jectionable and this only by the Postmaster General since 
his Board found nothing objectionable in even the 5% cited. 
We may translate all this into a proposal that second-class 
mailing privileges must be refused to a magazine, however 
otherwise meritorious, if any small part of it is deemed 
vulgar or in bad taste though not non-mailable under the 
statute. This would be manifestly anarchic. 

After the report of the Hughes Commission was filed 
there was a meeting before the House Committee on Post 
Offices and Post Roads on February 9th and 10th, 1914. 
The Chairman said he thought there ought to be a short 
hearing in connection with the hearings already held on the 
subject, and the report of the Hughes Commission on the 
question “so that we can understand better what ought to be 
done”. In all this there was not one word of reclassification. 
In this connection Postmaster Burleson wrote to Mr. Jona¬ 
than Berne, Jr., Chairman of the Joint Committee, on Jan¬ 
uary 13th, 1914, recommending an increase from one to 
two cents per pound. 

In 1898 there was before the House of Representatives 
the so-called Loud Bill (HR 5359), whose intended purpose 
was to force out of the second-class mailing privileges cer¬ 
tain publications. Mr. Jeremiah D. Botkin, opposing it 
(March 3rd, 1898), spoke of “low grade literature in the 
form of cheap papers, etc.” The Loud Bill never became 
law. 
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The Congressional intent was indicated by the brief of 
the Attorney General filed on March 7th, 1904, (heretofore 
referred to) in the case of Houghton v. Payne, 194 U. S. 
88; where he said: 

“We confidently submit that what Congress con¬ 
sistently had in mind in the creating of this privi¬ 
leged class of publications was the universally 
recognized, commonly accepted and perfectly well 
understood periodical of every day speech. All ar¬ 
gument based , upon the value and high standing of 
the Riverside Literature Series is wholly beside the 
mark. 

“As we have already attempted to show, by the same 
token which admits them, all other books good, bad 
and indifferent, may be admitted. The Postmaster 
General would have no more right to admit the 
Riverside Series of Literature on account of its liter¬ 
ary value than he would have the right to exclude 
these publications on the ground of want of literary 
value/' [Italics supplied.] 

Over the course of the years Postmasters General have 
uniformly administered the Act as written. It is admitted 
in the Answer (Par. 22) that at the present time over 
25,000 publications enjoy second-class mailing privileges. 
The Government and the public are amply protected by 
existing statutes against obscenity. 

There should not be permitted an amendment by admin¬ 
istrative fiat or even by judicial interpretation by which 
something new will be added and the Postmaster General 
empowered to make a personal selection, out of the 25,000 
magazines, of such as in his opinion are sometimes guilty 
of bad taste, and acting as accuser, judge and jury, con¬ 
demn them to death. 
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POINT 111 

THE STATUTE MAY NOT HERE BE CONSTRUED IN 
CONTRADICTION TO ITS SPIRIT; NOR SO AS TO CREATE 
AN ABSURDITY; NOR CONTRARY TO THE MANNER OF 
ITS ADMINISTRATIVE ENFORCEMENT OVER MANY 
YEARS; NOR MAY ITS OBVIOUS INTENT BE DISTORTED 
BY ADMINISTRATIVE FIAT. 

For sixty-six years the second-class mailing privilege 
has been accorded periodicals on the basis of their adher¬ 
ence to the conditions outlined in Section 226 of the Postal 
Service Law (39 U. S. C.). Never in the history of the 
Law and its administration so far as Post Office Depart¬ 
ment witnesses in the District Court could recall, has it ever 
been contended that mailable material may not be forwarded 
under second-class privileges because the Postmaster Gen¬ 
eral considered its content not of sufficiently high merit to 
justify the privilege. . This may sound baldly stated, but 
there can be no doubt that it fairly represents the Post¬ 
master General’s action. He said in his order that the mag¬ 
azine is not being published for the dissemination of infor¬ 
mation of a public character, nor has it been devoted to lit¬ 
erature, etc., within the meaning of the section, in that it 
has included as a policy, a few items allegedly skirting close 
to the edge of obscenity. We do not believe we are misstat¬ 
ing the case, therefore, in saying that he has denied the 
second-class privilege because he considered some of the 
contents of the magazine not unlawful, but distasteful to 
him. Note that the Board appointed by him did not find 
them either unlawful or distasteful. 

The absurdity to which the contended interpretation 
would lead is manifest. One statute fixes conditions under 
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which matter may be accorded second-class mailing privi¬ 
leges (39 U. S. C. 226). Another statute makes it a crimi¬ 
nal offense to send certain types of matter through the 
mails and designates such material as “non-mailable” (18 
U. S. C. 334). Now it is asked that the statute which pre¬ 
scribes the second-class mailing conditions be interpreted 
to mean that matter conforming to the conditions of the 
law as consistently interpreted be forbidden the second-class 
mailing privilege because certain material therein contained 
is not for the public good, but that nevertheless the matter 
may pass under another class at a higher rate of postage. 
It is as though the Court is asked to add to the statute the 
words “if the publication contains matter not obscene, but 
nearly so, it may be mailed only under the first, third or 
fourth class, and the Postmaster General shall have the sole 
right to pass judgment on the material”. The prospect is 
staggering. 

It is settled that statutes long interpreted in a 
given way and more particularly statutes so administered 
by those charged with executive duties, are to be inter¬ 
preted in accordance with established construction. So the 
Circuit Court in United States v. Chicago, St. Paul, Min¬ 
neapolis Railway, 43 F. 2nd, 300, 306, said: 

“We should be reluctant to overturn a long standing 
department construction, presumably known to the 
legislative department which has made no amend¬ 
ments to the act, seeking to make it applicable to the 
practice now challenged in this action.” 

This case had to do with the Safety Appliance Act, but the 
language is more than apt. 

The Supreme Court in United States v. Jackson, 280 
U. S. 183, 193, said: 
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“It is a familiar rule of statutory construction that 
great weight is properly to be given to the construc¬ 
tion consistently given to a statute by the Executive 
Department charged with its administration.” 

and in another case it was said that only compelling lan¬ 
guage would under such circumstances warrant the rejec¬ 
tion of a construction so long and so generally accepted, 
and in particular where an overturning of the practice 
would have such far reaching consequences; Maynard v. 
Elliott, 283 U. S. 273, 277. 

In the instant case the Postmaster General does not dis¬ 
pute that the conditions are met, except that in his opinion 
a periodical does not establish itself as one originated for 
the dissemination of information of a public character, etc., 
unless its content is for the public good and contains no 
distasteful matter. It is common knowledge that the sec¬ 
ond-class privilege is and has been freely given over the 
years in complete disregard of the merit of content. Should 
Congress wish to amend the Act in this respect that would 
be its privilege. Should the Attorney General find need to 
prosecute a periodical for sending obscene matter through 
the mail, that would be his duty. It is not the function of 
the Postmaster General to interfere with either. 

POINT IV 

THE POSTMASTER GENERAL’S ORDER IS A DENIAL 
OF THE FREEDOM OF THE PRESS AND A DEPRIVATION 
OF RIGHTS WITHOUT DUE PROCESS OF LAW; IT IS A 
USURPATION OF THE POWERS OF CONGRESS. 

If the deprivation of the right to publish a given period¬ 
ical is unconstitutional, the refusal to it of the second class 
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mailing privilege is equally so. Both Mr. Justice Brandeis 
and Mr. Justice Holmes stated that the right to the use of 
the mails is a part of free press and that the withdrawal 
of second class postal rights would deprive many pub¬ 
lishers of their property without due process of law. ( U. S. 
ex rel Milwaukee Social Democratic Publication Co. v. 
Burleson, 255 U. S. 407). These things were said in the 
dissenting opinion in a case where the action of the Post¬ 
master General was upheld by the majority on the ground 
that the exclusion of the newspaper was justified under 
the exigencies of a war time measure, i.e., the Espionage 
Act. 

The use of the postal service has been held to be a 
property right. ( Hoover v. McChesney, 81 Fed. 472). 
As early as 1836 Calhoun in Congress said that the object 
of publishing is circulation: 

“The object of publishing is circulation; and to pro¬ 
hibit circulation is in effect to prohibit publication 
* * * and the prohibition of one may as effectually 
suppress such communication as the prohibition of 
the other and of course would effectually interfere 
with the freedom of the press and be equally uncon- 
stitutional. ,, 

And in the recent case of Lovell v. City of Griffin, Ga., 303 
U. S. 444, a statute which prohibited distribution of litera¬ 
ture within the city limits was held invalid despite the 
fact that obviously other forms of circulation were free 
to the publishers. 

As has been indicated in Point II of the appellant’s 
brief herein, freedom of publication includes freedom of 
circulation and a restriction or limitation upon freedom 
of circulation is unconstitutional.' It is therefore not so 
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as is contended by the Postmaster General, that freedom 
of speech or freedom of press is not involved because the 
work is admitted as First, Third or Fourth Class Matter 
(P. 1878 Joint Appendix, Vol. 4). 

It is common knowledge that the deprivation of Second 
Class mailing privileges is tantamount to a denial of any 
mailing privileges in respect to most of the periodicals now 
circulating, because of the excessive additional financial 
burden which would be imposed. The imposition of such 
burden, as the imposition of the tax in Grosjean v. Ameri¬ 
can Press Co., infra, abridges the freedom of the press. 
The difference in the instant case is conceded to be over 
a half million dollars a year. 

The refusal of second class mailing privilege is, for 
purposes of testing the constitutionality of the process, a 
refusal of the right of publication. 

It is already established that before there can be denial 
of the right of speech or press guaranteed in the First and 
Fourteenth Amendments of the Federal Constitution, there 
must appear to be a clear and present danger that the w’ords 
which are to be prohibited will bring about the substantive 
evils that Congress has the right to prevent. ( Schenck v. 
United States, 297 U. S. 47). 

In Bridges v. California, 314 U. S. 252, the Court 
said (p. 262) that the “clear and present danger” language 
of the Schenck case has afforded a practical guidance in 
a great variety of cases in which the scope of constitutional 
protection of freedom of expression was an issue. It has 
been utilized in passing on the constitutionality of convic¬ 
tions under the Espionage Act, Schenck v. U. S., supra; 
under a Criminal Syndicalism Act, Whitney v. California, 
274 U. S. 357; under an Anti-Insurrection Act, Herndon 
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v. Lowry , 301 U. S. 242; and for breach of peace at com¬ 
mon law, Cantwell v. Connecticut, 310 U. S. 296. 

Since it is required to establish “clear and present dan¬ 
ger” before the press may be restricted, even in statutes 
aimed at such potential harm to public welfare as Criminal 
Syndicalism and Insurrection, it is inconceivable that this 
guiding principle shall be ignored in the Postmaster Gen¬ 
eral’s “quasi objectionable” periodical. 

In the Bridges case (p. 262) it was said: 

“Moreover the likelihood, however great, that a 
substantive evil will result, cannot alone justify a 
restriction upon freedom of speech or the press. 
The evil itself must be ‘substantive’. Brandeis, J 
concurring in Whitney v. California, supra, 274 
U. S. at page 374, 47 S. Ct. at page 647, 71 L. Ed. 
1095; it must be ‘serious’, Id., 274 U. S. at page 
376, 47 S. Ct. at page 648, 74 L. Ed. 1095. And 
even the expression of ‘legislative preferences or be¬ 
liefs’ cannot transform minor matters of public in¬ 
convenience or annoyance into substantive evils of 
sufficient weight to warrant the curtailment of lib¬ 
erty of expression. Schneider v. State, 308 U. S. 
147, 161, 60 S. Ct. 146, 151, 84 L. Ed. 155.” 

The court said further that what finally emerges from 
the “clear and present danger” rule is a working principle 
that the substantive evil must be extremely serious and the 
degree of imminence extremely high before utterances can 
be punished (p. 263). And again, at page 263: 

“Those cases do not purport to mark the further¬ 
most constitutional boundaries of protected expres¬ 
sion, nor do we here. They do no more than rec¬ 
ognize a minimum compulsion of the Bill of Rights. 
For the First Amendment does not speak equivocally. 
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“It prohibits any law 'abridging the freedom of 
speech, or of the press/ It must be taken as a com¬ 
mand of the broadest scope that explicit language, 
read in the context of a liberty-loving society, will 
allow” 

Now this guiding principle indicates the vice of what 
has been done here. The right to further use of this very 
substantial form of distribution is denied not because it is 
manifest that a clear and present danger that a substantive 
and serious evil will result, but because the appointed of¬ 
ficial does not deem the contents of the condemned periodi¬ 
cal to be for the public good. 

Nor is it of any importance in the constitutional aspect 
of the case, whether or not a periodical is less than what one 
may fairly call “good literature”. It is of grave importance 
to consider what might be done if this process receives final 
judicial sanction. 

Mr. Justice Murphy said, in Thornhill v. State of Ala., 
310 U. S. 88, at page 97: 

“Proof of an abuse of power in the particular case 
has never been deemed a requisite for attack on the 
constitutionality of a statute purporting to license 
the dissemination of ideas. Schneider v. State, 308 
U. S. 147, 162-165, 60 S. Ct. 146, 151-152, 84 L. 
Ed. 155; Hague v. C. I. O., 307 U. S. 496, 516, 59 
S. Ct 954,964,83 L. Ed. 1423; Lovell v. Griffin, 303 
U. S. 444, 451, 58 S. Ct. 666, 668, 82 L. Ed. 949.” 

and again: 

“It is not merely the sporadic abuse of power by the 
censor but the pervasive threat inherent in its very 
existence that constitutes the danger to freedom of 
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discussion. See Near v. Minnesota, 283 U. S. 697, 
51 S. Ct. 625, 630, 75 L. Ed. 1357. One who might 
have had a license for the asking may therefore call 
into question the whole scheme of licensing when he 
is prosecuted for failure to procure it. Lovell v. 
Griffin, 303 U. S. 444, 58 S. Ct. 666, 82 L. Ed. 949; 
Hague v. C. I. O., 307 U. S. 496, 59 S. Ct. 954, 83 
L. Ed. 1423. A like threat is inherent in a penal 
statute, like that in question here, which does not 
aim specifically at evils within the allowable area of 
State control but, on the contrary, sweeps within its 
ambit other activities that in ordinary circumstances 
constitute an exercise of freedom of speech or of the 
press.” 

The Court said further that the existence of a statute 
which lends itself to harsh and discriminatory enforcement 
by prosecuting officials results in restraint on all freedom 
of discussion. And so here an interpretation of the powers 
of the Postmaster General which would enable him to in¬ 
dulge in discriminatory enforcement would likewise be a 
restraint on freedom of the press. 

Said the Court in the Thornhill case, at page 98: 

“Where regulations of the liberty of free discussion 
are concerned, there are special reasons for observ¬ 
ing the rule that it is the statute, and not the accusa¬ 
tion or the evidence under it, which prescribes the 
limits of permissible conduct and warns against 
transgression. Stromberg v. California, 283 U. S. 
359, 368, 51 S. Ct. 532, 535, 75 L. Ed. 1117, 73 
A. L. R. 1484; Schneider v. State, 308 U. S. 147, 
155, 162, 163, 60 S. Ct. 146, 151, 84 L. Ed. 155. 
Compare Lanzetta v. New Jersey, 306 U. S. 451, 59 
S. Ct. 618, 83 L. Ed. 888.” 
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It is indeed a single handed crusade on the part of the 
Postmaster General under which the exercise of police 
power is assumed. 

We may alternately consider the Postmaster General's 
act either an attempt to exercise police power over publica¬ 
tions with whose editorial content he is in disagreement, or 
an effort to increase the revenue of the Post Office Depart¬ 
ment. In either case his approach is not a legal one. If 
there is to be an increase of the rates or a reclassification 
it must be done by Congress. If there is to be an exten¬ 
sion of the obscenity laws it must be by legislative action; 
but beyond everything, there must not be, now or ever, any 
official empowered to censor the written or spoken word 
for any purpose or in any guise. 

CONCLUSION 

The judgment of the District Court should be reversed 
and the injunction granted, as prayed for in the complaint. 

Respectfully submitted, 

The Author's League of America, Inc. 

Amicus Curiae 

Sidney R. Fleisher, 
of the New York Bar, 

551 Fifth Avenue, 

New York, N. Y. 

Albert E. Brault, 

of the District of Columbia Bar, 

801 Transportation Building, 

Washington, D. C. 

Attorneys. 
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BRIEF FOR THE READER’S DIGEST ASSOCIATION; 

INC., AMICUS CURIAE . 

Reader’s Digest, which publishes largely condensations 
of articles appearing in other magazines, including Esquire^ 
will, if the Postmaster General may legally bar from second 
class entry any periodical failing in his opinion to make a 
“special contribution to the public welfare”, no longer be 
free to select articles from Esquire and other proscribed 
periodicals notwithstanding that in the judgment of its 
editors they are of general interest and lasting value. Thu^ 
censorship of such periodicals is in effect censorship of 
Reader’s Digest, for its use of literary material from them 
might jeopardize its own essential second class entry. Cf, 
Consumers Union of United States -v. Walker, 145 F. (2d) 
33 (App. D. C., 1944). 

It is the position of Reader’s Digest that: (1) Congress 
by enacting Section 14 of the Act of March 3, 1879 1 did 
not intend to confer upon the Postmaster General the power 
to exclude a mailable periodical from second class entry 
because, in his opinion, it does not contribute to “the public 
good and the public welfare”, 2 or upon any other qualita¬ 
tive, as opposed to generic, basis; and (2) if construed as 

1 20 Stat. 359; 39 U. S. C. §226. 

2 Order No. 23459 of the Postmaster General, dated December 
30,1943, R. 1877, 1883. j 
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conferring such power on the Postmaster General, Section 
14 of the Act would be unconstitutional. 3 

The Postmaster General in his order in this case 2 has 
whittled the yardstick by which he seeks to measure the 
qualification of periodicals for entry as second-class mail 
from the following language used by the Supreme Court 
with reference to the second-class mailing privilege in 
Milwaukee Publishing Company v. Burleson, 255 U. S. 407 
(1920): 

“It is a frank extension of special favors to pub¬ 
lishers because of the special contribution to the 
public welfare which Congress believes is derived 
from the newspaper and other periodical press.” 
(p. 410) 

But obviously the Supreme Court meant that the news¬ 
paper and other periodical press as a whole was believed 
by Congress to contribute to the public welfare and not that 
Congress entertained the belief that every periodical would 
make such a contribution or that only such periodicals as 
were affirmatively found to do so should be carried at 
second-class rates. 4 

The plain language of the statutes enacted prior to the 
Act of March 3,1879 shows that Congress intended to grant 


3 The powers assumed by the Postmaster General would con¬ 
stitute an abridgement of freedom of the press, as is clearly demon¬ 
strated in Point II of appellant’s brief, a denial of due process and 
an improper delegation of legislative power. The assumed stand¬ 
ards of contribution to “the public good and the public welfare” 
when left to the uncontrolled discretion of an executive officer 
(rather than an agency answerable to Congress) are far too vague 
to pass the test of Yakus v. United States, 321 U. S. 414 (1944) and 
Bowles v. 'Willingham , 321 U. S. 503 (1944). 

4 Representative Money, member of the House Committee on the 
Post Office and Post Roads and sponsor of the bill which was later 
enacted as the Act of March 3, 1879, recognized that some pub¬ 
lications which enjoyed the second-class rates were devoted to 
“gossip and the scandal of the hour” and of little educational value. 
Concessional Record, Volume VIII, 1879, pages 693, 2135. It is 
significant that there is no indication whatsoever of any intention 
to exclude such periodicals from the second-class rates. 



3 


low rates to all periodicals which could bring themselves 
within a class determined by objective standards. 5 The fol¬ 
lowing statement made on the floor of the House by Rep¬ 
resentative Money, sponsor of the bill, shows that Section 
14 of the Act of March 3,1879 did not add to the Postmaster 
General’s powers: 6 

“I now, Mr. Speaker, address myself to the bill 
under consideration, * • * 

‘ * This is nothing but a simplification of the postal 
code. There are no new powers granted to the De¬ 
partment by this bill , none whatever. The only fea¬ 
ture which has met with any considerable opposition 
in the bill is one requiring registration for public 
journals. * * * In regard to that matter, there is no 
additional grant of power to any postmaster or to 
the Post-Office Department by this section.” 7 (Italics 
supplied) 


* Section 22 of the Act of February 20, 1792 (1 Stat. 238) pro¬ 
vided the lower rates for “all newspapers.” Section 22 of the Act 
of May 8, 1794 (1 Stat. 362) included in the lower rates “maga¬ 
zines and pamphlets.” Section 20 of the Act of March 3, 1863 (12 
Stat. 705) provided: “The second class embraces all mailable mat¬ 
ter exclusively in print, and regularly issued at stated periods, with¬ 
out addition by writing, mark or sign.” Revised Statutes (1878) 
Section 3877 provided: “Mailable matter of the second class shall 
embrace all matter exclusively in print, and regularly issued at 
stated periods from a known office of publication, without addition 
by writing, mark, or sign.” 

a Section 17 of the bill contained the identical language which 
was later enacted as the fourth condition of Section 14 of the Act 
of March 3, 1879. Congressional Record, Vol. VIII, 1879, p. 2136. 

7 Congressional Record, Vol. VIII, 1879, p. 2134. The registra¬ 
tion provisions of the bill were opposed on the ground that they 
might be the inception of a censorship of the press (Congressional 
Record, Vol. VIII, 1879, p. 2137) and were deleted from the bill 
(Id., pp. 2137, 2138). The elimination of these purely adminis¬ 
trative provisions in order to safeguard against censorship is incon¬ 
sistent with the claim of the Postmaster General that other provi¬ 
sions of the bill then under consideration granted to him practically 
unlimited power to deny to periodicals which in his opinion did not 
contribute to the public welfare facilities essential to circulation and 
hence to freedom of publication (Ex parte Jackson, 96 U. S. 727, 
733.). 
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In the first part of the foregoing statement Mr. Money 
obviously referred to the bill as a whole. 

The language used in the fourth condition of Section 14 
is consistent with the intention not to grant new powers. 
The words “information of a public character” are readily 
paraphrased by the words “news and other information of 
general interest”, but only severe pressure will mold them 
into “information approved by an official as contributing 
to the public good.” Similarly the words “literature, the 
sciences, arts” provide objectively ascertainable classifica¬ 
tions of subject matter if given their normal, broad, generic 
meaning, but require the interpolation of qualifying ad¬ 
jectives such as “good”, “classic”, “sound”, “fine” if 
given the qualitative meaning in effect assigned to them by 
the Postmaster General. 

To read into the statute a requirement that the Post¬ 
master General may refuse second-class entry to periodicals 
which do not meet such literary or educational tests as he 
may devise is to set up a censorship of the press, 8 contrary 
to the intent of Congress as expressed by the sponsor of the 
bill and as shown by the House rejection of purely adminis¬ 
trative provisions which it felt might be availed of as the 
thin end of the wedge of censorship. 

For the reasons stated above and those contained in 
pages 17 to 29 of appellant’s brief, it is submitted that 
Congress did not intend to grant the Postmaster the powers 
he seeks to exercise and that he has therefore exceeded his 
authority by prescribing requirements for second-class 
mail matter not contained in the statute. Payne v. National 
Railway Publishing Co., 20 App. D. C. 581 (1902), cert, dis¬ 
missed 192 U. S. 602. 

Respectfully submitted, 

Robert E. Coulson, 

Attorney for The Reader’s Digest Association, Inc., 

Amicus Curiae 

40 Wall Street, New York, N. Y. 

8 House Document No. 559, Postal Commission 1911-1912, 62nd 
Congress, 2nd Session, “Report of Commission on Second Class 
Matter”, p. 142. 
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The Curtis Publishing Company files this brief amicus 
curiae by leave of Court. Curtis believes that the revoca¬ 
tion order is clearly wrong, that it is arbitrary and 
capricious, and that inherent in the order is an arrogation 
of power in one man which Congress never intended and 
which is a threat to freedom of the press and to the public 
welfare. Curtis as a publisher is primarily interested in 
the removal of this threat and, only from that standpoint, 
in the particular injury resulting to Esquire in this pro¬ 
ceeding. 

The Postmaster’s basic contention is that the Fourth 
Condition of Section 226 of the Postal Law 1 imposes upon 
publishers “a positive duty to contribute to the public 
good and the public welfare” and on him the duty of de¬ 
termining whether such interests are being served. He 
implements this conclusion by stating that whenever ma¬ 
terial, although mailable, is * 4 morally improper” and be¬ 
comes “a dominant and systematic feature”, the special 
contribution is lacking (R. 1863). 

The question (apart from constitutional issues) is 
whether Congress intended to authorize an incentive dis¬ 
count (second class rates) to publishers for circulating by 
mail magazines which are “morally good”, and have “edu¬ 
cational value”, and conversely charge higher rates or a 


1 20 Stat. 359 (39 U. S. C. 226). 
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premium for magazines which are “morally improper” or 
lack “educational value”, as those concepts are under¬ 
stood and applied by the Postmaster in office for the time 
being. 

In the Fourth Condition, Congress expressly provided 
that nothing therein contained should be construed to admit 
publications designed primarily for advertising purposes, 
or for free circulation, or for circulation at nominal rates. 
Had Congress intended to exclude public information, 
literature, art, or scientific material which is “morally im¬ 
proper”, it could easily have done so in the same manner 
when the exclusions were under consideration. The failure 
to do so cannot be overlooked. When Congress decided to 
exclude obscene and seditious matter from the mails, it did 
so in plain language as evidenced by the applicable statutes. 
Granting that exclusion can be accomplished by an inclusive 
definition,' certainly Congress never would have relied on 
the language of the Fourth Condition to exclude the 
“morally improper” from the broad fields of public in¬ 
formation, art, literature and science. The Postmaster has 
said that the language of the Fourth Condition seems plain 
and specific and that he is unable to distort the plain 
meaning of plain words (R. 1682). However, the interpre¬ 
tation which the Postmaster now regards as plainly indi¬ 
cated by plain words has been anything but plain to his 
predecessors or even to members of his own staff who 
disagree with him (R. 1861). 

We assume everyone would agree that the terms “pub¬ 
lic information, literature, the sciences and art” as used in 
the Fourth Condition are intended to be broad in scope 
and to accommodate many schools of thought with respect 
to content. The Fourth Condition requires only that the 
magazine be devoted to those objects and is more expansive 
than the defined categories. “Of necessity the words of 
the statute — 1 devoted to literature, the sciences, arts or some 
special industry’—must have a broad interpretation.” 2 

“House Document No. 559, Postal Commission, 1911-12, 62nd Congress, 2nd 
Session, “Report of Commission on Second Class Matter,” p. 142. Appellant’s 
Brief, p. 25 . 
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The Postmaster now proposes to screen such material 
through his personal concepts of morality and educational 
value. Certainly that is a dangerous threat to the public 
welfare. Witness the absolutism of the Postmaster in his 
order, the peripatetics of the District Court in its search 
for standards, and the standards adopted by the Court. 

The Postmaster did not concern himself with stand¬ 
ards. While he alluded to the current mores of the average 
person (R. 1860), he did not reach his conclusions by any 
such reference. He ignored the overwhelming weight of 
testimony of very estimable witnesses ,* he ignored the find¬ 
ings of the Hearing Board that Esquire accords with the 
current standards and “mores of the day”; and he ignored 
the mores of his predecessors in office who have regularly 
accorded Esquire and other publications having similar 
content second class rates. It is clear from a reading of 
the order that the Postmaster reached his conclusions on 
a wholly subjective basis and that his point of view was 
infected by a desire to obtain corrective legislation. 

The District Court, mindful of the need for objective 
standards, speculated on the influences of the educational 
and moral standards of Queen Victoria, George Washing¬ 
ton, Thomas Jefferson, Abraham Lincoln, Robert E. Lee, 
William McGuffey, and Andrew Jackson upon the ‘ * men 
of ’79 who sat in the halls of Congress”, and concluded 
that Congress legislated with reference to the standards 
of ethics and morals of the “Victorian era translated to 
the American conception” (R. 1967), whatever that may 
mean. We regret that the District Court did not consult 
the political philosophy of Thomas Jefferson, who, alluding 
to the then current low quality of newspapers, wrote (Ap¬ 
pellant’s Brief, p. 41): 

“It is, however, an evil for which there is no remedy; 
our liberty depends on the freedom of the press, and 
that cannot be limited without being lost.” 
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In appraising the consequences of such moralizing, it 
should be borne in mind that, if an administrative act of 
exclusion cannot Jbe upset on judicial review unless clearly 
wrong or unsupported by substantial evidence, then in these 
fields of human endeavor, the dangers of effective caprice 
are unlimited. The requirement that there be “substan¬ 
tial evidence” means nothing unless the evidence is related 
to ascertainable standards and appraised with objectivity 
in the light of those standards. 

Taking the view of the District Court for illustration, 
at what point would the testimony of a small group of 
“Victorians” be regarded as unsubstantial. On this basis, 
much that lies within the field of literature or art or public 
information would be excluded because a Postmaster of 
Victorian or Aristotelian tendencies so decreed. Consider 
the problems of publishers endeavoring in 1945 to meet 
the standards of the “Victorian era translated to the 
American conception.” What pitfalls! A magazine could 
easily build up a good will under the paternal objectivity 
of one Postmaster only to find itself out of business under 
the crusading subjectivity of his successor. 

As the legislative history of the Fourth Condition and 
subsequent efforts to amend it show, Congress expressly 
sought to avoid the dangers here depicted. 

If this order stands, we see only confusion and censor¬ 
ship ahead. It is idle to say that we would then be dealing 
only with classification and not censorship. The subtle 
hand of indirect censorship would be laid upon all pub¬ 
lishers of magazines under the fear of proscription. 

Respectfully submitted, 

Arthur H. Clephane, 

Attorney for The Curtis Publish¬ 
ing Company y Amicus Curia. 

1335 Land Title Building, 
Philadelphia 10, Pa. 

Francis H. Scheetz, 

Philadelphia 10, Pa. 

Of Counsel. 
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Irnteii States ©mart nf Appeals 

DISTRICT OF COLUMBIA 


Esquire, Inc., 

Appellant, 

against 

Frank C. Walker, as Postmaster 
General of the United States, 

Appellee. 


No. 8899. 


BRIEF OF THE AMERICAN CIVIL LIBERTIES 
UNION AS AMICUS CURIAE 


Statement of the Case 

This is an action to enjoin the enforcement of, and to 
have declared invalid, an order dated and filed December 
30, 1943, made by defendant as Postmaster General of the 
United States, and revoking the second-class mailing 
privileges of Esquire Magazine. The appeal is from a 
final judgment in the District Court entered on July 27, 
1944, 55 F. Supp. 1015, which dismissed the complaint on 
the merits. 

Interest of the American Civil Liberties Union 

This brief is filed on behalf of the American Civil 
Liberties Union as amicus curiae, pursuant to leave 
obtained from the court The American Civil Liberties 
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Union is a nationwide, non-profit organization, whose 
members are laymen and lawyers interested in the preser¬ 
vation of the fundamental personal rights guaranteed to 
individuals by the Constitution of the United States and 
of the various states. 

We have filed a brief because of the extraordinary 
importance of this case. By a new and unique construc¬ 
tion of an innocent-looking provision in the postal laws, 
the Postmaster General has here started a new policy, 
apparently to be widely applied, 1 of restricting the circu¬ 
lation of literature through the mails in accordance with 
his personal opinion of its value. If this construction 
should be sustained and the Postmaster General should be 
thus vested with despotic powers of control over access 
to the mails, then freedom of circulation—which is essen¬ 
tial to freedom of the press—will be seriously impaired. 

Statute Involved 

The issue presented to the Court herein is primarily 
as to the extent of the defendants authority under the 
second-class mailing statute, 39 U.S.C.A. Secs. 224, 226. 
For convenience, we reprint the entire statute at this 
point. 

Sec. 224. “Mailable matter of the second class 
shall embrace all newspapers and other periodical 
publications which are issued at stated intervals, 
and as frequently as four times a year and are 
within the conditions named in sections 225 and 
226 of this title. , ’ 

Sec. 226. “Except as otherwise provided by 
law, the conditions upon which a publication shall 
be admitted to the second class are as follows: 
First. It must regularly be issued at stated inter- 


1 . See page 30 , infra. 
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vals, as frequently as four times a year, and bear 
a date of issue, and be numbered consecutively. 
Second. It must be issued from a known office of 
publication. Third. It must be formed of printed 
paper sheets, without board, cloth, leather, or other 
substantial binding, such as distinguish printed 
books for preservation from periodical publications. 
Fourth. It must be originated and published for 
the dissemination of information of a public char¬ 
acter, or devoted to literature, the sciences, arts, or 
some special industry, and having a legitimate list 
of subscribers. Nothing herein contained shall be 
so construed as to admit to the second class rate 
regular publications designed primarily for adver¬ 
tising purposes, or for free circulation, or for cir¬ 
culation at nominal rates.’’ 

Summary of Argument 

For the following reasons we believe the Court should 
declare invalid defendant’s order of revocation, reverse 
the decision in the Court below, and grant the injunction 
prayed for by the plaintiff: 

1. The so-called “privilege doctrine”—upon 
which the order attacked herein is based—is an 
indefensible anachronism in constitutional law. 

2. Possession of the second-class mailing privi¬ 
lege is essential to a periodical’s ability to circulate 
freely and to compete on fair terms for the public’s 
interest, and therefore to the freedom of the press. 

i 

3. The Postmaster General’s order revoking 

Esquire’s right to the use of the second-class mail- i 
ing rates is unconstitutional. I 

i 

4. The order revoking Esquire’s second-class 
mailing privilege transcends the authority vested in i 
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the Postmaster General by the federal postal 
statutes. 

5. This Court has plenary power to review the 
defendant’s construction of the second-class mailing 
statute. Since the controversy at bar involves fun¬ 
damental individual liberties, defendant’s deter¬ 
minations on questions of fact are not entitled to 
the presumption of finality usually attached to 
administrative findings. 


POINT I 

The so-called “privilege doctrine”—upon which 
the order attacked herein is based—is an indefensible 
anachronism in constitutional law. 

The keystone of Postmaster General Walker’s opinion 
in the order attacked herein—and the underlying assump¬ 
tion of the opinion of the District Judge—is the conclusion 
that the right to transmit periodicals as second-class mail¬ 
ing matter is an “extraordinary privilege”, deprivation of 
which presents no question “of the right of freedom of 
speech, or the right of the freedom of the press”. This 
theory and its expression are obviously based upon a re¬ 
affirmation of the so-called “privilege doctrine”, i.e., that 
Congress has plenary control over the use of the mails 
and can grant or withhold access to the mails on any terms 
it sees fit. While we are convinced that this Court could 
reverse the Postmaster General’s order on narrower 
grounds, e.g., because it exercises authority not conferred 
by the statute and because it is not supported by the facts 
adduced at the administrative hearing, it is clear that the 
Court cannot uphold the Postmaster General’s order and 
the District Court without accepting the “privilege doc- 
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trine”. And we believe this Court should take this 
opportunity to reassay broadly the validity of the “priv¬ 
ilege doctrine” itself. 

While the constitutional guarantees of free expression 
have long existed, their implemention by a series of speci¬ 
fic rules and a spirit of active judicial enforcement has 
been primarily a development of the last twenty-five years. 
During this period the courts have repeatedly recognized 
that, in addition to safeguarding individual rights, the con¬ 
stitutional guarantees of freedom of speech and the press 
serve to protect the public’s interest in the spread of free 
discussion and the evaluation of differing points of view. 
Thus it is no longer simply a question of balancing the 
individual’s (or a periodical’s) rights against those of the 
state; instead, in analyzing any claim for limiting free 
expression, the alleged evil must be balanced against both 
the individual’s right to speak and the public’s interest in 
hearing all that is to be said. The usual presumptions in 
favor of the constitutionality or legality of official action 
have in practice, if not fully in theory, been moderated 
and practically discarded in this field. See U. S. v. Caro¬ 
tene Products, 304 U. S. 144, 152, n. 4; Schneider v. State, 
30S U. S. 147; Stromberg v. California, 283 U. S. 359; 
Lovell v. City of Griffin, 303 V. S. 444; Thomas v. Collins, 
U. S. Sup. Ct. No. 14, Oct. Term, 1944, 13 IT. S. L. Week 
4097; Luskv, Minority Rights and the Public Interest 
(1942), 52 Yale L. Journal 1. 

A review of the judicial criteria developed since the 

first World War, to evaluate the constitutional validity 

of state and federal limitations on free expression, will 

indicate some more specific rules for analyzing these cases. 

First, legislation or administrative regulations which are 

worded so broadlv that thev can be construed to restrict 

« * 

admittedly proper discussion, along with discussion which 
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may be subject to regulation, have been held to be invalid 
on their face. Stromberg v. California, supra; Lovell v. 
City of Griffin, supra; Thornhill v. Alabama, 310 U. S. 88, 
96-9S; Taylor v. Mississippi, 319 U. S. 583. Second, it has 
been held that in order to justify a limitation on the 
expression of ideas, it must be shown that some evils 
within the reach of preventive governmental power would 
be likely to arise, as an immediate result of the statements 
in question—the so-called “ clear and present danger 
rule”, strictly speaking. Schenck v. United States, 249 
U. S. 47; Whitney v. California, 274 U. S. 357, 377 (concur¬ 
ring opinion by Mr. Justice Brandeis); Herndon v. Lowry, 
301 U. S. 242; Bridges v. California, 314 U. S. 252; 
Thomas v. Collins, supra. Third—and this is often con¬ 
sidered as a separate part of the “clear and present 
danger” rule—in some cases when some evil is admittedly 
likely to occur as a result of untrammeled discussion, it 
must also be shown before a restraint may be exercised 
that the evil is so serious or the possibility of subsequent 
redress so futile as to overbalance the public interest 
in the free dissemination of ideas. Near v. Minnesota, 283 
U. S. 697; United States v. Carotene Products Company, 
supra; Schneider v. State, supra; Bridges v. California, 
supra; West Virginia State Board of Education v. Bar¬ 
nette, 319 U. S. 624. 

The wide extent and pervasive spirit of the judicial 
outlook which has been developed in these “civil liberties 
cases” can only be appreciated by a brief review of the 
treatment accorded specific problems. The most striking 
evidence of the change has appeared in the Supreme 
Court’s willingness to change its approach on apparently 
settled problems. In two important instances the deci¬ 
sions in recent years have run directly contrary to deci¬ 
sions made in the early 1900’s. 
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1. In Patterson v. Colorado, 205 U. S. 454, a proceed¬ 
ing involving contempt of court charges, doubts were 
expressed as to whether there were any federal judicial 
safeguards protecting free discussion against interference 
by state governments. But in Gitlow v. New York, 
268 U. S. 652, and in Fiske v. Kansas, 274 U. S. 380, the 
Fourteenth Amendment was invoked to provide just such 
a protection. And in Bridges v. California, supra, the 
guarantee of the Fourteenth Amendment was specifically 
applied to restrict liability for statements which were the 
subject of a contempt proceeding in a state court. 

2. In Davis v. Massachusetts, 167 U. S. 43, it was held 
that there was no constitutional right to make speeches 
in municipal parks. But in Hague v. C.I.O., 307 U. S. 496, 
the Fourteenth Amendment was found to protect freedom 
of speech in city streets and parks against arbitrary cur¬ 
tailment. 

The Supreme Court’s recent vigilance to protect intel¬ 
lectual freedom is exemplified in decisions dealing with 
numerous other situations in which governmental bodies 
have sought to impose controls for one reason or another. 
In the case of statements which allegedly endangered mili¬ 
tary morale, it was first and eloquently indicated that 
safeguards existed against arbitrary restrictions. Schenck 
v. United States, supra; Abrams v. United States, 250 
IT. S. 616, 624; Gilbert v. Minnesota, 254 U. S. 325, 334. 
Speeches advocating violent overthrow of the government 
have been held subject to restraint only where there was 
actual danger of insurrection. And an attempt to prohibit 
speech systematically exercised to defame a religious 
group, without involving an immediate danger of violence, 
was overruled in Cantwell v. Connecticut, 310 IT. S. 296. 
Advocacy of trade union organization by speeches, peace¬ 
ful picketing, and similar devices has been recognized 
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as a constitutionally protected form of free speech, in 
Thomas v. Collins, supra, Thornhill v. Alabama, supra, 
and A. F. of L. v. Swing, 312 U. S. 321. The analogous 
right of assembly was itself vigorously upheld in DeJonge 
v. Oregon, 299 U. S. 353. 

Freedom of the press has also been specifically pro¬ 
tected against governmental curtailment under the new 
approach. Near v. Minnesota, supra; Grosjean v. Ameri¬ 
can Press Company, 297 U. S. 233. And in these cases 
a particularly strict opposition was voiced against any 
form of previous restraint on publication or circulation. 
The distribution of leaflets has been accorded a similar 
right of freedom from restraint on circulation. Lovell 
v. City of Griffin, supra; Schneider v. State, supra. In 
fact the new approach has already been applied, univer¬ 
sally and without exception, in connection with judicial 
protection of free expression in almost all the major media 
of communication—and in all those where the question has 
been passed on recently. 2 

The new judicial attitude of active protection of civil 
liberties has also been evidenced recently in two spheres 
in which the federal government had traditionally been 
held to possess “plenary powers”—the question of exclu¬ 
sion from the country of aliens and of imported literature, 
on the ground of supposed undesirability. In this realm 
of intellectual mercantilism, the time-honored policy of 
administrative finality has been forced to yield. While 
political opinion remains a criterion of qualification to live 
in this country, the Supreme Court has recently enforced 
a strict construction of the relevant statutory provisions 
in naturalization and deportation proceedings. Baumgart¬ 
ner v. United States, 322 U. S. 665; Schneiderman v. United 

2. Cf. Columbia Broadcasting System v. United States, 316 U. S. 407, 
and Associated Press v. United States, 52 F. Supp. 362 (S.D. N.Y.), prob. 
juris, noted, U. S. Supreme Court, May 8, 1944. 
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States, 320 U. S. 118; Kessler v. StrecJcer, 307 U. S. 22. 
Similarly, in the lower federal courts, the powers of the 
Customs Officials under 46 Stat. 680, 19 U.S.C.A., Sec 305, 
to ban the importation of books into the United States be¬ 
cause of “ obscenity ” has been strictly construed. United 
States v. One Book Called “Ulysses”, 5 F. Supp. 182, aff’d, 
72 F. (2d) 705 (C.C.A. 2d); Parmelee v. United States, 
113 F. (2d) 729 (App. D. C.). 


In our view, a strikingly anachronistic contrast to the 
tenor of the above eases appears Tn the present state of 
the law governing communication through the use of the 
mails. Yet this is hardly surprising; for the doctrine pur¬ 
porting to control this field was settled in the late nine¬ 
teenth century, in a group of fraud and lottery cases. And, 
because of the circumstance that no important cases in¬ 
volving exclusion from the mails have arisen since the early 
1920 7 s, the postal powers have never been examined 
broadly in the light of the policy of protecting freedom of 
communications as embodied in recent interpretations of 
the First Amendment. 

It should be remembered that the Postmaster General ’s 
order under attack herein, and the opinion of the District 
Court, are both clearly predicated on the so-called “privi¬ 
lege doctrine”. Unquestionably the older fraud and lot¬ 
tery cases, and one leading wartime case, contain language 
which give this theory an almost unlimited scope. But a 
resume of the history of the “privilege doctrine” will 
suffice to indicate that the Postmaster General has here 
sought to extend his powers to a degree hereto unprece¬ 
dented, far beyond what lias been actually decided in pre¬ 
vious cases. More fundamentally, we contend that the 
whole doctrine is an outmoded concept which cannot sur¬ 
vive direct judicial re-examination. 
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We begin with a short historical summary. The extent 
of the postal power was almost completely ignored at 
the Constitutional Convention, and only the slightest at¬ 
tempt was made to control the content of the mails until 
after the Civil War. But in the 1860’s and 1870’s lot¬ 
teries and fraudulent promotion schemes became a seri¬ 
ous problem on a national scale, and these operated 
through the use of the mails. Accordingly, statutes were 
passed excluding from the mails the specific individual ma¬ 
terial used in connection with any lottery enterprise or any 
scheme to defraud, 15 Stat. 196; 17 Stat. 323. At about the 
same time, a statute was adopted excluding from the mails 
obscene material, 13 Stat. 507. 

It was against this background that the “privilege doc¬ 
trine” appeared and grew. 3 When promoters of shady 
schemes challenged the restrictive statutes, the Supreme 
Court gave them short shrift. In Ex parte Jackson, 96 
U. S. 727, the first important case, a promoter challenged 
the statute excluding lottery material from the mails. The 
Court stated broadly and without any analysis that the 
powrer to establish a postal system and the “right to des¬ 
ignate wdiat shall be carried necessarily involves the right 
to determine wdiat shall be excluded” (96 U. S. at 732). 
However, the Court immediately added important limita¬ 
tions on this unnecessarily latitudinous language. In dis¬ 
cussing the relations between freedom of press and the 
right of access to the mails, the Court declared: 

“Liberty of circulating is as essential to that 
freedom as liberty of publication, indeed, without 
that circulation, the publication would be of little 
value.” 

3. See Rogers, The Postal Power of Congress (1916) (Johns Hopkins 
University Studies, Series XXXIV No. 2); Deutsch, Frccdotn of the Press 
and the Mails (1938), 36 Mich. L. Review 703. 
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“The difficulty attending the subject arises, not 
from the want of power in Congress to prescribe 
regulations as to what shall constitute mailable mat- i 
ter, but from the necessity of enforcing them con¬ 
sistently with rights reserved to the people, of far : 
greater importance than the transportation of the 1 
mail.” (96 U. S. at 732-733.) 

The Court then added that free access to the mails was 
not necessary, since other means of circulation were avail- 
able. Thus it is clear that, even under the Jackson case, 
if the use of the mails becomes necessary for free circu- 
lation, it cannot be constitutionally forbidden. 

In succeeding cases, the doctrine that the use of the 
mails was a privilege which could be extended or withheld i 
by the government on any grounds whatever, was re- I 
peated, without any real analysis or much mention of the 
freedom of press caveat of the Jackson case. In re 
Rapier, 143 U. S. 110, again involved denial of the mails j 
to lottery material. In Public Clearing House v. Coyne, 
194 U. S. 497, an obviously fraudulent scheme was frus¬ 
trated by postal refusal to deliver the mail involved, with 
the Court stating that “the legislative body in thus estab¬ 
lishing a postal service may annex such conditions to it as 
it chooses” (194 U. S. at 506). Once again the language 
was broader than the question at bar required, see also j 
American School of Magnetic Healing v. Me Annuity, 1S7 
U. S. 94. j 

The first World War provided the first extensive exam¬ 
ples of exclusion from the mails of matter because its in¬ 
tellectual content was found undesirable. The Espionage I 
Act of 1917, 40 Stat. 219, 230, 50 U.S.C.A., Sec. 33, 18 ! 
U.S.C.A., Sec. 343, defined three types of seditious ma- ; 
terial, and declared that such matter was unmailable. The j 
Post Office’s whole policy must be considered in the light 
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of the wartime hysteria existing at that time, and resulted 
in some remarkable actions; Yeblen’s Imperial Germany 
and the Industrial Revolution was recommended for gen¬ 
eral reading by George Creel and then excluded from the 
mails, and an issue of the Nation was actually excluded by 
the Postmaster General for criticizing Samuel Gompers. 

The leading case arose amid this atmosphere, but on a 
different point. Some issues of the Milwaukee Leader, a 
Socialist publication, were found unmailable and ex¬ 
cluded; and the Postmaster General then proceeded to 
revoke the Leader’s second-class permit as to all future 
issues. In United States ex rel. Milwaukee Social Demo¬ 
cratic Publishing Co. v. Burleson, 255 U. S. 407, the Su¬ 
preme Court sanctioned this action. First, to set the 
background, the privilege doctrine was accepted by a state¬ 
ment that the government has a “practically plenary 
power over the mails.” (255 U. S. at 411.) The Court 
then proceeded to analyze the terms on which Congress 
intended to grant access to the mails, by a combined con¬ 
sideration of the Espionage Act and the second-class mail¬ 
ing statute. Second, it was assumed that the same criteria 
are to be applied under both acts; thus the requirements 
of mailabilitv under the Act of 1917 were included in the 
requirements for second-class rates under the Act of 1879. 
No evidence was presented in support of this synthetic 
interpretation. Third, the Court apparently accepted the 
Postmaster General’s theory that, since one issue had been 
excluded, the Leader did not meet the requirement of regu¬ 
lar mailing under the second-class act. Fourth, the theory 
was announced that, if a periodical had repeatedly pub¬ 
lished material thought to violate the law (the Espionage 
Act), the purpose of the two acts was to cut off the periodi¬ 
cal from future access to the second-class rates—on the 
ground that a presumption had been adopted that such 
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action would continue. Fifth, the difficulties of adminis¬ 
tering a daily check of a newspaper were taken cognizance 
of. It should be noted that, though based on the privilege 
doctrine, the new holdings in the Burleson case are all 
purely matters of statutory construction. 

The Burleson case has striking weaknesses, both as to 
constitutional lawr and as statutory construction. First, 
it w’as charged with the hysteria of the time; at one point 
the majority opinion (seven to two) actually denounced the 
publisher for undertaking the litigation because it was 
“futile”. Second, there were two vigorous dissents by j 
Justices Brandeis and Holmes, which inter alia contained 
the first explicit attempt to “brush away” the “web of un¬ 
reality” of the “privilege doctrine”. Frankfurter, Mr. 
Justice Holmes and the Supreme Court (1938) 57. In these j 
dissents it was recognized that under modern conditions a 
free press could not exist without access to the mails and j 
the use of the second-class rate. Third, as Mr. Justice 
Holmes pointed out, “The question of the rate has nothing 
to do with the question whether the matter is mailable.” i 
(255 U. S. at 437.) And it would seem that the complete ; 
definition of “mailable matter of the second class” vras ; 
given in 39 U.S.C.A., See. 224, quoted on page 2 supra. 
Fourth, the basic conclusion that the Espionage Act was 
intended to authorize permanent exclusion from the second- i 
class rate was contradicted bv other legislative historv of ; 
the Act itself. It there appeared clearly that the provi¬ 
sions for taking action under the statute were expressly 
limited to a single issue. As originally introduced, the Act i 
made specific provision for permanent exclusion from the 
mails of periodicals found to violate the Act. But, when it 
was brought to the floor of the House, Representative 
Volstead (acting as its floor manager) explained that the 
committee had purposely deleted these provisions: 
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“The only power we left in the bill over the 
mails gives the postmasters the right to exclude 
treasonable or anarchistic matter—exclude that par¬ 
ticular edition, the particular article.” (55 Cong. 
Rec. 1607.) 

It is thus perfectly clear that, even under the Espionage 
Act, as in the case of all other statutes involving exclusion 
from the mails, Congress intended that action taken against 
alleged violators should be limited to excluding the particu¬ 
lar matter found objectionable. No presumption was ever 
adopted in any Act that alleged violations would continue, 
and thus justify exclusion of future issues. 

A little later, Leach v. Carlile, 258 U. S. 138, again 
presented the question of the extent to which previous re¬ 
straints could be imposed over access to the mails. In 
dissenting from the prevailing treatment of the fraud order 
statute, frankly rooted on the “privilege doctrine”, Mr. 
Justice Holmes commented: 

“there are considerations against it that seem to 
me never to have been fully weighed and that I think 
it my duty to state.” (258 U. S. at 140.) 

No major Supreme Court cases on exclusion from the 
mails have come up since the Supreme Court split in the 
Burleson and Leach cases. For a few lower court opinions 
in the 1920’s, see A.C.L.U. v. Kiely, 40 F. (2d) 451 (C.C.A. 
2nd); Gitlow v. Kiely, 44 F. (2d) 227 (S.D.N.Y.), aff’d, 49 
F. (2d) 1077 (C.C.A. 2nd), cert, den., 284 U. S. 648. It 
should be noted that the Burleson and Leach dissents were 
quoted with approval by this Court in Pike v. Walker, 121 
F. (2d) 37, 39 (U. S. Ct. Apps. D. C.). Accordingly we 
submit that it is incumbent upon this Court to re-evaluate 
the privilege doctrine in light of the numerous more recent 
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cases cited supra dealing with other questions of freedom 
of expression. 

We respectfully contend that upon such re-examination 
the “privilege doctrine’’ will have to be jettisoned. We 
do not of course contend that Congress is without power 
to exclude material from the mails when necessary to 
prevent clear and present danger of serious injury to 
public morals or the public safety. Indeed, except for the 
previous restraints approved in the Burleson and Leach 
cases, supra, we do not believe excision of the ‘‘privilege 
doctrine” will undermine the decisions (as distinguished 
from the language) in any of the past cases which have in 
effect inserted a “federal police power” into the postal 
power. However, the order presently under review has no 
justification in the Constitution, the statute, or in the past 
decisions—and the constitutional question involves a seri¬ 
ous threat to the American tradition of freedom of the 
press. 


POINT II 

Possession of the second class mailing privilege is 
essential to a periodical’s ability to circulate freely and 
to compete on. fair terms for the public’s interest, and 
therefore to freedom of the press. 

In his order of revocation, the Postmaster General has 
- taken the position that, since the other classes of mail, 
as well as all non-governmental means of transportation, 
are still left open to Esquire, deprivation of the second 
class privileges raises no question of freedom of speech 
or freedom of the press. (Order No. 23459, p. 2.) 

This contention ignores the realities of the conditions 
under which newspapers and magazines are circulated. 
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In his answers (Par. 22), defendant admitted that more 
than 25,000 periodicals have established second class 
entries. Examination of a chart entitled Comparison of 
Magazine Circulations for First Six Months 1942-1943 
prepared by the Popular Science Publishing Company, as 
an aid to advertisers, reveals that in both years compre¬ 
hended in the study, more than 50% of the total circu¬ 
lation of 76 leading weekly, bi-weekly and monthly 
magazines comprised subscription sales. 4 For the most 
part, such subscription sales were distributed through use 
of the second class mailing privilege. 

We think it is too plain to require detailed demonstra¬ 
tion that when a periodical loses its second class mailing 
privileges, its ability to compete effectively with other 
periodicals for the public’s interest is greatly impaired. 5 

Defendant in his order of revocation franklv conceded that 

* 

the costs of circulation are greatly increased if a publica¬ 
tion is forced to use some other class of the mails. The 
problem is particularly acute in the case of small town 
or rural newspapers. As Professor Zechariah Chafee 
pointed out in his classic book, Freedom of Speech (1919), 
at page 144: 

“A newspaper editor fears being put out of busi¬ 
ness by the administrative denial of the second- 
class mailing privilege much more than the pros¬ 
pect of prison subject to a jury trial.” 

As this Court stated in Pike v. Walker, 121 F. (2d) 37 
(U. S. Ct. Apps. D. C.) at 39: 


4. In 1943 total circulation for the group of magazines included in the 
study was 65,596,394. Of this total, 34,222,345 represented subscriptions, in 
almost all cases distributed through the mails. The comparable figures for 1942 
were 63,428,602 total circulation, and 34,622,332 subscription sales. 

5. On pp. 9-11 of Plaintiff’s brief below, a description is given of the 
extent to which Esquire would be affected if defendant’s order of revocation 
remained in effect. 
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“Whatever may have been the voluntary nature 
of the postal system in the period of its establish¬ 
ment, it is now the main artery through which the 
business, social, and personal affairs of the people 
are conducted and upon which depends in a greater 
degree than upon any other activity of government 
the promotion of the general welfare.’’ 

It is of course true that the United States is not obli¬ 
gated to continue to maintain the subsidy to periodical 
circulation embodied in second class rates. But it is 
equally plain that so long as the privilege is maintained, 
denial thereof inflicts an unfair competitive disadvantage 
on publishers, which cannot be justified unless required 
by the clear mandate of the statute. Worse than that, 
the unjust deprivation of the second class privileges of 
a particular periodical has the effect of curtailing freedom 
of the press by reducing the possibility that the public 
will be able to enjoy the opportunity to read the partic¬ 
ular views of a given publisher, at a reasonable subscrip¬ 
tion price. 6 Hence there is a clear requirement that as 
between publishers the administration of the second class 
rates must be conducted without discrimination. As Mr. 
Justice Brandeis pointed out in his dissenting opinion in 
the Burleson case: 

“It is argued that although a newspaper is barred 
from the second-class mail, liberty of circulation is 
not denied; because the first and third-class mail 
and also also other means of transportation are 
left open to a publisher. Constitutional rights 
should not be frittered away by arguments so tech¬ 
nical and unsubstantial. * * * But to carry 

newspapers generally at a sixth of the cost of the 
service and to deny that service to one paper of 

6. As a practical matter the subsidy has been intended to benefit the rural 
population by giving publishers an inducement to distribute widely their papers 
for popular consumption and education. 
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the same general character, because to the Post¬ 
master General views therein expressed in the past 
seem illegal, would prove an effective censorship 
and abridge seriously freedom of expression * * 

“The contention that, because the rates are non¬ 
compensatory, use of the second-class mail is not a 
right but a privilege which may be granted or with¬ 
held at the pleasure of Congress, rests upon an 
entire misconception, when applied to individual 
members of a class. The fact that it is largely 
gratuitous makes clearer its position as a right; for 
it is paid for by taxation.” (255 U. S. at 431, 433.) 

It is especially important that this Court act now to 
preserve the right of equal access to the second class privi¬ 
lege, free of arbitrary administrative discrimination, be¬ 
cause the present Postmaster General seems to have em¬ 
barked upon a general campaign for extending the scope 
of his control over mail classifications. Thus, in the 
Annual Report of the Postmaster General for the Fiscal 
Year Ended June 30, 1943, it was stated: 

“It is not believed, however, that our citizens then 
were or now are willing to pay through general 
taxation part of the postage on magazines which 
violate the obscenity or the sedition statutes, or 
which cannot by any stretch of the imagination be 
construed as published to elevate the mind, or im¬ 
prove public thought, or disseminate information 
of a public character. The freedom of the press 
is not here involved. It is a question of correct 
classification of mail matter under the law” (p. 8). 

The complete answer to this gratuitous assumption 
of power is that given by Mr. Justice (then Professor) 
Frankfurter in his book, Mr. Justice Brandeis (1932), at 
page 111: 
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“The press is the most important vehicle for the 
dissemination of opinion. The constitution pre¬ 
cludes its censorship. Equally inadmissible should 
be all oblique methods of censoring the press. Par¬ 
ticularly offensive is the coercive power of unregu¬ 
lated administrative control.” 


POINT III 

The Postmaster General’s order revoking Esquire’s 
right to the use of the second-class mailing rates is 
unconstitutional. 

We have already shown that, as a practical matter and 
under modern conditions a periodical’s freedom depends 
upon equal access to the second-class mailing rate. In the 
present proceeding the Postmaster General has by order 
suspended Esquire’s second-class mailing rights for all 
future issues, regardless of content, because he person¬ 
ally does not believe that past issues make a “special 
contribution to the public welfare.” The constitutional 
question raised here is best appreciated by treating the 
Postmaster General’s construction of the statute as if it 
were in fact a restatement of the text of the law. The 
statute would thus read: 

“literature which, in the opinion of the Postmaster 
General, makes a special contribution to the public 
welfare” 

is entitled to second-class mailing rates. We now propose 
to show that such a law—and thus an order presupposing 
one—would be unconstitutional because: 

1. It is an unwarranted previous restraint on freedom 
of circulation, in violation of the First Amendment. 
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2. It involves an unlawful delegation of power—and, 
moreover, is void for vagueness and authorizes arbitrary 
discrimination between individuals, in violation of the 
Fifth Amendment. 

(a) The First Amendment prohibits previous restraints 
on freedom of the press and of circulation, except in cases 
of imminent public danger. 

To appreciate the actual results of the Post Office De¬ 
partment’s practice of suspending the use of second-class 
mailing rates, it is necessary to break through the in¬ 
tellectual blind imposed by the “privilege doctrine”, and 
examine the actual effects of the present order. First, it 
operates directly as a previous restraint against the pub¬ 
lication and circulation of a periodical. Second, this re¬ 
striction is aimed not against one issue, adjudged harmful, 
but against all future issues, regardless of their content. 

Apart from Post Office practice, almost the only direct 
previous example of such a censorship appears in Near v. 
Minnesota, 283 U. S. 697. There a state statute provided 
for suppression as a nuisance of any periodical which was 
obscene or defamatory. In holding the law unconstitu¬ 
tional, Mr. Chief Justice Hughes said: 

“If we cut through mere details of procedure, 
the operation and effect of the statute in substance 
is that public authorities may bring the owner or 
publisher of a newspaper or periodical before a 
judge upon a charge of conducting a business of 
publishing scandalous and defamatory matter—in 
particular that the matter consists of charges 
against public officers of official dereliction—and 
unless the owner or publisher is able and disposed 
to bring competent evidence to satisfy the judge 
that the charges are true and are published with 
good motives and justifiable ends, his newspaper or 
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periodical is suppressed and further publication is 
made punishable as a contempt. This is of the 
essence of censorship. 

“The question is whether a statute authorizing j 
such proceeding in restraint of publication is con- ; 
sistent with the conception of the liberty of the j 
press as historically conceived and guaranteed. In 
determining the extent of the constitutional protec¬ 
tion, it has been generally, if not universally, con¬ 
sidered that it is the chief purpose of the guaranty ! 
to prevent previous restraints upon publication.” j 
(283 U. S. at 713.) 

Again, in Grosjean v» American Press Co., 297 U. S. 
233, the late Long regime in Louisiana attempted to re- j 
strict the press in that state; and the device used "was a i 
tax on all newspapers having a circulation over a certain 
figure. Recognizing the dangers inherent in any attempt 
to penalize or restrict circulation, the Supreme Court j 
unanimously struck it down, saying: ! 

“The form in which the tax is imposed is in itself 
suspicious. It is not measured or limited by the j 
volume of advertisements. It is measured alone by 
the extent of the circulation of the publication in 1 
which the advertisements are carried, with the plain 
purpose of penalizing the publishers and curtailing 
the circulation of a selected group of newspapers.” 
(297 U. S. at 251.) 

More specificially, the Post Office practice of restricting; 
all future issues of a periodical by suspending second- 
class privileges is cogently discussed in the classic dis¬ 
sents of Justices Holmes and Brandeis in the Burleson 
and Leach cases. As Mr. Justice Brandeis put it in the 
Burleson case: 7 

7. We have seen on page 14, supra, that this practice was there also 
not authorized by the statute as passed by Congress. 
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“But while he (the Postmaster) may thus exclude 
from the mail specific matter which he deems of 
the kind declared by Congress to be unmailable, he 
may not, either as a preventive measure or as a 
punishment, order that in the future mail tendered 
by a particular person or the future issues of 
a particular paper shall be refused transmis- 
sion. * * 

“If such power were possessed by the Postmaster 
General, he would, in view of the practical finality 
of his decisions, become the universal censor of 
publications. For a denial of the use of the mail 
would be for most of them tantamount to a denial 
of the right of circulation.” (255 U. S. at 421-423.) 

As was said by Mr. Justice Holmes in the Burleson 
case, 

“On the other hand, the regulation of the right 
to use the mails by the Espionage Act has no pecu¬ 
liarities as a war measure, but is similar to that in 
earlier cases, such as obscene documents. Papers 
that violate the act are declared nonmailable, and 
the use of the mails for the transmission of them 
is made criminal. But the only power given to the 
Postmaster is to refrain from forwarding the papers 
when received, and to return them to the senders. 
Act of June 15, 1917, chap. 30, title XII, 40 Stat. at 
L. 217, 230, Comp. Stat. § 10,401a, Fed. Stat. Anno. 
Supp. 1918, p. 132; Act of May 16, 1918, chap. 75, 40 
Stat. at L. 553, 554, Comp. Stat. 10,212cc, 10,401d, 
Fed. Stat. Anno. Supp. 1918, p. 133. He could not 
issue a general order that a certain newspaper 
should not be carried because he thought it likely 
or certain that it would contain treasonable or ob¬ 
scene talk. The United States may give up the Post- 
office when it sees fit; but while it carries it on, the 
use of the mails is almost as much a part of free 
speech as the right to use our tongues; and it would 
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take very strong language to convince me that Con¬ 
gress ever intended to give such a practically 
despotic power to any one man. There is no pre¬ 
tense that it has done so. Therefore I do not con¬ 
sider the limits of its constitutional power.” (255 
U. ,S. at 437.) 

In his dissent in the Leach case, Mr. Justice Holmes put 
it briefly: 

“I cannot understand by "what authority Congress 
undertakes to authorize anyone to determine in 
advance, on the grounds before us, that certain 
words shall not be uttered. Even those who inter¬ 
pret the (First) Amendment most strictly agree that 
it was intended to prevent previous restraints” 
(258 U. S. at 140-141). 

The dissenting opinions in the Burleson case have been 
widely quoted with approval—including by this Court in 
Pike v. Walker, supra. And it seems likely that they were 
accepted sub silentio by the Supreme Court in the Near and 
Grosjean cases. The practice should here be recognized 
for what it is—an unconstitutional previous restraint. 

(b) The statute, as interpreted by the Postmaster 
General is an unlawful delegation of power, is void for 
vagueness, and authorizes arbitrary discrimination between 
individuals in violation of the Fifth Amendment. 

As pointed out above, the statute (39 U.S.C.A. Sec. 226) 
provides in part that, in order to obtain the second-class 
rates, a publication must be “originated and published for 
the dissemination of information of a public character, or 
devoted to literature, the sciences, arts, or some special in¬ 
dustry * * In his order of revocation, the Post¬ 

master Genera] held this to mean that in order to retain the 
second class mailing privilege, a publication “is bound to 
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do more than refrain from disseminating material which is 
obscene or bordering on the obscene. It is under a positive 
duty to contribute to the public good and the public wel¬ 
fare.” Similarly, the District Judge thought that these 
words meant that to be eligible, a publication must consist 
of “good literature”, which should “possess merit” and be 
“of desirable type of an educational value”—and, perhaps, 
that it may not be a cause of juvenile delinquency. 55 F. 
Supp. at 1019-1020. 

In other words, the Postmaster General construes the 
statute as empowering him to extend the right to use 
second-class rates to those periodicals which he finds con¬ 
tribute to the “public welfare” and to deny it to those 
which he finds do not so contribute. And the District Judge 
in terms would set him up as a super-literary critic. Since 
no definition of the “public welfare” or “information of a 
public character” is contained in the statute, it is clear that 
the Postmaster General believes he has been vested with an 
unlimited power to discriminate between periodicals. The 
only touchstone for the right to use second-class rates 
would be that provided by the Postmaster General’s per¬ 
sonal likes and dislikes. As it can hardly be expected 
that successive Postmaster Generals would have the same 
literary tastes or the same conception of the “public 
interest”, the publishing business and the existence of 
any periodical would be reduced to subjection to the whims 
and fancies of changing holders of a highly political office. 
In such a situation publishers could hardly avoid con¬ 
stantly thinking of the dangers of offending those con¬ 
trolling the life of their business, and acting accordingly. 
It is difficult to imagine any situation, conceivable in this 
country, which would be less favorable to the continued 
development of a vigorous and independent press. 
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An order which would bring such results is unconsti¬ 
tutional for three reasons. First, even in connection with 
other business, less intimately connected with our funda¬ 
mental liberties, it has long been held that regulatory 
legislation must provide some fairly definite standards 
for administrative action. Schechter Brothers v. United 
States, 295 U. S. 495. If a statute should authorize the 
Postmaster General to determine what periodicals possess 
literary merit and contribute to the public welfare, it would 
provide no standard at all and be an unconstitutional dele¬ 
gation of legislative power. 

Second, a statute must provide some reasonably definite 
guide for action, to enable the public to obey the law. The 
interpretation in the order here would make the statute 
void for vagueness. United States v. L. Cohen Grocery 
Co., 255 U. S. 81; Lametta v. New Jersey, 306 U. S. 451. 

Thirdly, as is strikingly apparent in the instant case, 
such an interpretation would permit the Postmaster Gen¬ 
eral to proceed against whomsoever he pleased. Such 
purelv arbitrarv discrimination between individuals is for- 
bidden by the Fifth Amendment. Compare Yick Wo v. 
Hopkins, 118 U. S. 356; Consumers Union of United States, 
Inc. v. Walker, 145 F. (2d) 33. 

It is of course clear that Congress could repeal the 
statute which permits periodicals to be carried below cost. 
Such uniform treatment would not deny freedom of the 
press. But arbitrary discrimination between periodicals 
is something else again. As Mr. Justice Brandeis pointed 
out in his dissenting opinion in the Burleson case: 

“The postal power, like all its (Congress’) other 
powers, is subject to the limitation of the Bill of 
Rights. * * * The Government might, of course, 
decline altogether to distribute newspapers; or it 
might decline to carry any at less than the cost of 
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the service; and it would not thereby abridge the 
freedom of the press, since to all papers other means 
of transportation would be left open. But to carry 
newspapers generally at a sixth of the cost of the 
service and to deny that service to one paper of the 
same general character, because to the Postmaster 
General views therein expressed in the past seem 
illegal, would prove an effective censorship and 
abridge seriously freedom of expression” (255 U. S. 
at 430-431). 

We believe that once the Federal Government has 
undertaken to provide a type of service, its obligation to 
furnish that service without arbitrary discrimination be¬ 
tween users and applicants therefor is as clear as the 
requirement that such conditions of equality be maintained 
by private common carriers. See Mitchell v. United States, 
313 U. S. 80.® 


POINT IV 

The order revoking Esquire’s second class mailing 
privilege transcends the authority conferred on the 
Postmaster General by the Federal postal statutes. 

Apart from questions of constitutionality, it is our con¬ 
tention that enforcement of the order of revocation must 
be enjoined, because the postal statutes do not confer 
authority on the Postmaster General to revoke second- 
class mailing rights for the reasons stated in his opinion. 


8. “The fact that it (second-class mailing privilege) is largely gratuitous 
makes clearer its position as a right; for it is paid for by taxation.” Dissent of 
Brandeis, J., in the Burleson case. 255 U. S. at 433; “A citizen of the United 
States as such has a right * * * to have the benefit of the postal laws.” 
Cooley, Principles of Constitutional Lcrw, 4th ed., 322 (1931). 
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(a) No questions as to Esquire’s obscenity are now 
before this Court. 

In its original citation, the Post Office Department took 
the position that Esquire was non-mailable because it con¬ 
tained “obscene, lewd and lascivious matter” (R. 3). 
Presumably this portion of the citation was predicated on 
18 U.S.C.A. See. 334, making obscene matter unmailable. 

However, no declaration, whether in the nature of a 
formal finding of fact or otherwise, was made in the Post¬ 
master General’s order of revocation to the effect that 
Esquire contained obscene material. That order was based 
solely on the conclusion that Esquire did not comply with 
the fourth condition of the second class mailing statute, 39 
U.S.C.A. Sec. 226. 9 Accordingly, the Postmaster General 
may not now seek directly or indirectly to support his 
order of revocation by recitals or inferences that Esquire 
printed “lewd” material. Cf. S.E.C. v. Chenery Corpora¬ 
tion, 318 U. S. 80. 

(b) In all statutes providing for the exclusion of cer¬ 
tain types of material from the mail. Congress has indi¬ 
cated a policy of limiting restriction to the particular 
matter found objectionable. 

Under all the statutory provisions pursuant to which 
the Postmaster General is authorized to declare unmail¬ 
able certain specified classes of mail, the authority is lim¬ 
ited to exclusion of a specific issue, letter, or circular. 10 

9. Upon the pre-trial proceedings herein, defendant’s counsel stipulated 
that defendant does not defend this action on the grounds either (1) that 
Esquire is obscene within the provisions of 18 U.S.C.A. sec. 334; or (2) that 
it is non-mailable under that or any other statute. 

10. See 18 U.S.C.A. sec. 334, Information relating to contraceptives; 18 
U.S.C.A. sec. 338(c), Solicitation of procurement of divorces in foreign 
countries; 39 U.S.C.A. sec. 227, Infringement of the copyright laws; 18 
U.S.C.A. sec. 336, Lotteries; 18 U.S.C.A. sec. 334, Treasonous material; 
18 U.S.C.A. sec. 335, Libelous material; 18 U.S.C.A. sec. 405, Prizefight films; 
39 U.S.C.A. sec. 256, Schemes to defraud. 
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As indicated on page 13, supra, an apparent ex¬ 
ception to this national legislative policy is found in the 
Espionage Act, as interpreted in the Burleson case. But, 
as indicated above, this construction ran directly against 
the express purpose of Congress in passing the statute. 11 

In Gitlow v. Kiely, supra, in which the Court upheld 
the withholding of one issue of a magazine from the 
mails, Judge Woolsey commented as follows on a proposal 
to authorize action similar to that taken here. 

“In the Sixty-third Congress, Third Session (1915) 
a bill, H.R. 20644, was introduced to deny abso¬ 
lutely the use of the mail to any person who, in the 
opinion of the Postmaster General, ‘is engaged or 
represents himself as engaged in the business of 
publishing any books or pamphlets of an indecent, 
immoral, scurrilous or libellous character. 1 It was 
objected: The ‘bill would invest one man * * * 
with the power to destroy the business of a pub¬ 
lisher without affording any opportunity for trial 
by jury, according to regular court practice. The 
punishment which may be inflicted upon a pub¬ 
lisher by the Postmaster General under the provi¬ 
sions of this bill is most severe, absolutely depriv¬ 
ing him of the privilege of using the United States 
mails, even for legitimate purposes. * * * Fur¬ 
thermore, this bill makes it possible for the Post¬ 
master General to inflict what is practically a con¬ 
fiscatory penalty, for an offence not clearly defined. 
* * * Under such circumstances as these it is not 
safe to leave to the decision of one man, after an 
ex parte investigation, a decision which will involve 
the freedom of the press. Trial by jury and a 
penalty inflicted for each specified act is the only 
safeguard against an arbitrary and tyrannical 
power. The bill failed of passage. Hearings be¬ 
ll. This point was not brought out in any of the briefs submitted in 
that case; nor does it appear in either dissent. 
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fore Committee on Post Office and Post Roads, 
February 1, 1915, on Exclusion of Certain Publica¬ 
tions from the Mails, pp. 38, 39, 63rd Cong. 3d 
sess.” 

In view of this traditional and all-inclusive legislative 
policy, we do not see why the vague words of the second 
class mailing statute should be strained into a construction 
authorizing permanent exclusion from the mails. 

i 

! 

(c) The Postmaster General's order of revocation is 
based upon an unjustifiable construction of the second j 
class mailing statute. 

The alleged statutory basis for the order of revocation 
is the failure to comply with the fourth requirement of 
the second class mailing statute, 39 U.S.C.A. Sec. 226. This 
requirement provides that in order to be mailable at sec¬ 
ond class rates, a periodical must “be originated and pub¬ 
lished for the dissemination of information of a public j 
character, or devoted to literature, the sciences, arts, or j 
some special industry and having a legitimate list of sub¬ 
scribers/' 

The Postmaster General found that: 

“Whatever the featured and dominant pictures, 
prose, verse, and systematic innuendoes of this pub- : 
lication may be, they surely are not ‘information 
of a public character’ or ‘literature, the sciences, 
arts or some special industry’ ” (R. 5591). 

j 

The Postmaster General based this finding of non-com¬ 
pliance with the fourth requirement of the statute on two 
factors: 

(1) He found that Esquire contained material! 
“bordering on the obscene” and that its success had 




30 


led to the initiation of other magazines containing 
imitative material. (Order No. 23459, p. 8.) 

(2) He held that the fourth condition placed a 
periodical “under a positive duty to contribute to 
the public good and welfare” (R. 5588), and that 
Esquire had failed to make such contribution. 

We fail to see the legal significance of the Postmaster 
General's declaration (Order No. 23459, p. 8) that Esquire 
contained pictures and materials which, although not “ob- 
scene in a technical sense”, were vulgar and indecent. We 
know of no statute which authorizes the Postmaster Gen¬ 
eral to prevent the mailing of, or withdraw the second 
class privileges of, periodicals which are “quasi-obscene.” 

Turning next to the “positive contribution” theory, it 
is apparent that if the statute imposed any such require¬ 
ment, the mortality rate of American periodicals would 
mount sharply. The Postmaster General himself has rec¬ 
ognized the fatal consequences of adoption of his construc¬ 
tion, stating: 

“If this theory*(‘that a useful public purpose' must 
be served) is applied, it means that a large number 
of publications and periodicals of the editorial, fic¬ 
tion and humorous classes, even though educational, 
innocent, delightful and entertaining, would not be 
permitted to use the second class mailing privileges 
because they are neither current newspapers nor 
are they substantially devoted to literature or art 
of a classical or high artistic qualitv.” (Order No. 
23459, p. 5) 

In the Postmaster General’s mind, this harsh result ap¬ 
parently flows ineluctably from the broad and general 
words of the postal statute. The Postmaster General 
stated: 
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“I am unable to distort the plain meaning of plain 
words.’’ (Order No. 23459, p. 5) 

It is on this theory that the Post Office is here starting 
what is apparently to be a serious campaign of moral cen¬ 
sorship of the American press. It does not appear that the 
lesson of the words quoted by this Court in Consumers 
Union of United States v. Walker, 145 F. (2d) 33 (U. S. Ct. 
Apps. D. C.) at 34, 35, has yet been learned: 

“All laws should receive a sensible construction. 
General terms should he so limited in their appli¬ 
cation as not to lead to injustice, oppression, or an 
absurd consequence.” (Italics ours.) 


“In short, while it is the duty of the courts, when¬ 
ever they can, to interpret statutes in such manner 
as to avoid doubt of constitutionality, there is, also, 
a duty to avoid absurdity or injustice. ’ ’ 

(1) In statutory construction, it is always appropriate 
to remember the rule of United States v. Delaware & Hud¬ 
son Co., 213 U. S. 366, 408: 

“Where a statute is susceptible of two constructions, 
by one of which grave and doubtful constitutional 
questions arise and by the other of which such ques¬ 
tions are avoided, our duty is to adopt the latter.” 

Since the District Court opinion first discusses the con¬ 
struction of the statute, and theii the constitutional question 
quite separately, it does not appear that this principle was 
there taken into consideration. 

(2) We do not see why the requirement that periodicals 
contain “information of a public character” should be ex¬ 
panded into meaning that they are “under a positive duty 
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to contribute to the public good and the public welfare.” 
Nor is it clear why “literature” means “good literature” 
which must, in the opinion of the Postmaster General, 
“possess merit.” 

A similar attempt at administrative legislation—by 
regulation, however, rather than order—was presented in 
Payne v. National Railway Pub . Co., 20 App. D. C. 581, 
cert, granted, 189 U. S. 512 cert, dismissed on motion of 
Postmaster General, 192 U. S. 602. The Postmaster Gen¬ 
eral had purported to enact a regulation requiring that a 
publication- to be entitled to second-class privileges must 
“consist of current news or miscellaneous literary matter, 
or both (not including advertising).” He thereafter re¬ 
voked the long-standing second-class entry of “The Rail¬ 
way Guide”, which published railroad and steamboat 
timetables and general information concerning the move¬ 
ments of trains and boats. This Court, in holding the 
order invalid, stated in part: 

“It is very clear that the Congress of the United 
States has not committed to the Postmaster Gen¬ 
eral, or to any one else, the matter of determining 
what should be carried in the mails as second-class 
matter, and what as matter of the third class. It 
has reserved that power exclusively to itself. It 
has itself made the classification; and it is not 
competent for the Postmaster General to add any¬ 
thing to the statute or to take anything from it.” 

(3) As the Postmaster General himself conceded in 
his order, his interpretation of 39 U.S.C.A. Sec. 226 runs 
counter to that which was continuously promulgated by 
his predecessors in office from its enactment in 1879 to 
date. The traditional administrative construction has 
been that every genuine periodical comes within the com- 
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pass of the statute. The question of statutory construc¬ 
tion thus posed is very analogous to that presented in 
Fed. Trade Commission v. Bunte Bros. Inc., 312 U. S. 
349, which involved a belated attempt by the F.T.C. to 
extend its jurisdiction to intrastate trade practices which 
affected interstate commerce. On this point, Mr. Justice 
Frankfurter, speaking for the Supreme Court majority, 
stated: 


“That for a quarter century the Commission has 
made no such claim is a powerful indication that 
effective enforcement of the Trade Commission Act 
is not dependent on control over intrastate trans¬ 
actions. Authority actually granted by Congress 
of course cannot evaporate through lack of adminis¬ 
trative exercise. But just as established practice 
may shed light on the extent of power conveyed by 
general statutory language, so the want of assertion 
of power by those who presumably would be alert 
to exercise it, is equally significant in determining 
whether such power was actually conferred. * * 

(312 U. S. at 351-352). 

See also Norwegian Nitrogen Products Co. v. U. S., 
28S U. S. 294, 313, wherein Mr. Justice Cardozo stated: 

“Acquiescence by Congress in an administrative 
practice may be an inference from silence during 
a period of years.’’ 

It follows that the present Postmaster General cannot 
now seek to read a meaning into the statute, contrary to 
the long-established interpretation of his predecessors and 
contrary to the sanction of Congress. 
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POINT V 

This Court has plenary power to review defend¬ 
ant’s construction of the second class mailing statute. 
Since the controversy at bar involves fundamental 
individual liberties, defendant’s determinations on 
questions of fact are not entitled to the presumption 
of finality usually attached to administrative findings. 

In his order of revocation, the Postmaster General 
repeatedly referred to the fact that the order was appeal- 
able to the courts as one justification for the extreme 
position he had taken. Thus he stated: 

“* * • it is for our courts to say what this 

statute means and what limits and restrictions there 
are upon the use of the second-class mail privi¬ 
leges” (Rec. 5582). 

Later defendant postponed the effective date of revo¬ 
cation for the stated purpose of affording an opportunity: 

“* * * to appeal this order to a court of compe¬ 
tent jurisdiction to fully review and settle this 
matter in which the publication, the Post Office 
Department, and the general public have such a 
direct and substantial interest” (Rec. 5593). 

Between the date of entry of his order and the com¬ 
mencement of the court review he had expressly invited, 
the Postmaster General appears to have suffered a change 
of heart. For the first defense pleaded to the present 
action was that in revoking the second class privilege, 4 ‘the 
exercise of his (the Postmaster General’s) judgment and 
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discretion * * * is not subject to review or control 

by the Court” (Ans., Par. 32). 12 

We think the Postmaster General’s present position is 
entirely incorrect. 

(a) No finality attaches to the Postmaster General’s 
construction of the second class mailing statute. 

No proposition is better established than the rule that 
the ultimate interpretation of statutes is a power vested 
in the courts. While the views of persons charged with 
the responsibility of administering statutes are of course 
entitled to great respect, the final voice under Article III 
of the Constitution of the United States is that of the 
judiciary. Federal Trade Commission v. Bunte Bros. 
Inc., supra; S.E.C. v. Ckenery Corp., supra; U. S. v. 
American Trucking Ass’ns, 310 U. S. 534; F.C.C. v. Colum¬ 
bia Broadcasting System, 311 TJ. S. 132. 

This doctrine has repeatedly been reiterated in cases 
in which past Postmaster Generals have sought to main¬ 
tain the proposition that their interpretations of the 
postal statutes were not subject to judicial review. Thus 
in dealing with a determination of the Postmaster Gen¬ 
eral with regard to second class privileges in Lewis Pub. 
Co. v. Wyman, 152 Fed. 787 (C.C., E.D. Mo.), the Court 
stated: 

“The contention of counsel for defendant that the 
courts have no jurisdiction to re-examine the action 
of the head of one of the executive departments in 
matters of this kind cannot be sustained, as it is 
well settled that courts have jurisdiction to re¬ 
examine the action of the head of one of the execu- 

12. Compare the Annual Report of the Postmaster General for the Fiscal 
Year ended January 30, 1943, in which it is stated, with reference to depriva¬ 
tions of the second class privilege, that: “Cases decided adversely by the 
Postmaster General are subject to a review by the courts” (p. 8). 
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tive departments in matters of this kind when he is 
either acting without authority of law or in excess 
of the power granted to him by law, has proceeded 
in violation of an act of Congress, or has miscon¬ 
strued the legal effect of the statute under which 
he is acting” (p. 791). 

See also: Milwaukee Pub. Company v. Burleson, supra, 
the majority opinion, at p. 412; American School of Mag¬ 
netic Healing v. McAmdty, supra; Brooklyn Daily Eagle v. 
Voorhies, 181 Fed. 579 (C.C., E.D. N.Y.); Pike v. Walker, 
supra. 

(b) Since the controversy at bar involves fundamental 
individual liberties, defendant’s determinations on ques¬ 
tions of fact are not entitled to the presumption of finality 
usually attached to administrative findings. 

(1) The Postmaster General’s contention that his 
findings of fact may not be reviewed at all is just another 
example of an attempt to resuscitate a long overruled 
principle of administrative absolutism. Even in mail 
fraud cases, the courts have always held that the Post¬ 
master General’s findings are final only under the same 
conditions when other administrative findings of fact are 
final, i.e., only when they are supported by substantial 
evidence. See American School of Magnetic Healing v. 
Me Annuity, supra; Hurley v. Dolan, 297 Fed. 825 (C.C.A. 
1st.); Roseriberger v. Harris, 136 Fed. 1001 (C.C., W.D. 
Mo.); Moxie Nerve Food Co. v. Holland, 141 Fed. 202 (C.C., 
R.I.). 

(2) In the case at bar, no real issue of fact is involved. 
For the determination of whether a particular periodical 
contains ‘‘literature” or “information of a public char- 
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acter” or pertains to the 4 ‘arts” is a question of “ulti¬ 
mate fact”, which under the circumstances is nothing 
more nor less than a matter of statutory construction. 
See Jacksonville Paper Co. v. N.L.R.B., 137 F. (2d) 148, 
150 (C.C.A. 5th). 

The real basis for the doctrine of administrative 
finality is the judicial recognition of the expert knowledge 
of administrative agencies in the fields of their special 
competence. Concededly the Postmaster General has 
special knowledge in the determination of a question as to 
whether a given publication is a “periodical” or is “de¬ 
signed primarily for advertising purposes”, entitling his 
views thereon to special weight. But we know of no 
reason why his views on the subject of whether particular 
periodicals contain “literature”, publish “information of 
a public character”, or are “obscene” should be entitled 
to any special consideration. We do not conceive that 
the Postmaster General is uniquely gifted in evaluating 
the literary or other merits of publications. Of. U. S. v. 
One Book Entitled “ Ulysses^, supra. 

(3) Since the present case involves, as we have shown 
above, questions of fundamental personal rights, it is our 
further contention that the administrators* findings of 
fact are subject to greater judicial scrutiny than in cases 
involving property rights. 

Long ago it was held that, “Though the law itself be 
fair on its face * * *, yet, if it is applied and admin¬ 
istered by public authority with an evil eye and an unequal 
hand, * * *, the denial of equal justice is still within 
the prohibition of the Constitution”. Yick Wo v. Hop¬ 
kins, 118 U. S. 356, 373. 

It has been recognized that the task of determining 
whether in fact, as distinguished from in theory, freedom 
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of speech and freedom of press were threatened by stat¬ 
utes could not be performed unless the courts had freedom 
to examine into the facts of their actual administration. 13 

White v. Texas, 310 U. S. 530; 

Pierre v. Louisiana, 306 U. S. 353. 

This rule which has been applied even in reviewing 
the administration of justice in the state courts ( Chambers 
v. Florida, 309 U. S. 227; Norris v. Alabama, 294 U. S. 
i 587) is equally applicable in reviewing the determinations 
of federal administrative agencies. Compare Mitchell v. 
U. S., 313 U. S. 80 with U. S. v. Trucking Co., 310 U. S. 
344 and National Ry. Co. v. Tenn., 262 TJ. S. 318. See 
also, N.L.R.B. v. Virginia Electric and Power Company, 
319 U. S. 533. Cf. Mr. Justice (then Attorney General) 
Jackson’s book, The Struggle for Judicial Supremacy 
(1941), pp. 284-5. 


13. In the majority opinion in Smith v. Allwright, 321 U. S. 649, 662, 
Mr. Justice Reed said in part: 

“We are thus brought to an examination of the qualifications for 
Democratic primary electors in Texas, to determine whether state action 
or private action has excluded Negroes from participation. Despite Texas’ 
decision that the exclusion is produced by private or party action. Bell v. 
Hill, supra, Federal courts must for themselves appraise the facts leading 
to that conclusion. It is only by the performance of this obligation that a 
final and uniform interpretation can be given to the Constitution, the 
‘Supreme Law of the Land.' Nixon v. Condon, 286 U. S. 73, 88; Standard 
Oil Co. v. Johnson, 316 U. S. 481, 483; Bridges v. California, 314 U. S. 
252; Lisenha v. California, 314 U. S. 219, 238; Union Pacific R. Co. v. 
United States, 313 U. S. 450, 467; Drivers Union v. Meadowmoor Co., 312 
U. S. 287, 294; Chambers v. Florida, 309 U. S. 227, 228." 
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CONCLUSION 

The Postmaster General's order should be held 
invalid and the decision of the District Court herein 
reversed. 

February 13, 1945. 
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IN THE 


United States Court of Appeals 

foe the District of Columbia. 


No. 8899 


ESQUIRE, INC., Appellant , 
vs. 

FRANK C. WALKER, as Postmaster General of the 
United States, Appellee . 

BRIEF OF THE AMERICAN NEWSPAPER PUB¬ 
LISHERS ASSOCIATION AS AMICUS CURIAE 

The American Newspaper Publishers Association seeks 
leave to file this brief as Amicus Curiae in the above-entitled 
cause in support of appellant’s position herein. 

Statement of the Case 

In the interest of brevity the Amicus Curiae relies upon 
the statement of the case as set forth in the brief of the 
appellant herein. 

Interest of the Amicus Curiae 

The American Newspaper Publishers Association is a 
membership corporation organized and existing under the 
laws of the State of New York. Membership in the Associ¬ 
ation is confined to publishers of daily and/or Sunday 
newspapers. This membership embraces more than 700 
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newspaper publishers whose publications represent in ex¬ 
cess of eighty per cent of the total daily and Sunday circu¬ 
lation of newspapers published in this country and all of 
which mail their publications at the second class mailing 
rates under the conditions prescribed therefor in the 
statute. 

The Association is vitally interested in a clarification by 
this Court of the fundamental issue in this case, namely, 
the right of the Postmaster General to exclude from the 
second class mailing privilege any publication, which, in his 
opinion, does not make a “special contribution to the public 
1 welfare.” By this arbitrary action the Postmaster General 
has constituted himself the censor of all publications which 
go through the mails at the second class mailing rate. 

Argument 

Point I. The District Court erred in failing to find that 
the Postmaster General had exceeded his authority and had 
constituted himself a censor in determining that Esquire 
magazine was not entitled to the second class mailing 
privilege. 

The statute involved in this controversy (20 Stat. 359, 
39 U. S. C. 226) provides: 

“Except as otherwise provided by law, the conditions 
upon which a publication shall be admitted to the sec¬ 
ond class are as follows: • • • Fourth. It must be 
originated and published for the dissemination of in¬ 
formation of a public character, or devoted to litera¬ 
ture, the sciences, art, or some special industry, and 
having a legitimate list of subscribers * * *” 

At the hearing on the right of Esquire to continue to 
enjoy the second class mailing privilege it was charged that 
this right should be revoked because Esquire failed to meet 
the Fourth condition. Counsel for Esquire introduced ex- 
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pert testimony on the contents of the magazine which 
showed that it meets the reasonable requirements of this 
statute. 

The majority of the Hearing Board specifically found 
that the publication had not failed to comply with the j 
Fourth condition (R. 1839). 

Yet the Postmaster General revoked the second class 
privilege on the ground that the magazine did not comply | 
with the Fourth condition because it did not make a 
“special contribution to the public welfare. ,, He held 
that in order to enjoy this unique privilege a publication 
“is under a positive duty to contribute to the public good 
and the public welfare ’ 9 (R. 1863). 

In so holding, the Postmaster General, in effect, wrote : 
another condition into the statute. It has been specifically 
held that he cannot do this. In Payne v. Railway Pub - I 
lishing Co., 20 App. D. C. 581, writ of error dismissed j 
192 U. S. 602, the court held that the Postmaster General 
could not add the requirement “current news” to the en¬ 
joyment of the second class mailing privilege because it 
is not competent for him to add anything to the statute 
or to take anything away from it. 

In issuing the. Esquire order the Postmaster General; 
indicated that he took this action because he felt that it 
was contrary to the public interest to allow this publica¬ 
tion to enjoy the second class mailing privilege. The 
court in the case cited above pointed out that “it is not 
the province of the Postmaster General to remedy the evil, j 
if evil there is, by a postal regulation, or by unwarranted | 
interpretation of the law” (20 App. D. C. at pages 597-598). 

It is obvious that the District Court upheld the order; 
of the Postmaster General because it too felt that this 
action was in the public interest. However, it is no more 
the province of the District Court than it is of the Post- 
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master General to establish the standards it feels a publi¬ 
cation should meet in order to enjoy the second class mail¬ 
ing privilege. Congress, and Congress alone, has the au¬ 
thority to establish the requirements of the second class 
mailing entry. 

The District Court sought justification for this unwar¬ 
ranted legislation by the Postmaster General in the back¬ 
ground of the men who framed the statute in controversy. 
The court decided that since these legislators were products 
of the Victorian era the Postmaster General w’as war¬ 
ranted in reaching his conclusion that thev intended to 
grant the second class mailing privilege to only those pub¬ 
lications making a special contribution to the public good 
and the public welfare. 

In adopting this novel rule of statutory construction the 
court ignored the w^ell settled rule that courts should re¬ 
spect the traditional administrative construction of a stat¬ 
ute and not overrule it unless it is clearly wrong. United 
States v. Finnelly 185 U. S. 236. From 1879 until the 
present the postmasters general, some of whom we may 
assume had “learned at the feet of William McGufFey,’’ 
have interpreted this statute as granting the second class 
mailing privilege to every genuine periodical. 

Congress has acquiesced in this interpretation and there 
is nothing to indicate that this was not the interpretation 
contemplated by the Congress which enacted the statute. 
In fact, in 1906, a joint commission of Congress after many 
hearings, reported to Congress that the Fourth condition 
w^as “so broad as to include everything and exclude noth¬ 
ing” and recommended an amendment to further limit the 
class to current information and to eliminate all fiction 
from second class privileges. Congress refused to adopt 
any amendment. Again in 1911, a commission headed by 
Honorable Charles E. Hughes, then Associate Justice of 
the Supreme Court, and including the late President A. 
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Lawrence Lowell of Harvard University, made a study of 
the Fourth condition and reported as follows: “* * * 

but the experience of the Post Office has shown the im¬ 
possibility of making a satisfactory test based upon liter¬ 
ary or educational values. To attempt to do so would be 
to set up a censorship of the press.’’ Other suggested 
amendments for further restriction of the use of second 
class mail have been consistently turned down by Congress. 

The District Court also held that the act of the Post¬ 
master General was not censorship but classification. It 
was classification only in the sense that Esquire was ex¬ 
cluded from a class within the second class mailing classi¬ 
fication which was established bv the Postmaster General 
and the qualifications for which are known only to him. 
It is certainly not comparable to the act of a draft board in 
determining whether a draftee fits into a classification 
which has been well defined by a National Headquarters 
authorized to establish the classification. 

To hold that the Postmaster General may establish such 
a “classification” is in actuality to constitute him a censor 
of all publications which meet the statutory requirements 
for the second class mailing privilege. This privilege is 
an important factor in the ability of a publication to com¬ 
pete with publications of a similar character. Under the 
order sustained by the District Court, a publication may 
be singled out and deprived of its second class mailing 
entry not because it is unmailable but because, in the 
opinion of the Postmaster General, it does not make a 
“special contribution to the public welfare.” This order 
and the decision sustaining it constitute a threat to all 
publications using the mail because it subjects their edi¬ 
torial policies to the approval of the Postmaster General. 

The inherent danger in granting the Postmaster General 
such power is obvious. 
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There are over 25,000 newspapers and magazines now 
admitted to the second class mailing privilege. No one man, 
no one group of men controls the policies of any large 
proportionate number of them, whether newspapers in the 
weekly, semi-weekly, tri-weekly, daily or daily and/or Sun¬ 
day fields, or whether magazines published weekly, monthly, 
quarterly or occasionally. In their editorial columns they 
represent every shade of opinion. In their news or in¬ 
formation columns they bring to the people of this country 
information from every source in the world. The same is 
true of their entertainment sections. In fact, the publica¬ 
tions of this country are as varied as the American scene 
itself. 

The office of the Postmaster General is a peculiarly politi¬ 
cal one. Since the turn of the century no President has 
named as Postmaster General any person who did not ac¬ 
tively participate in the campaign for the successful nomi¬ 
nee. The Postmaster General who issued this order is 
not an exception. He was long treasurer of the Democratic 
National Committee and only comparatively recently re¬ 
signed the chairmanship of that Committee. His prede¬ 
cessor as Postmaster General was chairman in 1932 and 
following the victory in that campaign he was appointed 
Postmaster General in 1933. He continued to serve in 
both capacities throughout the 1936 campaign. 

While the statute contains no authority for such an as¬ 
sertion of power as has been made by appellee herein, 
this amicus curiae insists that no public official could be 
vested with the power to bar a publication from the mails 
on the ground that in his sole opinion it does not make a 
“special contribution to the public welfare” and then pre¬ 
vent review of such an order by the courts. 

As Madison said of our free press guaranty: 

“ • * * the great and essential rights of the people are 
secured against legislative as well as executive ambi- 
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tion. They are secured, not by laws paramount to pre¬ 
rogative, but by constitutions paramount to law. This 
security of the freedom of the press requires that it 
should be exempt not only from previous restraint by 
the Executive, as in Great Britain, but from legislative 
restraint also.” Report on the Virginia Resolutions, 
Letters and Other Writings of James Madison, 1865, 
Vol. IV, p. 543. 

Long before the ratification of our First Amendment, 
England had abolished both censorship and licensure of 
the press. Since the ratification of the First Amendment 
there has been no reported case until the present one in 
which our courts have upheld the contention of any public 
official in this country that he has power to exercise a 
previous restraint upon publications through the exercise 
of censorship. (For a discussion of the background of the 
First Amendment see Near v. Minnesota, 283 U. S. 697-738.) 

The decision of the District Court should be reversed and 
the order declared invalid because it is not within the au¬ 
thority of the Postmaster General and because it constitutes 
an interference with freedom of the press as guaranteed by 
the First Amendment. 

Point II. The District Court erred in holding that the or¬ 
der was not arbitrary and capricious. 

A review of the facts in this case reveals that the action 
of the Postmaster General throughout this proceeding has 
been arbitrary and capricious. 

Although hearings began on October 19, 1943, it was not 
until October 25 that counsel for the Post Office Department 
made clear its contention that the publication did not com¬ 
ply with the Fourth condition. This was a complete re¬ 
versal of the position outlined in a letter of October 8 in 
which counsel for the Department had stated “I shall not 
contend in the hearing aside from the non-mailable obscenity 
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angle that the publication does not comply with the Fourth 
condition of the Second-Class Act.” (R. 603-604.) * 

The Postmaster General gave appellant the hearing guar¬ 
anteed it by 31 Stat. 1107, 39 U.S.C. 232. He then over¬ 
ruled and reversed the findings of his self-appointed Hear¬ 
ing Board. Thus, he gave appellant a hearing in form but 
denied it in substance. 

Furthermore, the Postmaster General has reversed his 
position on the right of the courts to review his action in this 
case. In his order, he expressed some doubt as to his au¬ 
thority to revoke the privilege in this case and stated “it is 
for our courts to say what this statute means and what lim¬ 
its and restrictions there are upon the use of the second- 
class mail privilege.” (R. 1861.) He postponed the effec¬ 
tive date of the order for 60 days “In order to provide the 
publication ample opportunity to appeal this order to a 
court of competent jurisdiction to fully review and settle 
this matter * * # .” (R. 1865.) 

The District Court mentioned this fact in its attempt to 
show that the action of the Postmaster General was not 
arbitrary (R. 1975). It failed to mention the fact that in 
paragraph 32 of its answer to the amended complaint filed 
with the District Court the Postmaster General repudiated 
this position and contended that in determining the maga¬ 
zine did not meet the Fourth condition he was exercising a 
judicial or quasi-judicial discretion and that the exercise of 
his judgment and discretion was not subject to review by 
the courts (R. 1890). 

• Were this an issue of obscenity and not one of censorship this amicus 
curiae would not be before this Court. However, the issue of obscenity 
was disposed of at the hearing and is not relied upon in any sense of the 
word by the api>ellee herein having been expressly stipulated out of the 
case (R. 1802). Rather the sole ground upon which he relies is his as¬ 
sertion of the power to censor the press through a previous determination 
by him that a publication must make a “special contribution to the public 
welfare” before it can be distributed through the mails at the second class 
rate. 
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It is dear that this determination was not made “in good 
faith and the exercise of a reasonable discretion” as ap¬ 
pellee contended but, in fact, was arbitrary and capricions. 

As hereinbefore pointed out, the Postmaster General did 
not make a determination of fact within limits set out by 
Congress. Rather he exceeded his statutory authorityi 
Therefore, the District Court erred in sustaining the order 
as “the act of an executive officer charged with the per¬ 
forming of a given duty.” i 

His order is subject to review by the courts. It should 
be set aside not only as arbitrary, capricious and beyond 
any statutory authority but also as repugnant to the guar¬ 
anty of a free press embraced in the First Amendment to 
the Constitution. 

I 

Conclusion 

Wherefore, it is respectfully submitted that this Court 

i 

should reverse the judgment of the District Court and set 
aside the order in controversy. 

Respectfully submitted, 

American Newspaper Publishers 

Association, 

as Amicus Curiae , 

By Elisha Hanson, 

Its Attorney, 

729 Fifteenth Street, N. W., 

Washington 5, D. C. 
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Original Citation. 


Division of Classification In your reply refer to 

C. D. No. 37099 

POST OFFICE DEPARTMENT 
Third Assistant Postmaster General 
Washington 25, D. C. 

September 11, 1943. 

Publisher, “Esquire”, 

919 N. Michigan Avenue, 

Chicago, Illinois. 

Sir: 

Pursuant to the rules of practice adopted and issued by 
the Postmaster General April 21, 1942, Order No. 17493, 
herewith enclosed, you are hereby notified that, in accord¬ 
ance with 31 Stat. 1107 (39 U. S. C. sec. 232), you will be 
granted a hearing in Room 3237 of the Office of the Post¬ 
master General, Washington, D. C., at 10:00 A. M., Septem¬ 
ber 28, 1943, to show cause why the authorization of the 
admission of the “Esquire” magazine to the second-class 
of mail matter, and the accordance to the “Esquire” maga¬ 
zine of second-class mailing privileges, under 20 Stat. 359 
(39 U. S. C. secs. 224 and 226), should not be suspended, 
annulled, or revoked, upon the grounds: 

(a) That it is nonmailable within the meaning of 35 Stat. 
1129 (18 U. S. C. 334), in that issues dated January, 
February, March, April, May, June, July, August, 
and September, 1943, have contained matters described 
and portrayed as set forth in Exhibit “A” attached 
hereto of an obscene, lewd and lascivious character; 
and other matter of a similar or related nature; 
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Original Citation. 
and upon the further ground: 

(b) That because of the inclusion of such matter in the 
publication it has not fulfilled the qualifications of 
second-class mailing privileges established by the 
Fourth Condition of 20 Stat. 359 (39 U. S. C. sec. 
226); 

/ 

and upon the further ground: 

(c) That it is not a mailable newspaper or other mailable 
periodical publication of the second class of mailable 
matter as it, in a generally uniform and systematic 
manner, publishes nonmailable matter in that in issues 

5 dated January, February, March, April, May, June, 
July, August, and September, 1943, it has included 
matter such as is cited in Paragraph (a) hereof. 

Failure of the publication to make appearance at the time 
and place fixed for hearing will be deemed to be a waiver of 
the right to a hearing and as authorizing the Postmaster 
General forthwith to issue an order suspending, annulling, 
or revoking the second-class mailing privileges. 

Yours very truly, 

6 (signed) Ramsey S. Black, 

Third Assistant Postmaster General. 

Enclosure—Rules of Practice. 

By Registered Mail. 
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EXHIBIT A ANNEXED TO ORIGINAL CITATION. 

Division of Classification In yonr reply refer to 

C. D. No. 

POST OFFICE DEPARTMENT 
Third Assistant Postmaster General 
Washington 

EXHIBIT A 

TO ACCOMPANY LETTER DATED September 11, 1943, 
TO PUBLISHER “ESQUIRE” MAGAZINE, CHICAGO, 
ILLINOIS, IN CONNECTION WITH HEARING ON 
REVOCATION OF SECOND-CLASS MAILING PRIVI¬ 
LEGE. 

January, 1948 issue 

Pages 83 and 119. Story entitled “Those Star and Garter 
Blues.” 

Page 97. Picture entitled “January.” 

Page 98. Picture entitled “February.” 

Page 99. Picture entitled “March.” 

Page 100. Picture entitled “April.” 

Page 101. Picture entitled “May.” 

Page 102. Picture entitled “June.” 

Page 103. Picture entitled “July.” 

Page 106. Picture entitled “October.” 

Page 107. Picture entitled “November.” 

Page 108. Picture entitled “December.” 

February, 1948 issue 

Page 34. Picture entitled “The Varga Girl.” 

March, 1948 issue 

Page 36. Picture entitled “The Varga Girl.” 
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Exhibit A Annexed to Original Citation . 

April, 19/fS issue 

Page 38. Picture and poem entitled “Peace, It’s Wonderful.” 

10 

May,1943 issue 

Page 38. Picture entitled “The Varga Girl.” 

Pages 86 and 87. Pictures 29, 30, 31 and 32 and accompany¬ 
ing text of “The Exploits of Esky.” 

June, 19Jf3 issue 

Page 34. Picture entitled “The Varga Girl.” 

July, 1943 issue 

Page 76. Picture entitled “Broadway for the Boys.” 

Page 146. Pictures bearing an advertisement of “Esky buy- 
products.” 


August, 1943 issue 


12 


Page 10. • Letter to editor bearing caption “Considered Opin¬ 
ion.” 

Page 38. Picture entitled “The Varga Girl.” 

Page 89. Picture bearing statement “Paste Your Face 
Here.” 


September, 1943 issue 


Page 38. Picture entitled “The Varga Girl.” 
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Amended Citation. 

Division of Classification In your reply refer to 

C. D. No. 37099 

i 13 

POST OFFICE DEPARTMENT 

i 

Third Assistant Postmaster General 
Washington 

October 4, 1943. 

Publisher, “Esquire”, 

919 N. Michigan Avenue, 

i 

Chicago, Illinois. 


Sir: 

Pursuant to Rule III (e) of the Rules of Practice adopted 
and issued by the Postmaster General April 21, 1942, Order 
No. 17493, and in accordance with the agreement had by 
your editor and vice-president with counsel for the Post 
Office Department when continuances of the date of the 
hearing from September 28 and October 12,1943, to October 
19, 1943, were granted you at your request, you are hereby 
notified that the rule to show cause dated September 11, 
1943, heretofore served upon you is hereby amended to read 
as follows: 


In accordance with 31 Stat. 1107 (39 U. S. C. sec. 232), 
you will be granted a hearing in Room 3237 of the Office of 
the Postmaster General, Washington, D. C., at 10:00 a. m., 
October 19, 1943, to show cause why the authorization of 
the admission of the “Esquire” magazine to the second-class 
of mail matter, and the accordance to the “Esquire” maga¬ 
zine of second-class mailing privileges, under 20 Stat. 359 


15 
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Amended Citation. 

(39 TJ. S. C. secs. 224 and 226), should not be suspended, 
annulled, or revoked, upon the grounds: 

16 

(a) That it is nonmailable within the meaning of 35 Stat. 
1129 (18 U. S. C. 334), in that issues dated January, 
February, March, April, May, June, July, August, 
September, October, and November, 1943, have con¬ 
tained matters described and portrayed as set forth in 
Exhibit “A” attached hereto of an obscene, lewd and 
lascivious character; and other matter of a similar 
or related nature; 

and upon the further ground: 

*7 (b) That because of the inclusion of such matter in the 

publication it has not fulfilled the qualifications of 
second-class mailing privileges established by the 
Fourth Condition of 20 Stat. 359 (39 U. S. C. sec. 
226); 

and upon the further ground: 

(c) That it is not a mailable newspaper or other mailable 
periodical publication of the second class of mailable 
matter as it, in a generally uniform and systematic 
manner, publishes nonmailable matter in that in 

18 issues dated January, February, March, April, May, 

June, July, August, September, October, and Novem¬ 
ber, 1943, it has included matter such as is cited in 
Paragraph (a) hereof. 

Failure of the publication to make appearance at the 
time and place fixed for hearing will be deemed to be a 
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Amended Citation . 

waiver of the right to a hearing and as authorizing the Post¬ 
master General forthwith to issue an order suspending, an¬ 
nulling, or revoking the second-class mailing privileges* 

Yours very truly, 

(signed) Ramsey S. Black 
Third Assistant Postmaster General. 

Enclosure—Rules of Practice. 

By Registered Mail. 
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EXHIBIT A ANNEXED TO AMENDED CITATION. 

Division of Classification In your reply refer to 

C. D. No. 

22 POST OFFICE DEPARTMENT 

Third Assistant Postmaster General 

Washington 

EXHIBIT A 

TO ACCOMPANY LETTER DATED October 4, 1943, TO 
PUBLISHER “ESQUIRE” MAGAZINE, CHICAGO, ILLI¬ 
NOIS, IN CONNECTION WITH HEARING ON REVO¬ 
CATION OF SECOND-CLASS MAILING PRIVILEGE. 

23 January, 1943 issue 

Pages 83 and 119. Story entitled “Those Star and Garter 

Blues.” 

Page 97. Picture entitled “January.” 

Page 98. Picture entitled “February.” 

Page 99. Picture entitled “March.” 

Page 100. Picture entitled “April.” 

Page 101. Picture entitled “May.” 

Page 102. Picture entitled “June.” 

Page 103. Picture entitled “July.” 

Page 104. Picture and verse entitled “August.” 

24 Page 105. Picture and verse entitled “September.” 

Page 106. Picture entitled “October.” 

Page 107. Picture entitled “November.” 

Page 108. Picture entitled “December.” 

February, 1943 issue 

% 

Page 34. Picture entitled “The Varga Girl.” 



Exhibit A Annexed to Amended Citation . 


March, 1943 issue 

Page 36. Picture entitled “The Varga Girl.” 

April, 1943 issue 

Page 38. Picture and poem entitled “Peace, It’s Wonderful.” 

May, 1943 issue 

Page 38. Picture entitled “The Varga Girl.” 

Pages 86 and 87. Pictures 29, 30, 31 and 32 and accompany¬ 
ing text of “The Exploits of Esky”. 

June, 1943 issue 

Page 34. Picture entitled “The Varga Girl.” 

July, 1943 issue 

Page 76. Picture entitled “Broadway for the Boys.” 

Page 146. Pictures bearing an advertisement of “Esky buy- 
products.” 

August, 1943 issue 

Page 10. Letter to editor bearing caption “Considered 
Opinion.” 

Page 38. Picture entitled “The Varga Girl.” 

Page 89. Picture bearing statement “Paste Your Face 
Here.” 

September, 1943 issue 

Page 38. Picture entitled “The Varga Girl.” 
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October , 19/f3 issue 

Pages 43-44. The Varga Girl. 

Page 49. Cartoon. 

0 g Page 93. “Goldbricking With Esquire.” Items 2, 3, and 17. 

November, 194$ issue 

Page 46. The Varga Girl, picture and verse. 

Page 66. Cartoon “It’s no use, Sarg.—we're outnumbered— 
Yippppeeeee!” 

Page 73. Picture “Golden Mould." 

Pages 94-95. “Goldbricking With Esquire.” 

Item 4, “The corporal was going home on a 
furlough,” etc.; 

Item 15, “He: I see your husband has been 
29 

promoted”, etc.; 

Item 24, “Home on furlough”, etc.; 

Item 27, “The beautiful Army hostess—”, etc.; 
Item 28, “Have a good time—”, etc.; 

Item30, “Buck Private: ‘I’m afraid we can't 
have much fun tonight—”, etc.; 

Item 31, “Pardon me Miss,—”, etc.; 

Item 35, Cartoon; 

Item 36, “A beautiful young lady went for a 
swim—”, etc. 


30 



Respondent’s Answer to Original and Amended 

Citations* 

BEFORE THE 

POST OFFICE DEPARTMENT 
C. D. No. 37099 

-4- 

In the Matter 

OF THE 

Second-Class Mailing Privileges of the Magazine, 
Esquire, Published by Esquire, Inc. 

-» 

j 

Respondent, Esquire, Inc. (hereinafter referred to as re¬ 
spondent) by its attorneys, Cravath, de Gersdorff, Swaine 
& Wood, for its answer to the original and amended orders 
to show cause citations (hereinafter called citations) in the ; 
above-entitled matter, dated September 11 and October 4, 
1943, respectively, and signed by Ramsey S. Black, Third 
Assistant Postmaster-General, alleges as follows: 

1. Denies each and every statement of subparagraphs 
(a), (b) and (c) of each of said original and amended cita¬ 
tions except that respondent admits that the issues of its 
magazine, Esquire (hereinafter called the magazine), dated 
January, February, March, April, May, June, July, August, 
September, October and November of 1943 (hereinafter 
called the cited issues), respectively, contained among other 
material the matter specified in Exhibit A, annexed to each 
of said citations. 
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Respondent’s Ansvcer to Original and Amended Citations. 

For a First Complete Defense 

2. On December 15, 1933, respondent applied for and re- 

34 ceived second-class mailing privileges for its monthly maga¬ 
zine, and has continued to use and enjoy said privileges un¬ 
interruptedly for approximately ten years, that is, until 
September 13, 1943, when it was served with the original 
citation to show cause why its said privileges should not be 
suspended, annulled, or revoked. The October and November 
issues were mailed under second-class privileges without 
prejudice to their being included by the Postmaster-General 
in the amended citation herein. 

3. Respondent is a Delaware corporation with its editori- 

35 al, circulation, business, and production offices in Chicago, 
Illinois, and with its advertising offices in New York, N. Y., 
and has published the magazine regularly since December 
15, 1933. During said period the magazine has been pub¬ 
lished each and every month. 

4. Each issue of the magazine, including specifically the 
cited issues, bore and bears a date of issue and publication 
number, and the address of the publication office. At the 
present time the magazine is being printed at iis aforesaid 
office in Chicago, Illinois, and all the cited issues were 
printed at Chicago, Illinois, although mailed out of both 

36 Chicago, Illinois, and New York, N. Y. 

5. Each issue of the magazine, including the cited issues, 
is now and always has been formed of printed paper sheets 
without board, cloth, leather, or other substantial binding 
such as distinguishes printed books from periodical publica¬ 
tions. 



Respondent’s Answer to Original and Amended Citations . 

6. Each issue of the magazine since December 15, 1933, 
and including the cited issues, was, and future issues will 
be, originated and published for the dissemination of infor¬ 
mation of a public character, or matter devoted to litera¬ 
ture, the sciences, arts, or some special industry. The maga¬ 
zine has had at all times since December 15, 1933, a legit¬ 
imate list of subscribers and now has a legitimate list of 
subscribers numbering approximately 300,000 for each of 
the cited issues. 

7. The magazine has never been and is not now de¬ 
signed primarily for advertising purposes or for free circu¬ 
lation or for circulation at nominal rates. The present 
yearly subscription rate and the yearly rate for the cited 
issues is and was $5.00 per year for twelve issues in the 
United States. 

8. Each of the cited issues of the magazine regularly con¬ 
tains from 150 to 200 pages of which approximately 65% is 
editorial content and the balance devoted to advertisements : 
by recognized, reputable business concerns through the 
country. The magazine has a standard editorial formula 
followed throughout the cited issues which includes (a) j 
from six to nine articles of current general interest and 
information, (b) several fiction short stories, (c) several 
articles on sports, (d) from one to three articles on interest¬ 
ing personalities, (e) a feature discussing trends in men’s 
dress, (f) a number of regular departments, including cor¬ 
respondence from readers, notes about contributors, the 
lively arts, books, wearables, theatre, potables, edibles and 
sports, and (g) a number of regularly recurring features 
such as paintings, water colors, prints and photographs. 
Substantially all of the non-advertising material, i.e., edi- 


i 
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Respondent’s Answer to Original and Amended Citations . 

torial content, contained in the cited issues is devoted to the 
dissemination of information of a public character. 

40 

9. Each article or feature is contributed by persons well 
known and highly respected in their special fields, and each 
cited issue of said magazine furnishes valuable information 
of a public character to its readers as well as matter devoted 
to literature, the sciences, arts, or some special industry. 

10. An average of 700,000 of the cited issues of the maga¬ 
zine were sold and distributed either through the mail to 
subscribers (300,000) or through newsstands (400,000). 

For a Second Complete Defense 

41 

11. Each and every item referred to in Exhibit A an¬ 
nexed to the original and amended citations is mailable 
matter under the provisions of all applicable statutes. 

12. None of the matter specified in Exhibit A annexed to 
the original and amended citations consists of non-mail¬ 
able matter within the provisions of 18 U. S. C. 334 or any 
other applicable statute purporting to define non-mailable 
matter. 

13. In none of the cited issues is there contained a single 

42 article, feature or other item of non-mailable character. 

14. In none of the cited issues is there included any mat¬ 
ter of an obscene or lewd or lascivious or indecent or filthy 
nature. None of the matter specified in Exhibit A annexed 
to the original and amended citations is matter of an obscene 
or lewd or lascivious or indecent or filthy nature. 
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Respondent’s Answer to Original and Amended Citations . 

15. All matter published in the cited issues consists of 
matter which is in accord with and entirely sanctioned by 
the current standards of morality as accepted by the com¬ 
munity generally and as reflected in the magazine, book, 
newspaper, advertising, screen, stage and other fields of 
communication and entertainment. 

16. Material substantially identical with that now cited 
in the original and amended citations as violating the pro¬ 
visions of 18 U. S. C. 334 and as obscene or lewd or lascivious 
has been generally accepted since December 15, 1933, as 
mailable matter of the second-class by the Post Office De¬ 
partment in respondent’s magazine and throughout 1941 
and the first seven months of 1942 such material has been 

A A 

held mailable second-class by specific rulings. Matter sub¬ 
stantially identical with that now cited in the original and 
amended citations herein has likewise been accepted as mail- 
able matter by the Post Office Department in other magazines 
of unquestionable standing in the publishing field both in 
advertising and non-advertising material. Such acceptance 
is in accord with and reflects the current standards of moral¬ 
ity of the community. 

17. There is no basis, in fact or in law, to support any 
of the charges contained in the original or amended cita¬ 
tions of non-mailability or of violation of 18 U. S. C. 334 or 

any other statute relating to the subject of obscenity or non- 45 
mailability. 


For a Third Complete Defense 

18. This proceeding is in violation of 39 U. S. C. 226 and 
is without any basis in law for the reason that the Post- 


Respondent’s Answer to Original and Amended Citations . 

master-General herein is attempting to impose requirements 
in addition to those contained in or contemplated by the 
statutes as a condition precedent to the enjoyment of sec¬ 
ond-class mailing privileges. 

19. The Congress of the United States has not committed 
to the Postmaster-General or to anyone else the discretion 
or province of determining what should be carried in the 
mails as second-class matter and what must be carried as 
matter of the third and fourth classes. It has reserved that 
power exclusively to itself. 

20. The classifications for mailing and what constitutes 
second, third and fourth-class mail are fixed by statute and 
are exclusively within the powers of the Congress. It is 
not competent for the Postmaster-General to add anything 
to, or take anything away from, the statutes defining the 
second, third and fourth classes of mailing. 

21. The power of the Postmaster-General is limited to 
merely identifying the matter as included within one or 
the other of the classifications set forth and defined by the 
statutes. It is not competent for the Postmaster-General 
to impose additional requirements beyond those specified 
in the statutes. 

22. In so far as the Postmaster-General by these citations 
and in this proceeding seeks to impose additional require¬ 
ments for second-class mailing privileges not set forth or 
contained in any of the statutes, the Postmaster-General 
exceeds his power and the procedure is unconstitutional 
and in violation of due process of law. 

23. The requirements for second-class mailing privileges 
are defined by statute. The Postmaster-General has no pow- 


Respondent’* Answer to Original and Amended Citations . 

er to alter in any way the provisions contained in said 
statute. Respondent having complied with all requirements 
for second-class mailing is entitled, as a matter of right, to 
the privilege of second-class mailing and is not limited to 
exercising the privilege merely in the discretion of the Post¬ 
master-General. 

For a Fourth Complete Defense 

24. The Postmaster-General has no authority to revoke; 
the second-class mailing privileges of respondent on the pur¬ 
ported ground that the matter stated in the citations, con¬ 
tained in the cited issues of the magazine, was non-mailable I 
under the provisions of 18 U. S. C. 334 or under any other 
provision of any other statute or law. 

i 

For a Fifth Complete Defense 

25. Section 232 of Title 39 U. S. C. as sought to be ad¬ 
ministered by the Postmaster-General by the citations here¬ 
in and by this entire proceeding to revoke respondent’s sec¬ 
ond-class privileges is unconstitutional in that under the 
Post Office Department rules of practice governing such pro¬ 
ceedings, as administered by the Postmaster-General, re¬ 
spondent is denied due process of law. 

Wherefore, respondent prays: 

A. That this Board: 

1. Enter its findings: 

(a) that there is no support whatever in fact or in 
law for the charges of obscenity and violation of 1 
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Respondent’s Answer to Original and Amended Citations. 

18 U. S. C. 334 specified in the original and amended 
citations. 

52 (b) that the publication complies with all statu¬ 
tory requirements for second-class mailing privileges, 
and 

2. Recommend to the Postmaster-General that this pro¬ 
ceeding be dismissed and the second-class mailing priv¬ 
ileges of respondent be continued in full force and effect, 
and 

B. That the Postmaster-General, or his duly designated 
representative, issue an order dismissing the proceedings 

53 herein. 


Cravath, de Gersdorff, Swaine & Wood, 
Attorneys for respondent, Esquire, Inc., 
Publisher of the magazine, Esquire, 
15 Broad Street, 

New York, N. Y. 

616 Transportation Building, 
Washington, D. C. 
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Postmaster General’s Order Appointing Board. 

POST OFFICE DEPARTMENT 

Washington 25, D. C. 

October 14, 1943 

Order No. 22538 

A show-cause order dated September 11, 1943, which was 
amended on October 4 to include additional items and is¬ 
sues, having been prepared and duly transmitted by regis¬ 
tered mail to Publishers, “Esquire,” 919 North Michigan 
Avenue, Chicago, Illinois, calling upon said Publishers, “Es¬ 
quire,” to show cause at a hearing scheduled at 10:00 A. M., 
September 28, 1943, which was continued at the publishers* 
request until 10:00 A. M., October 12, 1943, and at further 
request of the publishers has been postponed until 10:00 
A. M., October 19, 1943, in Room 3237 of the Office of the 
Postmaster General, why the authorization of admission of 
a certain publication, to wit, “Esquire,” to the second-class 
mail privileges heretofore accorded said publication under* 
the provisions of Title 39, United States Code, Section 224 
and 226, should not be suspended, annulled or revoked upon 
the grounds and for the reasons specified in said notice; i 

Now, therefore, having ascertained that the following 
officials have not personally participated in the investiga¬ 
tion or in the initiation of matters involved in this proceed¬ 
ing, pursuant to the authority contained in Title 5, United 
States Code, Section 22 (Section 8, P. L. and R., 1940), and 
the provisions of Order No. 17493, dated April 21, 1942, 
of the Postmaster General, Walter Myers, Fourth Assistant 
Postmaster General, Tom C. Cargill, Deputy First Assistant 
Postmaster General, and Frank H. Ellis, Chief Clerk and 
Director of Personnel, are hereby designated as hearing 
officers to conduct and preside at said hearing. Walter 
Myers is designated as chairman in such proceeding. 

(Signed) Frank C. Walker | 
Postmaster General. 
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Hearing of Tuesday, October 19, 1943. 

BEFORE THE 

POST OFFICE DEPARTMENT 


59 
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In the Matter 
of THE 

Second-Class Mailing Privileges 

of 

The Magazine, Esquire, Published by Esquire, Inc. 


i Room 3237 Post Office Department 

Building, Washington, D. C. 
Tuesday, October 19, 1943. 

Met, pursuant to notice, at 2 p. m. 

Before : 

Walter Myers, Fourth Assistant Postmaster General, 
Chairman; 

Tom C. Cargill, Deputy First Assistant Postmaster 
General; 

Frank H. Ellis, Chief Clerk and Director of Personnel. 
Appearances: 

Calvin W. Hassell, Esq., Assistant Solicitor, appear¬ 
ing on behalf of the Post Office Department. 

Cravath, de Gersdorff, Swaine & Wood, Attorneys for 
respondent Esquire, Inc., 
by: 

Bruce Bromley, Esq., 

John F. Harding, Esq., 

John F. Dowd, Esq. 
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Colloquy . 

PROCEEDINGS 

Chairman Mvers: The case set for hearing today is Post 
Office Department of the United States against the publish- 61 
ers of Esquire on notice of a show cause why the second- 
class mailing privileges of the magazine Esquire should not 
be suspended, annulled, or revoked. 

The papers upon which the proceedings are based will 
presently be made a part of the record, and if the parties 
are ready may we have the appearances; first, for the De¬ 
partment and then for the Respondent. 

Mr. Hassell: Calvin W. Hassell, Assistant Solicitor, for 
the Department. 

Chairman Myers: For the Respondent. 

Mr. Bromley: For the Respondent, may it please the 
Board, the firm of Cravath, de Gersdorff, Swaine & Wood, 

Bruce Bromley, of counsel, that is my name; John F. Hard¬ 
ing, who sits beside me, also counsel; and John F. Dowd, 
also of counsel, who sits on Mr. Harding’s right. 

Chairman Myers: Now, do the parties desire to make 
an opening statement at this time? 

Mr. Hassell: Mr. Chairman, may I say— 

Chairman Myers: You want to introduce the papers upon 
which the case is based? 

Mr. Hassell: Yes. 

Chairman Myers: Proceed with that, then. 

Mr. Hassell: I will furnish counsel for the Respondent 63 
a list of these papers and he has also had an opportunity 
to examine them. 

First, I would like to have introduced for the record the 
order of the Postmaster General appointing the Board, and 
I would also like the record to make reference to the rules 
of practice governing this procedure, taken from the order 
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of the Postmaster General, Order No. 17493, published in 
the Federal Register of April 23, 1942, at pages 3001 to 
3003. 

Next, the record should show the rulings of the Solicitor 
to the Third Assistant Postmaster General, dated September 
8, 1943, to the effect that the January to September, 1943, 
issues of the magazine are non-mailable under Section 598 
of the Postal Laws and Regulations, 18 U. S. Code, 334. 

Next, the rule to show cause of September 11, 1943, to 
the publisher of Esquire, and I understand that counsel ad¬ 
mits that service; service of this rule. 

Mr. Bromley: That is right. 

Mr. Hassell: The next item, the letters of September 11, 
1943, to the Postmasters of Chicago and New York direct¬ 
ing delivery of the rule to show cause. 

Next, a letter of September 14, 1943, from the vice-presi¬ 
dent of Esquire requesting a continuance from September 
28, 1943, to October 12, 1943. 

Next, a letter dated September 17, 1943, from the Third 
Assistant Postmaster General to Mr. Gingrich, of Esquire, 
advising him of the continuance of the hearing to October 
12, 1943. 

Next, a letter of September 29, 1943, from Mr. Harding, 
of counsel for the publisher, to the Third Assistant Post¬ 
master General requesting a further continuance to October 
19, 1943. 

Then, a letter dated October 1, 1943, from the Third As¬ 
sistant Postmaster General to Mr. Harding granting the 
further continuance to October 19, 1943. 

A letter of October 2nd, 1943, to the Third Assistant Post¬ 
master General from the Solicitor holding that the October 
and November issues of Esquire are non-mailable under 
Section 598 of the Postal Laws and Regulations. 
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The next item is an amended rule to show cause, dated 
October 4, 1943, and letters of October 5, 1943, from the 
Third Assistant Postmaster General to the Postmasters at 
Chicago and New York transmitting the amended rule to 
show cause. 

Last, a letter of October 8, 1943, from the Third Assistant 
Postmaster General to Mr. Harding advising him of the 
further postponement of the hearing to two p. ul, October 19, 
1943. 

Chairman Myers: Is counsel for the Respondent familiar 
with all of those? 

Mr. Bromley: Yes, sir. 

Chairman Myers: Any objection? 

Mr. Bromley: No objection. 

i 

Chairman Myers: They will be made a part of the rec¬ 
ord. 

(The above-mentioned papers were thereupon filed and 
made part of the record.) 

Chairman Myers: Now, if the parties desire to make 
an opening statement I would be glad to hear them at this 
time. 

Mr. Hassell: I should like the answer of the publisher 
made a part of the record. 

Chairman Myers: I thought you included it. 

Mr. Hassell: No, sir. 

Chairman Myers: We should have the answer of the 
publisher by all means; that raises the issue. Do you have 
it? 

Mr. Bromley: Mr. Hassell has it. It has been filed with 
him. 


Mr. Hassell: I had Mr. Wentzel deliver it to you. 
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Chairman Myers: I have the original copy. If you want 
to introduce it into the record, let counsel for the Respondent 
see it. 

i Mr. Bromley: May it please the Board, I offer in evidence, 
and ask that it be made a part of the record, the Respon¬ 
dent’s answer to the original and the amended citations. 

Chairman Myers: It may be made a part of the record. 
There is no objection, is there? 

Mr. Hassell: Why, I move that a portion of this answer 
of the Respondent be stricken as it is not pertinent to any 
issue involved in this proceeding. 

The first paragraph, numbered paragraph, on page 1 is 
a complete answer to the rules to show cause. 

Paragraphs 2, 3, 4, 5, 6, 7, 8, 9 and 10 cover matters that 
are not in issue here. No issue is raised by either of the 
rules to show cause, and it certainly would be a waste of 
the time of this Board to go into and develop proof on those 
items in the answer. 

, Paragraphs 15 and 16 are argumentative and really have 
no place in the answer, as also with paragraph 17. 

Paragraph 16 attempts to open up in this way, if the Board 
pleases, the past history of this publication. I warn the 
Board now that if we are going into that we are going to 
consume considerable time, if the Respondent is allowed to 
go into these things directly, because then the Government 
will then have to certainly go through the files of its office 
to show the history of the publication prior to the first issue 
that is involved here, that is, the January, 1943, issue. 

Paragraph 17 is argumentative. 

Paragraph 18 is argumentative. 

Paragraphs 19, 20, 21, 22 and 23 state no issue involved 
in this proceeding because counsel for the Department will 
admit the law with respect to the authority of the Post- 
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master General concerning the granting or revocation of 
the second-class privileges stated in the Conrt of Appeals 
case, Payne vs. United States, ex rel. National Railway 
Publishing Company, 20 App. D. C., 581, and the Supreme 
Court of the United States in Haughton vs. Payne, 194 U. S. 
88, and the Milwaukee Publishing Company vs. Burleson, 
255 U. S. 407. Of course, the statute 18 U. S. Code, 334, 
should be considered in connection with those paragraphs. 
I don’t think there will be any controversy about the 
language of the statute. 

Paragraph 24 is also purely argumentative and ignores 
the law laid down in the Milwaukee Publishing Company 
vs. Burleson, 255 U. S. 407. 

I move the Board that those portions of the answer be 
stricken. 

Chairman Myers: The portions enumerated? 

Mr. Hassell: Yes, sir. 

Mr. Bromley: May it please the Board, since this case 
may very possibly go to the Supreme Court, at least in one 
eventuality, it seems to me that the Respondent has the 
right to protect its legal rights in this case and state clearly 
its position. There may be some question when we come to 
particular items of proof under these defenses as to whether 
what we offer is material, but it seems to me there can be 
no doubt but what we have a right to plead affirmative de¬ 
fenses; not only affirmative defenses under the statute, but ! 
affirmative defenses as the last two do, setting up what we 
claim to be an invasion of our constitutional rights, in the 
event this Board construes the statute in a fashion which 
we consider as unconstitutional. 

Now, the first defense is an affirmative defense which al¬ 
leges simply facts which we assert show complete compli¬ 
ance with all the statutory requirements for second-class 
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privileges, and which Your Honor will remember are four 
in number. 

Now, we did that because Mr. Hassell has never been clear 
with us as to whether he is willing to stipulate that or 
whether he was not, so we pleaded that as a defense. If he 
will now stipulate that he raises no issue with respect to 
that matter and that he agrees that we are entitled to and 
have fulfilled each and all of the four conditions in the 
statute which are required to entitle us to second-class 
privileges, then we will offer no proof under that affirmative 
defense. 

I still think we are entitled to plead it. 

Mr. Hassell: I have endeavored in conferences with Mr. 
Harding on several occasions in the past, and by a letter 
addressed to him, to show what my position was. As a 
matter of fact, I have shown him in detail the entire Gov¬ 
ernment case. I furnished him with not only the refer¬ 
ences to the matters and the citations, Exhibit A attached 
to the citations, that I proposed to call the Board’s attention 
to, but to similar matters in these various issues that I 
intend to call the Board’s attention to. 

We make no contention here that this publication does 
not comply with the first three conditions of Section 226 
of 39 U. S. Code. 

! As to the fourth condition, reading that section 224 of 
39 U. S. Code, the law requires that second-class matter be 
mailable matter. That is the first word in the statute 224 
of 39 U. S. Code, mailable matter of the second class. 

We contend that this publication, as we will show here, 
has not complied with the fourth condition of the second- 
class statute in that it is not designed for the dissemination 
of mailable matter such as described in that section. 

Mr. Bromley: Now, if the Board pleases, let me say at 
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the outset that I have never had a more courteous or fairer 
or abler opponent than Mr. Hassell. He has shown us every 
consideration, and nothing that I have said here is intended 
to be otherwise. 

It seems to me that we do disagree upon the interpreta¬ 
tion of the law and the only way we can protect our client’s 
interest is to plead what I think are proper affirmative de¬ 
fenses. 

Now, if Mr. Hassell will stipulate that if Esquire is 
mailable at all it is mailable with second-class privileges 
maybe that would obviate our disagreement, I am not sure. 
In other words, if the only contention that he makes is 
that it is not mailable because it is obscene, then he ought 
to be willing to agree that if it is not obscene it is mail-; 
able as second-class matter, because, of course, the fourth 
condition, as the Board probably knows, and I want to 
quote the exact words, the fourth condition is: “That the 
magazine be originated and published for the dissemination 
of information of a public character or devoted to literature, 
the sciences, arts, or some special industry”. 

Now, we say that is our magazine, that we fulfill that 
condition. Mr. Hassell says we do not, but only because 
we are obscene. If w*e are not obscene, then he, I take it, 
admits that we are devoted under that statute to the dis¬ 
semination of information of a public character or devoted 
to literature, the sciences or arts. 

Is that a fair statement, Mr. Hassell, or am I still wrong? 

Mr. Hassell: I am simply stating the position of the 
department and I will not alter the position by any statement 
I make here. It is very clearly shown in the rule to show 
cause that recites that it is not mailable matter within the 
meaning of Section 334, 18 U. S. C. 334, in that the various 
issues have contained matter described and portrayed as 
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set forth in Exhibit A, which are attached hereto, and are 
of an obscene, lewd, and lascivious character, and other 
matter of a similar or related nature, and upon the further 
ground that (b) “that because of the inclusion of such 
matter in the publication it has not fulfilled the qualifica¬ 
tions of second-class mailing privileges established by the 
fourth condition of 20 Stat. 359 (39 U. S. C. Sec. 226) 

And upon the further ground (c) “that it is not a mail- 
able newspaper or other mailable periodical publication of 
the second class of mailable matter as it, in a generally uni¬ 
form and systematic manner, published non-mailable matter 
in that the issues dated January”, and so forth, “it has in¬ 
cluded matter such as is cited in paragraph (a) hereof.” 

I think that the rule of citation states the position of the 
Department and that is definitely my position and I don’t 
know how to state it more clearly. 

Chairman Myers: The motion of Mr. Hassell to strike 
out will be over-ruled. If any question arises with respect 
to the evidence on these particular points, they may be 
agreed upon at the time and perhaps that will eliminate 
some of the questions which may come up. It is true that 
there are some references to legal propositions in the answer, 
but sometimes we have those come up in equity cases in 
the same way. 

We are now ready to proceed. 

Mr. Hassell: Of course, I except to the ruling of the 
Board. 

Chairman Myers: Certainly. 

Mr. Hassell: Except, I assume I am not precluded from 
objecting to the testimony introduced with respect thereto? 

Chairman Myers: Not at all. That is the point upon 
which it is over-ruled. You have the right of objection at 
any time during the proceeding. 
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Mr. Hassell: I will call Mr. Wentzel. 

Chairman Myers: Do you desire to make an opening 
statement first? 

Mr. Hassell: Yes. The Government will establish first 
that this publication enjoys the second-class privilege. It 
will also establish that the several issues involved in this 
proceeding were actually deposited in the mails. 

We will show the quantities of practically all of them, 
probably not of the last issue, but we will show the amount 
of postage paid and the amount of postage that would have 
been charged or paid by the publisher had he not enjoyed 
the second-class privilege. 

Factually, that is all. That will be the Government’s 
case. 

Mr. Bromley: May it please the Board, we will concede 
all of those facts and figures however presented. 

The Respondent here is a Delaware corporation which 
applied for and received second-class privileges back in 
December, 1933, and until this action has enjoyed them 
uninterruptedly for ten years. 

The citation, as Your Honors are now aware, seems to me 
sets forth but one ground of attack upon the second-classi 
privileges of this publication, and that is that under a 
criminal statute it has published obscene, lascivious, lewd,; 
indecent, or filthy matter. 

We will show that the magazine during its ten-year history 
has been published regularly each month. That it now has 
regular subscribers numbering over 300,000; that each 
month it regularly sells through newsstands about 400,000 
copies; that that newsstand distribution is accomplished 
through the facilities of the Curtis Publishing Company, 
the publisher of The Ladies Home Journal and the Saturday 
Evening Post and others. 
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The price of the magazine is fifty cents a copy, five 
dollars a year. 

It has had a continuing circulation in England for years. 

It is a magazine for men as our evidence will establish and 
its advertising is principally directed to the men’s trade. 

It regularly appears in from 150 to 200 pages, sometimes 
more, of which approximately 65 per cent is editorial con¬ 
tent and 35 per cent, about, is advertising. 
i It has now and has always had a standard editorial 
formula, a living demonstration of which you can see in 
the table of contents. 

It always divides its editorial content into about seven 
classifications. It features a number of articles of current 
interest, current affairs, now largely matters that deal with 
the war. 

Secondly, it always publishes a number of short stories 
written by distinguished writers, in many instances stories 
that have been carried in fine collections of short stories for 
years. 

In the third place, it always carries articles on sports. 

In the fourth place, it carries articles on interesting 
personalities in the news, in this country and elsewhere. 

Fifth, it has always a feature on men’s clothing, either 
by way of illustration, text, or both; trends in men’s dress. 

In the sixth place, it has a number of special departments 
which occur regularly every month, the Sound and the 
Fury, Letters to the Editor, the Lively Arts, Books, Wear¬ 
ables, Potables, and Edibles, and the Theatre. 

Finally, it each month has recurring features, such as 
great paintings reproduced in color, water colors, photog¬ 
raphy, both black and white, prints, and the like, and the 
Varga girls. 
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Now, this Respondent is a Delaware corporation and 
it publishes a number of magazines like the magazine 
Coronet, which is made up of a collection of articles and 
stories and devoted in part to the arts. 

It also publishes Apparel Arts, which is devoted to the 
special industry of men’s clothing. 

It also publishes a series of sports books. 

The ownership of this corporation has never changed 
since the beginning of 1933. It is owned by the Smart 
brothers and edited by Arnold Gingrich, and those three 
gentlemen have directed its policy throughout the period 
of ten years. 

The matter which is involved in this proceeding con¬ 
sists of eleven issues which run from January through No¬ 
vember, 1943. There are some 1950 pages in those eleven 
issues, and out of those 1950 pages a total of 36 pages is cited 
directly by the Department as being obscene. Not all the 
pages, but generally some part of the page. 

Now, in addition, here is what we are a little bit con¬ 
fused on, a little bit out of tune with Mr. Hassell. He has 
served us with what he calls a specification in which he says 
the citation alleges that there is other matter of a similar 
and related nature in our book, and then he says, “I now 
specify what that is”, and he calls our attention to 52 
additional pages. He does not cite that as obscene. He 
says that is other similar and related matter. I don’t know 
whether he means it is obscene or not. I am perfectly sure 
it does not bear such a direct relation to the matter that 
he complains of that it affects or changes the character of 
the matter which he directly complains of, although that 
theory, I think, is somehow not carried out when he says 
it reinforces the cited matter. 

So, you have those two classes of matter to consider in 
these magazines. 
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Now, on these 36 pages of directly cited material there 
are 32 features which he claims either wholly or partly 
. . violate the criminal obscenity statute. Of the 32 features, 
21 of them are Varga girl drawings. There are 12 of 
them in the January issue and one each thereafter, and then 
in one of the magazines there is an advertisement for post¬ 
cards, with a small reproduction of the Varga girl draw¬ 
ing on the back, so out of 32 items in his complaint 22 of 
them are those Varga girl drawings. 

The others consist of letters from soldiers or excerpts 
from military camp papers, a theatrical review by Gilbert 
Seldes of a Broadway musical, “Star and Garter”, now 
being shown in New York, and one picture of a scene from 
a Broadway show, “By Jupiter”; exploits of Esky, a couple 
of cartoons, one color photograph, and a paste-up feature 
for service men consisting of a girl sitting on a man’s 
shoulders with the man’s face in blank, and it is designed 
to have the purchaser cut out his face and put it up there 
and pin it up on the barracks walls. 

Now, I want to say this to Your Honors, here is one of 
the matters that have been cited as obscene. This is a 
cartoon of some of our soldiers surrounded by a group of 
girls with spears and underneath it says: “It’s no use, 
Sarge, we are outnumbered. Yippee”. 

Now, that is cited as violating a criminal obscenity 
statute. 

I say to the Board at the outset that if any such position 
is sustained by the Board, it goes directly to the constitu¬ 
tional guaranty of the freedom of the press, and as such 
creates a very dangerous precedent. 

The danger, it seems to me, that we will overstep every 
criminal statute in a ruling of that kind and bar material 
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from the mails which are in questioned taste, and that cer¬ 
tainly would be a very serious thing with regard to the con¬ 
stitutional guarantee of the freedom of the press. 

Now, the 52 pages of related matter is something like 
the cited matter. Indeed, it is difficult to draw the dis¬ 
tinction; how can any man classify one cartoon as obscene 
and the others as being similar thereto? 

Now, I pass to the statutes. The criminal statute, as 
Your Honors well know, makes it a crime in the following 
words: 

“Even 7 obscene, lewd, or lascivious, and every filthy book, 
pamphlet, picture, paper, letter, writing, print, or other 
publication of an indecent character * * * is hereby declared 
to be non-mailable matter and shall not be conveyed in 
the mails from any post office or by any letter carrier.” 
That is page 6 of our brief, at the bottom of the page. And 
it further states that whoever shall cause this to be done 
shall be guilty of a crime and shall be fined $5,000, or im¬ 
prisoned not more than five years, or both. 

That is the statute and that is a criminal statute, and the 
very words are “obscene, lewd, lascivious, filthy, indecent,” 
those five words. - • 

Now, you would think that Mr. Hassell and I could j 
agree upon the test. Perhaps the Chairman knows better 
than the other members that lawyers seldom agree, but we 
are in disagreement as to the test which you are obligated 
to apply under the law. 

What is the test as to whether a thing is obscene or not? 
What is the law? What lias the law had to say about it? 

And let me say before I come to that, that there is no 
direct connection between this criminal statute and the 
other statute which lays down the four conditions in order 
to entitle the publication to go second-class. There is no 
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direct connection. If matter is obscene under the criminal 
statute which says “It is hereby declared to be non-mailable”, 
it should be barred not only from the second-class, but from 
the mails entirely, and the publisher prosecuted in the 
criminal courts. 

But that is not the effort in this proceeding. Here the 
effort is to deprive us of second-class privileges so that it 
can go in a higher class, in our case fourth class, which 
would cost us something over half a million dollars more a 
year if sent in that class. 

In other words, instead of being fined $5,000 under the 
criminal statute, it is the purpose of the Government to 
fine us $500,000 a year and let us go on and send the stuff 
through the mails. 

I say there is no authority for the Government so to 
interpret the criminal statute. 

What is the test? We tried to phrase it at page 9 as 
we think has been clearly established in the law as follows: 

“The gravamen of obscenity is the tendency of the publica¬ 
tion to corrupt the morals of the normal average person or 
to lower such person’s standards of right and wrong concern¬ 
ing sexual behavior. The test is that of sexual impurity”. 

We have quoted all the cases which we think bear on it 
and there have been many. At the bottom of the page the 
Court in the case of the United States versus Dennett, 
2 Q 2 which was a very famous one, said: 

“The statute we have to construe was never thought to 
bar from the mails everything which might stimulate sex 
impulses.” 

In the Swearingen case the Supreme Court says: 

“The words ‘obscene’, ‘lewd’, and ‘lascivious’, as used in 
the statute, signify that form of immorality which has 
relation to sexual impurity, and have the same meaning 
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as is given them at common law in prosecutions for obscene 
libel. As the statute is highly penal, it should not be held 
to embrace language unless it is clearly within its letter 
and spirit.” 

And throughout the rest of those quotations the standard 
is set up, as I believe we have phrased it. Where is the 
disagreement? 

In his Appendix A brief which Mr. Hassell has submitted 
to the Board as being a test of the law, he has gone to the 
original test set up by the English courts in 1888 in Regina 
vs. Hicklin, which in 1889 in U. S. vs. Clarke was approved. 
That is the weakest class test, and that test has been ex¬ 
pressed this way: 

“There is another large class to be found in every com¬ 
munity—the young and immature, the ignorant, and those 
who are sensually inclined—who are liable to be influenced 
to their harm by reading indecent and obscene publications. 
The statute under which this indictment is framed was 
designed to protect the latter class from harm.” 

Now, lawyers have come to refer to that as the weakest 
class test. But that has been repudiated. That is no longer 
the law of this country. It has been expressly and vigor¬ 
ously repudiated by Judge Learned Hand in the famous 
“Ulysses” case and in the Parmelee case in the Court of 
Appeals for the District of Columbia, and I believe does 
not exist any longer as the correct test, because the Judge 
here in the District said: 

“Although the word has been variously defined, the test 
applied in many of the earlier cases was that laid down by 
Lord Chief Justice Cockbum in Regina vs. Hicklin, as 
follows: ‘ * * * whether the tendency of the matter charged 
as obscene is to deprave and corrupt those whose minds 
are open to such immoral influences and into whose hands 
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a publication of this sort may fall/ * * * But more re¬ 
cently this standard has been repudiated, and for it has 
been substituted the test that a book must be considered 
as a whole, in its effect, not upon any particular class, but 
upon all those whom it is likely to reach.” 

So, it is our position, as a matter of law, that the test 
is the test upon the normal average mind, and whether or 
not it has the tendency or will corrupt the morals of such 
a person, lower his standards of right and wrong with rela¬ 
tion to sexual behavior, or corrupt his morals. 

The test is not whether or not it would stimulate sex 
thoughts because it would be impossible to bar all things that 
stimulated thoughts of sex. 

Now, in this connection, in Appendix A, the Solicitor 
for the Department seems to take the position that some¬ 
thing less than obscenity as defined in the criminal statute, 
will suffice to deprive a publication of second-class privileges. 
And that is why we pleaded one of these constitutional de¬ 
fenses. I do not believe it is possible to say, even though 
the second-class privilege may be properly described as 
a privilege, that Congress ever set up any other standard 
than obscenity, and that you can find any warrant in any 
statute for saying “Even though the thing is not obscene 
it comes so close to the line that while it should not be 
barred from the mails altogether, it should lose this sub¬ 
sidized position given it by the second-class privilege”, and 
I think the position of the Department is founded upon 
the erroneous assumption that something less than obscenity 
will justify this department in depriving us of our privileges. 
I do not believe that is the standard. 

We shall show that the test of obscenity has always been 
recognized by the law’ as a living, growing, changing 
standard. 
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Judge Hand wrote about that and said that the words of 
the statute and the Constitution mean different things for 
different periods and not only what people thought about jog 
in Victorian times. 

I need only remind you that that is best exemplified by 
the development in the bathing suit. What would our 
Victorian forefathers have thought, those who clothed 
women in the bathing suits with flowing skirts and stock¬ 
ings, about the girls on the beaches at Coney Island or New¬ 
port? 

We have to put our minds in tune with what the public 
generally thinks today, and that is why we refer to other 
magazines and publications. We don’t mean why can’t we 
do it because someone else does it. But it is important, it jiq 
seems to me, to find out what is commonly accepted, what 
is not criticized, what appears generally throughout the 
reputable magazines of today, such as Harpers, Time, Life, 

The Saturday Evening Post, and so forth. 

And, in that connection, it is our position that we are 
entitled to show, as we have alleged in one of these defenses, 
that this Department itself 19 consecutive times wrote us 
formal letters approving issues of this magazine, from 1940 
through 1942, which contain Varga girls more extreme, in 
many respects, than those appearing today. 

I realize no man can estop the Government, but this is 
an indication of what the people in this Department thought m 
about those drawings at that time. 

Now, I wonder about the material itself. Our evidence 
will show that judged by present day standards the ma¬ 
terial complained of, without any exception, is sanctioned. 

i 

We expect, with the permission of the Board, to produce 
psychiatrists, clergymen, and educators, to whom we have 
submitted this material and let them give you their expert 
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opinion as to what the effect of the matter complained of 
is upon the various classes of persons in each community, 
and what the tendency is to lower the standards of right 
and wrong, and their opinions about obscenity. 

What are the Varga girl drawings? I wish Your Honors 
would now open the January issue to page 97, where there 
are 12 all in a bunch. They are a recurring feature; they 
have been published for ten years. They are one of the 
few features which originated in the magazine—they or 
their predecessor, the Petty girl—and have been published 
ever since. You have a ten-year history behind this thing. 

They are frankly published for the entertainment they 
afford, and we do not contend that we publish them as art. 
113 As the publication goes on—not in that book, but in 
others—you will notice the size has increased and we have 
a gate fold. That is because of the servicemen’s demand 
for pin-up pictures in a somewhat larger size. 

We shall present witnesses to show that those pictures 
are nothing but attempts to glorify the American girl by 
artistically presenting the creator’s conception of the most 
perfect and attractive American form and figure he can 
think of. 

There is in no one of those drawings ever any exposure 
of any intimate part. They are not drawn from models 
but are created as wax dummies are. They represent a com- 
224 bination of attractive features. If you analyze them they 
are all out of proportion. The legs are too long, the figure 
is shortened or lengthened. They are imaginative repro¬ 
ductions of the artist’s conception of what the perfect fig¬ 
ure, face or form, of a woman should be. 

I say that judged by present-day standards of evening 
gowns or bathing suits, those pictures are not obscene. 
Judged by evidence which we will seek to introduce here 
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as to girl illustrations generally by many reputable maga¬ 
zines, and by magazine advertising such as lingerie, bathing! 
suits, perfumes, even cigarettes, that these pictures are 
sanctioned by that custom which has been built up until 
today they are not ahead of the times. Indeed, I some-: 
times think they are not up to the times. 

And, in addition to that I hope you will take the opinion 
of skilled psychiatrists and educators as to their opinion 
of these drawings. 

In addition, there are some photographs by photograph¬ 
ers of national reputation, for artistic presentation. They 
are in relaxed poses, but fully covered as far as any ex¬ 
posure is concerned. There are also reviews of the Star 
and Garter show, which perhaps you saw, as I did, a 
sort of bawdy show. It has been presented in New York 
and is still running. 

i 

All the reporter, Gilbert Seldes, did was to say how far 
it went and what was the one dirty song which the chorus 
sang. That is only factual reporting to which any publica- 

i 

tion is entitled. 

Life will report what it was that caused a burlesque 
show to be banned, in a way which if it does not express! 
its approval, does not lead people to go to see it or want 
to see it, but it contents itself with reporting the facts. 

Then, there is a series of articles, one of which was 
written by Paul Gallico exposing the cheap and tawdry 
lack of appeal that existed in burlesque and what a silly 
thing the “strip” was, and the thesis of his article was that 
if producers of this sort of thing think it attracts men 
generally, they are crazy. It is not sex stimulation at all. i 

Gilligan wrote a report of a typical night court in New 
York. It is a fine thing for all adolescent people to read 
because it points out the dangers of the prostitute and the 
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high prevalence of venereal disease in New York, and 
should cause any young man to hesitate before he com¬ 
mitted any indiscretion. It is helpful and useful. 

And then George Jean Nathan condemning 45 or 50 
things currently being produced on the stage, said: 

“I resent producers who present shows in which there is a 
confusion among those on the stage as to whether or not 
a reputable girls’ school or some other such institution is 
or is not a bawdy house.” 

That phrase occurs in literature and has occurred for 
years and years. 

Gilbert Seldes criticized the modern tendency of clothing 
and perfume ads to appeal to the senses and poked fun 
at the titles which were given by manufacturers to their 
perfumes such as “Desire” and so forth, and said: “How 
silly to try to sell by emphasizing that element.” 

And there are a couple of pages devoted to excerpts from 
camp papers published by soldiers. Some of the humor 
may be in bad taste, a little mannish, a little crude, but 
nothing obscene or vulgar about it. 

A girl says, “Would you like to see where I was oper¬ 
ated on?” And the man says, “No, I hate hospitals.” 

Those are merely reproductions of things published in 
Army journals. They are designed to show a cross section 
of Army humor and what the boys are reading. And, any¬ 
way, most of the jokes are pretty old stuff for the most 
part. 

And then there are some articles which contain indelicate 
language. An article about a merchant marine sailor who 
has been torpedoed several times and he gets drunk on 
shore and swears and uses indelicate language, and an arti- 
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cle about Negroes living together in one room in tenements. 

Then, cartoons dealing with, some of them, indelicate 
situations. It is our opinion that indelicate matters and 
even matters of vulgarity are not matters of obscenity. 

And for that reason I have asked these psychiatrists to 
come here to see if they cannot draw- the line. 

And then there are some cartoons. Two air raid wardens 
on a roof looking through the transom. The light has come 
on and you can’t see what is underneath the transom, and 
one fellow says, “To think I gave up drawing.” What is 
he looking at? He must be looking at an artist who is 
drawing a model. You can think of worse things and you 
can think of better things. The model might be dressed 
and going home. Is it obscene because some dirty mind 
might think of a bad thing? The normal reaction to a 
thing like that is not bad. 

Finally, the character of this magazine must be tested 
not only by consideration of these features complained of, 
but by its contributors, advertisers, and its readers. And 
we would like to show you, if we may who our contrib¬ 
utors are. Starting with William Lyon Phelps, who has 
contributed to Esquire, and who wrote us, “I enjoy my 
writing for Esquire so much that I would let nothing inter¬ 
fere with it,” and Peter B. Kyne, Theodore Dreiser, and 
many, many others. It is inconceivable that these men 
would let their names be associated with a dirty, filthy 
magazine. 

Now, no advertisements are complained of except two 
out of the bunch, the post-card one I mentioned and an 
advertisement of the Literary Guild of America, an adjunct 
of the publishing house of Doubleday-Doran. 

They advertised some books by Thorne Smith in the way 
that publishers for 50 years have advertised de Maupaus- 
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sant. illustrated with women with not very many clothes on, 
and saying, “Read the startlingly frank books”. 

Those are the only two specified as obscene or related 
to obscenity. 

Our advertisers include Ford, Chrysler, United States 
Rubber, Cluett Peabody, Wilson Sporting Goods, Bristol 
Myers. There are no love potions or females seeking com¬ 
panionship. There is nothing of that sort whatsoever. 

This magazine is distributed through the vast distrib¬ 
uting organization of the Curtis Publishing Company. We 
believe our magazine is read by at least 34 per cent of the 
armed forces. The Army buys it for resale in most all of 
its centers. 

We are furnishing 50,000 and later 60,000 copies a month 
made up on thin paper, without advertising, to be shipped 
by the Army to our soldiers overseas. 

We would like an opportunity not to show our entire 
subscription list, but to show who takes this magazine reg¬ 
ularly, and that would disclose that there are nearly 50 
individual chaplains in the sendee who are subscribers, 
over 4,000 U. S. O. centers and 1,600 schools and univer¬ 
sities, 9,000 commissioned officers, and many directors of 
business firms listed in Poor’s and Moody’s. 

It is to be found in substantially all of the university 
libraries and most, if not all, Navy and Army hospitals. 

Not one of these eleven issues has been cited or dis¬ 
approved of by any censorship body in this country. This 

magazine is not on the proscribed list of the National 

« 

Order of Decent Literature and the New England Watch 
and Ward Society does not condemn this. 

' If the Board will bear with us, and we will try to be 
as brief as we can, we would like an opportunity to present 
these witnesses. 
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Chairman Myers: Do you have a copy of your answer 
to spare? 

Mr. Bromley: Yes, we do (document handed to Chair¬ 
man). 

Mr. Hassell: Mr. Chairman, in view of the argumenta¬ 
tive statement of counsel in which he has gone into these 
various matters in advance, I think it incumbent upon me 
to make a further statement to clarify my position here. 

I explained to counsel when I furnished the items of 
similar matters to those charged in the citation specifically, 
that it was not my contention or position that these were 
all of the objectionable matters in this publication. I said 
I simply intended to call the Board’s attention to those 
matters, that the magazines would be offered as a whole, 
and would, I assume, be considered as a whole, in their 
entirety. 

As to counsel’s emphasis that this statute, the postal 
obscenity statute, so-called, is a criminal statute, I would 
respectfully call his attention to the fact that it also makes 
matter non-mailable and imposes upon the Postmaster 
General the authority, the duty and the obligation to ex¬ 
clude matter contained thereunder from the mails. 

Also, in addition to the obscenity and indecent matter 

in the case of United States vs. Limehouse, 284 U. S. 424, 

when the statute was amended in 1909 bv the addition of 

*/ 

the words “and every filthy”, the Supreme Court said, 
“This amendment added a new class of unmailable mat¬ 
ter,” and you will find that class of unmailable matter in 
this publication if you go through it. 

The words which were the basis of the indictment in the 
Swearingen case, 161 U. S. 446, which the Court held were 
not of the character as to make those matters punishable 
by the statute as it was then worded, when it was amended 
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—it was amended by reason of tbe decision in the Swear* 
130 ingen case—a new class of unmailable matter was created 
by the addition of the words “and every filthy”. 

I want to add that I make no claim that this magazine 
does not contain perfectly proper and interesting matter in 
addition to these matters that we are complaining of here, 
but counsel knows, and each member of this Board knows, 
that you can be surfeited by filth. The promoters of every 
burlesque show know that. When he brings on his strippers 
he intersperses those things with so-called comedy, scenic 
matter, and other things. 

This was recently called attention to by an article ap- 

i * 

ox pearing in Harpers Magazine discussing these picture 
magazines, and the writers of this article have stated: 

“Sex required skill in handling. People wanted to read 
about it and look at it frequently, but not all the time; 
it could be given in large doses, but it must not be over¬ 
done. How to space and coax the reader along from one 
dose to the next was Goddard’s anxious care.” 

As I stated before, we are going into the past history 
of the publication and we are going to show the fight this 
publication has had ever since its inception to keep this 
rank filth in the mails. 

Counsel has referred to this office having passed certain 
132 issues. I want to show the files and records on those 
matters, if that is brought in in his direct case, to show 
where we repeatedly, time after time, told them we would 
bar matter from the mails, how we were deluged by edi¬ 
torials and cartoons and practically put on the editorial 
staff of this publication, in the hope that they would get 
- something by. 

And, of course, the Solicitor was perfectly human; that 
thing worked, probably, once in a while. Probably they 
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did get something by that they should have not gotten by, 
but the fact that the Solicitor or the Solicitor’s Office or 
anyone made a mistake two years ago does not justify 
this publisher in putting this stuff in the mails now at a 
subsidized rate of postage. 

Chairman Myers: If there is nothing further, we will j 
proceed with the evidence. 


Nelson B. Wentzel was called as a witness by and on 
behalf of the Post Office Department, and being first duly 
sworn, testified as follows: 

Direct Examination by Mr. Hassell: \ 134 

Q. State your name and official position, Mr. Wentzel. 

A. Nelson B. Wentzel, Superintendent, Division of Classi¬ 
fication. 

Q. For how long have you held that position, Mr. Went¬ 
zel? A. Since March, 1934. 

' i 

Q. And prior to that time were you connected with that 
office? A. Yes, since 1906. 

Q. You were Assistant Superintendent for some years 
prior to 1934, were you not? A. I was. 

Q. Mr. Wentzel, has the publication known as Esquire, 
the Esquire magazine, a second-class permit? A .It does 135 
have. 

Q. I believe I have the files here (handing the witness). 

Will you state when this publication was accorded the 
second-class privilege and what its frequency was at that 
time? A. The original entry of second-class matter was 
authorized October 19, 1933, based on the Autumn 1933 
issue as a quarterly publication. 
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Q. And when did it change its frequency? A. Re-entry 
was authorized as a monthly under date of December 15, 
1933. 

1 Q. Was it entered at Chicago and New York? A. The 
original entry was at Chicago in both of these cases. Ad¬ 
ditional entry was accorded considerably later at New 
York for certain mailings. 

Q. I see. Coming to the January to November, 1943, 
issues of Esquire, Mr. Wentzel, have you evidence of the 
actual mailings of that publication and the amounts of 
the mailings? 

Mr. Bromley: We will concede that, if the Board 
please. 

Mr. Hassell: I would rather have it in the rec¬ 
ord, Mr. Bromley. 

The Witness: We have the duplicate copies of 
the receipts which were issued by the post offices of 
mailing during this interval. 

Mr. Hassell: At this point I would like to offer 
these issues from January to November, 1943, in 
evidence and have them marked as Post Office De¬ 
partments Exhibits. 

Mr. Bromley: No objection. 

Chairman Myers: Without objection, they are ad¬ 
mitted in evidence. 

(Department Exhibits 1 to 11, referred to above, 
were received in evidence.) 

By Mr . Hassell: 

Q. Mr. Wentzel, are these the receipts showing the mail¬ 
ings of these issues, which I show you? A. Yes, sir. 
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Q. These show mailings at Chicago and New York post 
offices? A. That is right. 

j 

Mr. Hassell: I would like to offer these in evi¬ 
dence. 

Mr. Bromley: No objection. 

Chairman Myers: Let them be marked and re¬ 
ceived in evidence. 

(Department Exhibits Nos. 12-A to 12-Y, 13-A to 
13-N, 14-A to 14-M, 15-A to 15-0, 16-A to 16-J, 17-A ! 

to 17-K, 18-A to 18-1, 19-A to 19-C, 20-A to 20-L, j 
21-A to 21-M, 22-A to 22-K, 23, 24-A to 24-K, were 140 

received in evidence.) 

By Mr. Hassell: 

Q. These cover the issues from January to November— 
only one receipt covering November? A. That is right. 

Mr. Hassell: I might explain to the Board that 
apparently there are various and consecutive mail¬ 
ings of each issue. The November issue, of course, 
has not been out very long. 

141 

By Mr. Hassell: 

Q. You might explain for the record how those receipts 
are obtained. A. The mailings are presented at the re¬ 
spective post' offices, they are weighed by the post office 
employees, and based on figures taken at the time of the 
weighing, the receipts are issued and the postages com¬ 
puted on an analysis of the distribution by zones which 
the publishers furnish twice a year or oftener if they so 
desire, or if the Post Office feels it is necessary. 
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Q. And these receipts show the amount of postage actu¬ 
ally paid for each of those mailings? A. They do. 

Q. Have you made a calculation of the amount of post¬ 
age paid on most of these issues? A. Yes, we did. We 
summarized the weights and postage from these receipts 
and I have it here by months. 

Q. What months does that cover? A. January, Feb¬ 
ruary, March, April, May, June, July, August, September 
and October. 

Q. I see. And do you have the estimated postage that 
the fourth-class rate of publication would have taken had 
it been mailed fourth class? A. For the months of Janu¬ 
ary, February, March, April, May, June and July we did 
make such an estimate. During that period the total 
weight of the copies mailed was 2,900,380 pounds. The post¬ 
age paid at second-class was $66,341.52, and the estimated 
postage at the regular rates which would have been the 
parcel post rates, and these copies, weighing between one 
and two pounds, would have been a charge for a two-pound 
parcel, from the information given on the publisher’s anal¬ 
ysis of distribution, would have been $369,045.43. 

Q. For the seven months? A. For the seven months. 

We did not make that extension for the remaining period. 

„ .. If the remaining months were added the figures would 
144 

be approximately one-third larger. 

Mr. Hassell: That is all. 

Mr. Bromley: No questions. 

Chairman Myers: That is all. 

(Witness excused.) 

Mr. Hassell: At this point, Mr. Chairman, I 
would like to have the pleasure of the Board as to 
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whether the Board would like for me to go through ^ 
these issues and point out the various things I have 
told counsel I was going to point out to the Board. 

He has done that in his own way to some extent 
in his opening statement. Or would you wish that 
I reserve this for argument? The issues will be in 
evidence. 

Chairman Myers: I prefer to have it in argu¬ 
ment. I think it would be fresher for us. 

Mr. Hassell: I might, at this point, if counsel 
does not object, give the members of the Board the 
lists for each month that I furnished counsel. 

Mr. Harding: Why don’t you give them the com¬ 
plete list which includes November? Is that the 
same? 

Mr. Hassell: Yes. 

Mr. Harding: All right. ! 

Mr. Hassell: I might state that the items checked 
in red pencil are the ones specifically mentioned in 
the citation. 

Chairman Myers: Mr. Bromley said he would 
agree to all that you might want to prove. Could 
you indicate that on the record? i 

Mr. Hassell: W r e might have an understanding 

147 

that if the Department wants those papers they can 
substitute papers or a summary of them. 

Mr. Bromley: Surely. 

Mr. Hassell: There is one difficulty with my 
statement of a while ago with respect to going into 
details on argument. I believe under the rules we 
are ordinarily limited to an hour on argument. I 
might require a little more time if I put this off 
until then. 
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Chairman Myers: I think we might be willing 
to waive that. We want to give everyone a chance 
to be heard. 

Mr. Hassell: That is the Government’s case, Mr. 
Chairman. 

Chairman Myers: We will have a recess for ten 
minutes. 

(Whereupon, a brief recess was taken.) 

Chairman Myers: We are ready to proceed. 


Kenneth J. Tillotson was called as a witness by and 
on behalf of the Respondent, and, being first duly sworn, 
was examined and testified as follows: 

Direct Examination by Mr. Bromley : 

Q. What is your name, sir? A. Kenneth J. Tillotson. 

Q. Where do you live? A. 179 Clifton Street, Belmont, 
Massachusetts. 

Q. What is your profession? A. Physician and psychia¬ 
trist. 

Q. Do you hold any degree? A. Master of Science and 
Doctor of Medicine from the University of Vermont. 

Q. Do you practice your profession? A. I do. 

Q. Where? A. At the McLean Hospital, Belmont, Massa¬ 
chusetts; Massachusetts General Hospital in Boston, and I 
am consultant at several hospitals, and to the Hygiene De¬ 
partment of Harvard University, and former instructor in 
psychiatry at Harvard Medical School, and 1 have a private 
practice and office at 179 Clifton Street, Belmont. 
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Q. Belmont is part of Boston? A. Belmont is a suburb 
of Boston. 

Q. How long have you been engaged in your profession 
of medical doctor and psychiatrist? A. I graduated from 
the medical school in 1921 and went to Mary Fletcher Hos¬ 
pital in Vermont, and I came to Harvard and began spe¬ 
cializing in neuro-psychiatry, and since 1922 I have prac¬ 
ticed my specialty of neuro-psychiatry. 

Q. Have you any church affiliations, doctor? A. I have. 

Q. What are they? A. I am an Anglo-Catholic, better 
known as high Episcopal. 

Q. Tell us briefly the nature of your professional work. 
A. At first, after specializing, I held various positions 
with the McLean Hospital exclusively, such as assistant 
physician, clinical doctor, and then medical superintendent, 
until 1932, when I was made psychiatrist-in-chief devoting 
my entire time to research in nervous and mental diseases, 
teaching and the clinical practice on nervous diseases. 

Q. Have you ever had any occasion, and, if so, to what 
extent, in advising any Governmental officials on the 
question of obscenity or related matters? A. I have, j 
The two district attorneys in Massachusetts in Middlesex 
and Norfolk Counties on several occasions, and the Attorney 
General on several occasions, in regard to cases involving 
the issue of obscenity, and several private cases in this 
region, all the authorities at Harvard University in regard 
to obscenity, and the issues that arise in the large student 
body there. 

Q. Have you had any experience in connection with 
Selective Service and Army induction? A. I am chief ad¬ 
visory psychiatrist for District 11 in Greater Boston, and 
I am regularly consulted and do regular duty at the First 
Corps Area Induction Center one day a week. 
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Q. Has any of your experience been in connection with 
young men of high school or college age? A. A part of 
my patients are young men of high school and college ages, 
and for five years at Harvard in the student health depart¬ 
ment I spent two days a week dealing exclusively with the 
college students there. 

i Q. To what extent have you made case studies of what 
constitutes sexual impurity or obscenity? A. In every psy¬ 
chiatric study the question of the sex life and all that 
pertains thereto is a part of the study, and in the course 
of a year I study and review several thousand cases. 

Q. Will you give us a brief definition of the word “psy¬ 
chiatry”? A. Yes. Psychiatry is that department of med- 
ical science which deals with diseases of the mind. Neuro¬ 
psychiatry embraces a little more and spreads the diseases 
of the mind to the nervous system, including diseases of the 
personality. 

Q. Doctor, at my request have you made an examination 
of these eleven issues of Esquire magazine in evidence as 
Post Office Departments Exhibits 1 to 11, inclusive? A. 
I have. 

Mr. Hassell: At this time I would like to object 
to this testimony. 

As I take it, this witness is to advise this Board 
^ as an expert witness as to what is obscenity under 

the statute involved here. This proposition is en¬ 
tirely novel in cases of this sort, not only in hear¬ 
ings of this sort, but in criminal prosecutions, so far 
as I am advised. 

Counsel in his remarks, in his opening statement, 
referred to the effect the matter would have upon 
the average mind. I take it that he would include 
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in that classification the members of this Board. 

Therefore, I submit that what this witness may 157 
say, regardless of his qualifications as a psychiatrist 
or his qualifications or experience in dealing with 
warped mentalities, his testimony will be of no value 
to this Board and certainly would not be controlling, 
and it would not have any value so far as I can 
see in enabling this Board to determine the issue 
here involved. 

Chairman Myers: As I understood from the 
opening statement, this is an effort to prove stand¬ 
ard. Isn’t that your purpose? 

Mr. Bromley: Standard and effect upon people 
generally of the attacked material. 

Chairman Myers: And for that purpose he was 
qualified as an expert. Was your objection directed 
to the last question? 

Mr. Hassell: My objection is directed to that 
matter as well as the matter to which I referred. 
Counsel, in his statement, said that he also proposed 
to produce or give in evidence here the names of 
persons who purchased this magazine. That specific 
matter has been passed upon by one of the Federal 
Courts— 

1 59 

Chairman Myers: That question is not before 
us yet. It may be later. 

Mr. Hassell: That is certainly related to this 
proposition. The inference there is that if respon¬ 
sible people buy this magazine, then it is not obscene, 
but I submit the testimony of this witness will be 
of no value to this Board. 

Mr. Bromley: In 1940 the Court of Appeals of 
this District had occasion to consider this question, 
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and I would like to call Your Honors’ attention to 

160 this expression from this Court. 

“With such considerations in mind, perhaps the 
most useful definition of obscene is that suggested 
in the case of United States ys. Kennerley, i. e., that 
it indicates ‘the present critical point in the com¬ 
promise between candor and shame at which the 
community may have arrived here and now.’ But 
when we attempt to locate that critical point in the 
situation of the present case, we find nothing in the 
record to guide us except the book itself. The ques¬ 
tion is a difficult one, and to which the expert opin- 

161 ions of psychologists and sociologists would seem to 
be helpful if not necessary. Assumptions to the con¬ 
trary which appear in some of the earlier cases, re¬ 
veal the profound ignorance of psychology and soci¬ 
ology which prevailed generally, when those opinions 
were written. More recently, in the cases and text 
books, the desirability and pertinence of such evi¬ 
dence has been suggested. Lacking such assistance 
in the present case, we can compensate for it in 
some measure by noticing, judicially, evidence which 
is thus available to us.” 

I submit, therefore, that the testimony is corn- 

162 petent. 

Chairman Myers: The objection is overruled. 
By Mr. Bromley: 

Q. Have you made a careful examination of all of the 
eleven issues? A. I have. 

Q. Will you turn to page 97 of the January issue and 
direct your attention with me to the twelve Yarga girl 




Kenneth J. Tillotson - for Respondent — Direct . 


drawings appearing on that page and subsequent pages? 
A. Yes, sir. 

Q. Have you likewise examined every Varga drawing 
in every one of the remaining ten issues? A. I have. 

Q. Directing your attention to all of the Varga girl 
drawings, in all of the issues, let me ask you this question: 
Based upon your training and your experience and the case 
studies which you have made, are you able to express an 
opinion as to the effect that these drawings would have 
upon people of various age groups in this country? A. ; 
I am. 

Q. Will you state what effect, in your opinion, this 
material would have, if any, upon pre-adolescents? A. I 
believe it would have little, if any, effect on pre-adolescents. 

| 

Mr. Hassell: I don’t like to interrupt again, but 
does counsel have other witnesses of this sort present I 
in the hearing room? 

Mr. Bromley: Yes. 

Mr. Hassell: I request the other witnesses on j 
this particular feature, at this time, be excused. 

Mr. Bromley: That is agreeable. 

Mr. Harding: There are none here today. 

Mr. Bromley: There are other witnesses in the 
case present, but not psychiatrists. 

Chairman Myers: Does your objection extend ; 
to them, Mr. Hassell? 

Mr. Hassell: Other witnesses who are to appear 
as expert witnesses on the question of what is ob- i 
scene? 

Mr. Bromley: Yes. 

Mr. Hassell: I submit that they should be ex- ; 
cused. 

Chairman Myers: They may retire from the room. 
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By Mr. Bromley: 

Q. What is a pre-adolescent, Doctor? A. Usually a child 
166 from the age of twelve to fifteen. 

Q. And what is an adolescent? A. An adolescent is 
usually an individual from twelve to fifteen or over. 

Q. Up to what age? A. Well, I have students in the grad¬ 
uate school at Harvard at 25 whom I thought were adoles¬ 
cent. It is a variable thing depending upon the individual 
personality. 

As a rule, adolescence is achieved by the age of 16 in 
the most retarded normality. 

i Q. What is a post-adolescent? A. An adult. After 
they have gone through the period of transition from child- 
hood to adulthood. 

Q. What, in your opinion, would be the effect of this 
material upon those three classes? A. The adolescents are 
interested in body development and I think that these 
would be very inspiring to the young adolescent girl, and 
I think they would be attractive to the young adolescent 
boy, not in an obscene way, however. 

To the adult I think that they glorify the American girl 
in physical and esthetic development and body grace. 

Q. In your opinion, is there anything in any of those 
drawings in any of the issues that would tend to stimulate 
sexually impure thoughts in any average member of the 
groups which you have described? A. No, and my basis 
for saying “No” is that with hundreds of adolescents and 
camp men, even those who have had troubles and problems 
of adolescence, the masturbation problem and so forth, 
never have I known any of this material to come into the 
case studies, whereas other magazine material has come 
into the studies. 
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Q. In giving these answers do you make any distinction 
between males and females? A. No, except that I have 
had more experience, a great many more studies, of males 
than females. 

Q. And what distinction, if any, do you make between 
normal and abnormal members of these groups? A. I have 
studied the normals extensively and it was with the 
normals in mind that I spoke particularly in answer to 
your questions. 

There are, of course, abnormal sexual psychopaths who 
get stimulation and see obscenity in a variety of things, 
but that is with their own perverted and distorted minds 
rather than the material they are necessarily looking at. 

Q. Do you see anything in the Varga drawings that ; 
would have a greater tendency to stimulate abnormal peo- i 
pie than to stimulate normal people? A. No. 

Q. In your opinion, is there anything in any of these 
drawing that would have a tendency to corrupt the morals 
of any average member of the groups you have mentioned? j 
A. In my opinion, there is not. 

Q. Will you please state your reasons for that opinion? 
A. Yes. The parts of the body that ordinarily stimulate ; 
or are considered obscene, are very carefully covered up 
in all of these Varga drawings. I can specify those parts 
if it is thought advisable. 

Q. I wish you would. A. Well, the nipples on the breasts 
are concealed in all of them. The pubic regions are care- i 
fully concealed and there is no exposure which is necessary 
to constitute obscenity, indecency, or filthiness. 
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(There was a discussion off the record.) 
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By Mr. Bromley : 

Q. Now, in your opinion, is there anything in any of 
the Varga drawings in these eleven issues which would 
have a tendency with the average normal human being to 
lower his standards of right and wrong as regards the 
sexual relation? A. In my opinion, there is not. 

Q. Is there anything that is lewd, lascivious or indecent 
or filthy, in your opinion, in regard to these drawings? 
A. No. 

Q. Would your answer be the same if I took them singly 
in the January issue or as a group in the eleven issues? 
A. It would. I have been over them all very carefully. 

Q. Will you state your reasons for your opinion that there 
is nothing lewd, lascivious, filthy or indecent about the 
Varga drawings? A. Yes, because they appear to be an 
effort to glorify the physical beauty of young woman¬ 
hood as we see it in this country in accordance with the 
tendency of the times. 

There is nothing exposed about these pictures that could 
constitute lewdness or lasciviousness. The poses are grace¬ 
ful gestures such as you see. The hair on the head is fea¬ 
tured in practically all of them, and the hair is one of the 
female’s chief assets in estheticism and attractiveness. 

Q. Will you turn to the next picture in the January 
issue—the calendar for August in the January issue? As I 
understand, the Department there specified as obscene not 
only the picture but the verse that accompanies it. Have 
you read the verse? A. I have read the verse, yes. 
i Q. Does that in any way change any of your answers 
that you have given? A. It does not. 

Q. Do you consider that the verse or anything con¬ 
tained in it is in any way obscene, lascivious, lewd, filthy 
or indecent? A. I do not. 



59 


Kenneth J. Tillotson - for Respondent — Direct . 


Q. Likewise, the September verse has been cited as ob¬ 
scene. Would your answers be the same in regard to the 
September picture and verse? A. They would. This is like j 
a bathing costume, and the weather is getting cold. 

Q. So that the reference, “Oh, Mr. Varga, Hurry up 
and let me put some clothes on,” you think is appropriate j 
to the season? A. I do. 

Q. While I am on the subject, let me call your attention 
to page 38 of the April issue in which another Varga girl 
appears, this time in the pin-up size, and in this connection 
the verse is also cited as being obscene. Have you read 
that verse? A. I have. 

Q. Would that change any of your answers which you 
have given with respect to this picture? A. It would not. 

Q. Is there anything in that verse which you consider 
to be obscene, lascivious, lewd, filthy, or indecent? A. 
Nothing whatsoever. 

i 

Q. And, finally, in the November issue of the magazine, 
at page 46, the verse is likewise specified as well as the 
picture. Have you read that? A. I have. I see nothing 
objectionable in the verse or suggestive. 

Q. Does the fact that the picture is accompanied by 
the verse change any of the answers you have given here¬ 
tofore? A. It does not. 

Q. Do you find anything obscene, lascivious, lewd, filthy, 
or indecent about the verse? A. I do not. In fact, the 
verse explains the pose. 

Q. Will you elaborate on that? 
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Mr. Hassell: Did you say page 36 or 46? 

Mr. Harding: 46. 

The Witness: The girl is properly attired and 
she expresses fright or surprise, and the last line 




60 


Kenneth J. Tillotson - for Respondent — Direct. 


178 


179 


180 


says, “It wasn’t a wolf but a mouse.” Most women 
are afraid of mice. 

Chairman Myers: I have often wondered what 
the psychology of that was. 

By Mr. Bromley : 

Q. Now, going back to the January issue, the only other 
material in that issue which is cited as obscene begins at 
page 83 and is an article entitled, “Star and Garter Blues”, 
by Gilbert Seldes. Have you read that article? A. I have. 

Q. Can you tell us briefly what it is about? A. Gilbert 
Seldes has given a very good description of the Star and 
Garter Blues and it seems to be an accurate narration of 
the musical comedy now playing on Broadway, and I see 
nothing objectionable in this article. 

Q. It continues on page 119. A. It is a very accurate 
description of what is portrayed in the musical comedy 
Star and Garter. 

Q. Did you see the show yourself? A. I did. 

Q. Is it still running in New York, do you know? A. 
I don’t know; I saw it last year. 

Q. Now, I direct your particular attention to page 119, 
columns 2 and 3 and 4, beginning in the second column of 
the first full paragraph: “Once in a while”. Have you read 
that reference to the song, “Bunny, Bunny, Bunny”, par¬ 
ticularly? A. Yes. 

Q. Did you hear that song sung in the show? A. I did. 


Mr. Hassell: What month is that? 

Mr. Harding: January. It is a continuation of the 
Star and Garter piece. 
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181 

Q. Do you consider that to be a piece of accurate re- ; 
porting as to the singing of that song? A. Precisely. 

Q. Do you find anything in the description of that song 
which, in your opinion, would tend to stimulate any sexual¬ 
ly impure thoughts in a normal individual? A. I do not. 

Q. Or lower his standards of right or wrong? A. No, I 
do not. 

Q. Or corrupt his morals? A. No. 

Q. Will you state your reasons for that opinion? A. Be¬ 
cause there is nothing about this that refers to anything 
vulgar. It refers to a song which was sung and refers to the 182 
bunnies which the chorus carried when they sang the song. 

I see nothing in it to indicate lewdness or obscenity. 

Q. Now, there are in that issue one or two other refer¬ 
ences not claimed to be obscene, but claimed to be related, 
and the first one appears on page six? A. Yes. 

Q. That is the picture insert entitled “Shor Nuff”? A. ; 

Yes. 

Q. And that is on its face and by reason of the footnote, I 
an exact reproduction from an Army camp paper? A. ; 

Yes. 

Q. Have you read that article? A. Yes. 

Q. Do you see the reference in the first paragraph to 183 
Esquire and its spicy cartoons? A. Yes. 

Q. Do you find anything that is obscene, lewd, lascivious, 
filthy or indecent in that reference? A. I do not. 

Q. Do you find anything of that nature in any part of the 
article? A. I do not. I think it is written to be humorous 
and in keeping with the times and must be entertaining to 
the service men it is intended for. 

Q. In connection with number seven where it says “Juk- 
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ing—that’s right. Just what you’re thinking about,” is the 
reference, so far as the word “juking” is concerned, ex¬ 
plained in the article itself? A. Yes. 

Q. Whereabouts? A. I think it is the last paragraph of 
the first column. 

Q. What does the article say “juking” means as used 
there? A. “Juking? This is something Woodhead thought 
up which includes sex, dancing, manners, drinking and 
risque behavior in one package”. 

Q. Do you find anything obscene, filthy or indecent in 
that reference? A. I do not. The young people today are 
talking about juking and doing that sort of thing. 

Q. Do you find anything which is lewd or lascivious in 
any part of that reproduction from the Army paper? A. 
I do not. 

Q. Will you turn now to page 45 in which the verse en¬ 
titled “Benedicts Awake” appears? Have you inspected the 
picture and read the poem? A. Yes. 

Q. What is your opinion in respect to that poem? A. 
I think it is a beautiful poem, in no way lascivious or lewd. 
It is inspired by the times and I see nothing which could 
be intended by that article as even suggestive of anything 
except what is taking place in real life. 

Q. Do you see anything lascivious or lewd in the repeti¬ 
tion of the line in each of the three stanzas, “Men sleeping 
beside your wives, awake”? A. I do not. 

Q. Do you find in literature, many times, references to 
men sleeping beside their -wives? A. I am sure you do. 

Q. Do you find anything in that verse which would tend 
to lower standards of morality? A. I am sure you do not. 

Q. Page 123, which is the third item of material attacked 
in the specification. Have you read the right-hand column 
starting at the top and running down to the first picture 
which I believe is the specified material? A. I have. 
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Q. That is in a section called Ad Libbing with Esquire, is 
it not? A. That is right. 

Q. And reference is to “Dear Doctor Diddle” and an al¬ 
legedly humorous interview with patients who come to him. 
Is that right? A. That is right. 

Q. Is there anything lascivious or lewd or filthy or ob¬ 
scene in the use of the word “Diddle”? A. No, not in my 
opinion. It might as well be “Dr. Fuddyduddy” or something 
of that kind. 

Q. What do you know about the use of the word “diddle”, 
such as “diddling around”? Is there anything indecent 
about that in your experience? A. No, it is frequently 
used in my section of the country. 

Q. Is there any other reference in that paragraph which 
to your mind conveys, aiiy sort of obscenity? A. No, none. 

Q. Is there anything in it which in your opinion is las¬ 
civious, lewd, indecent, filthy or obscene? A. No. 

Q. And, finally, in this issue, page 137, what is your 
opinion of the two air raid wardens looking through the 
skylight saying, “And to think I gave up drawing,” and 
what comment have you to make on that? A. Apparently, 
this is the roof of the studio and one can let his imagina¬ 
tion go and think maybe there might be a nude model in 
there and there might be a fully dressed individual there. 
I see nothing, even with the worst connotation that could 
be seen. It is all in the mind of the individual. 

Q. Do you think that would create a tendency to cause 
the average normal mind to conjure up some obscenity? A. 
I do not. 

Q. Do you think the publication of that cartoon would 
tend to corrupt morals or lower standards of right and 
wrong? A. I certainly do not. 

Q. Do you think it is obscene, lascivious, lewd, filthy 
or indecent? A. No, indeed. 
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Q. That concludes the January issue. Now, in February 
the only cited material is the Varga girl on page 34— 
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Chairman Myers: What does the word “diddle” 
mean to your mind? 

The Witness: We use the word “diddle about”, 
meaning he is a fuddydud, he gets nowhere. 

Chairman Myers: It means what? 

The Witness: Fuddydud. “Diddling around” means 
walking around ineffectively. Dr. Diddle might be 
Dr. Doolittle, not accomplishing much. 

It doesn’t connote anything else to me. 

Mr. Cargill: You say that is used frequently in 
that sense? 

The Witness: Oh, yes. The college fellows come 
in and say, “I have been diddling around,” meaning 
that they haven’t accomplished anything; they haven’t 
got anything done in their studies, or something like 
that. 

Mr. Cargill: You would say that they refer to 
studies when they say that they have been diddling 
around? 

The Witness: They weren’t accomplishing what 
they should have accomplished, wasting time, were 
ineffective in what they were trying to do. I have 
heard it used in other connotations. 

Mr. Cargill: So that would not call that to your 
mind in this instance, would it, Doctor? 

The Witness: Not particularly here. I thought of 
that, naturally, but I didn’t think it was specified 
there for that purpose. 
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By Mr. Bromley: 

Q. Well, do yon find anything in any other conversation 
between the doctor and his patient which to yonr mind 
in any way attempts to carry out the dirty connotation 
which the word “diddle” might have, as suggested by the 
member of the board? A. No, I don’t. 

Q. Do you find any reference to sexual intercourse or 
sexual impurity in any part of the interviews between the 
doctor and his patient? A. No. 

Mr. Cargill: Did you mean just now that that did 
come to your mind when you read it? 

The Witness: It did in discussing it only, not when 
I read it. It did when I was discussing it with coun¬ 
sel. It was brought to my mind by counsel. It didn’t 
occur to my mind when I read it. 


By Mr. Bromley: 

Q. Now, coming to February, the Varga girl on page 34. 
You have already covered that. That is the only material 
cited as obscene in the February issue. There are three 
items of specified material, and the first is on page 65 and 
is a cartoon about a sultan and a girl. Do you recall that 
these sultan cartoons— 

Mr. Cargill: What page is that? 

Mr. Bromley: Pages 64 and 65. 


By Mr. Bromley: 

Q. (continuing)—frequently occur in issues of the maga¬ 
zine? A. I do. 
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Q. What is the subtitle under that sultan cartoon? A. 
‘‘What am I bid for this 100 pounds of sugar?” 

Q. In your opinion, would that have any adverse effect 
on a normal human being? A. It would not. 

Q. In your opinion, is it obscene, lewd, lascivious, in¬ 
decent or filthy? A. It is not. 

Q. Would it have any tendency to corrupt morals or to 
lower the standards of right or wrong of the beholder of 
that cartoon? A. No. 

Q. Will you state your reason for your opinion, Doctor? 
A. I think the subtitle might have some reference to the 
rationing, a hundred pounds of sugar. I thought it might 
be a play on the present tendency for the shortages of 
sweets, and it certainly does not connote any obscenity. 

Mr. Cargill: Doctor, what was the basis for your 
thinking that that cartoon had any reference to the 
rationing of sugar? 

The Witness: “What am I bid for this 100 lbs. of 
sugar?” 

Mr. Cargill: Yes; in relation to rationing. 

The Witness: Well, the individual is very sweet 
and it might be a play on rationing when sugar was 
very scarce. It has the dual meaning of the sweetness 
of the woman, of womanhood. 

Mr. Cargill: So you do read into things the dual 
meaning there? 

The Witness: Sometimes. 

By Mr. Bromley: 

Q. Well, is the dual meaning which is referable to the 
use of the word sugar as a connotation of the picture of the 
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harem girl one which does not create any inference of ob- 
cenity in your opinion in the mind of the observer or the be¬ 
holder? A. No, it contains a reference to a custom in a 
certain country where women are bartered. There is a barter¬ 
ing for a woman, but there is nothing lewd or obscene about 
it. 

Q. Now, will you turn to the second specified material 
in this February issue, which is on page 77, at the bottom 
of the page? The reference is to the cartoon at the bottom 
of the page and the accompanying text. Now, have you 
read that whole story? A. I have. 

Q. Is it about tenement house Negroes? A. It apparently 
is. 

Q. In Harlem? A. In Harlem. 

Q. It is of a Negro social worker is it? A. That is right. 

Q. It is an attempt at humor; a humorous article, isn’t 
it? A. That is right. 

Q. Have you studied especially the picture at the bot¬ 
tom of page 77? A. I have. 

Q. Have you read the accompanying text on the left-hand 
side of that picture? A. I have. 

Q. Do you see anything which is obscene, lewd, lascivious, 
indecent or filthy either about the picture or the text, or 
both picture and text? A. I do not. 

Q. Do you understand what the Department could have 
in mind by claiming obscenity in either or both of those 
things? A. I do not. 

Q. Whatever it is, do you find anything in there which 
would tend to corrupt morals or lower standards of right 
or wrong? A. No. 

Q. Do you find anything in that article, anywhere, which 
in your opinion is obscene or indecent or would tend to 
corrupt morals? A. No. 
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Q. And finally, in this issue, page 95, a reference is made 
to a part of the story “The Unsinkable Sailor.” Have you 
read that story? A. I have. 

Q. Briefly, it is describing a somewhat colorful character 
■who was a member of the Merchant Marine who had been 
torpedoed many times and who, when he got ashore, led a 
drunken and colorful life? A. It is. 

Q. Now, reference is made to several of the paragraphs 
on that page, and I assume it is meant that the reference 
is to paragraphs 1, 3, 9, 10, 11, 12, 13, and 16, coming from 
the top of the page; so I would take it it would be the first 
full paragraph on that page? A. Yes. 

Q. Do you find a reference in there to Las Palmas? A. 
Yes. 

Q. Will you read that out loud? A. “So I beat it ashore 
in Las Palmas. In Las Palmas he went to work as a sort 
of contact man for an establishment known as The Black 
Cat, and the less said about that phase of his life, the 
better.” 

Q. Now, what inference did you draw from that state¬ 
ment about the reference to The Black Cat? A. I think 
that means a house of ill fame, house of ill repute, or house 
of prostitution. 

Q. Making that inference, do you find anything obscene, 
lascivious, lewd, or filthy about that reference? A. No, I 
don’t. 

Q. Do you think that sentence would tend to corrupt 
morals or lower standards of right or wrong? A. No. 

Q. Do you find anything in the paragraph upon which 
objection could be made on any of those grounds in the 
slightest degree? A. I do not. 

Q. Take the next paragraph, which is No. 3. A. “Take 
the deck?” 
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Q. It starts: “I take the deck.” A. “I take the deck at a 
anion meeting”— 

Q. You need not read it all. Is it a fact that having read 
it, the only possible thing to be drawn from that paragraph 
is the use of the word “sonovabitch”? A. That is right. 

Q. And there the word is spelled how? A. Sonovabitch. 

Q. It is in a quotation, something that the man or some¬ 
body else said? A. That is righl 

Q. Judged by a person like yourself, is there anything 
obscene, lewd, lascivious, indecent or filthy about the use 
of the word in print spelled that way or any other way? 
A. No, there is not. 

Q. Do you find constant repetition of it in books such 
as those by Hemingway and others? A. A great many books 
have it correctly spelled. 

Q. 9 is the next one? A. Yes. 

Q. It is the one on the second column beginning “I got 
in a little trouble.” A. Yes. 

Q. Now, did you find anything in that paragraph or in 
9, 10, 11, 12, and 13, the four which follow it, which is 
obscene, lascivious, filthy, lewd or indecent? A. I did not. 

Q. The reference is, is it not, to the fact that the sailor 
was asked by the doctor to get a sample of urine and he 
left it in the hotel manager’s safe? A. That is right. 

Q. Is there anything else in those four paragraphs to 
which objection might possibly be taken by anyone, in your 
opinion? A. No. 

Q. Now, is there anything in, that reference which is ob¬ 
scene, lewd, lascivious, indecent or filthy? A. No. 

Q. Is there anything in the reference to those five para¬ 
graphs, 9 to 13 inclusive, which, in your opinion, would 
corrupt morals of the reader or lower standards of right 
and wrong? A. There is not. 
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Q. That concludes the February issue. Now, will you 
take the March issue? As in the case of the February issue, 
the only matter cited as obscene in the issue is the Varga 
girl on page 36. 

Mr. Hassell: Might I interrupt counsel? You mean 
you have reference to that as mentioned in the cita¬ 
tion? 

Mr. Bromley: Yes, sir. 

Mr. Hassell: The citation also covers similar mat¬ 
ters and I have given counsel a list of those matters 
which I have handed up to the Board. The conten¬ 
tion is that they are all obscene. 

Mr. Bromley: I didn’t hear that. 

Mr. Hassell: That they are not all the obscene mat¬ 
ters in this magazine. 

Mr. Bromley: What is that? 

Chairman Myers: He said that they are all ob¬ 
scene. 

Mr. Bromley: We will go to the others. 

By Mr. Bromley: 

Q. In the March issue on page 9, there is an advertise¬ 
ment of the Literary Guild. Have you studied that ad¬ 
vertisement? A. I have. 

Q. Are you familiar with the Thome Smith books that 
are advertised? A. Moderately.. I have read some of them. 

Q. Do you see anything in that advertisement that is 
lewd, lascivious, obscene, indecent or filthy? A. I do not. 

Q. Do you know anything about the standing of the 
Literary Guild of America, Incorporated? A. I believe it 
has a very high standing in our community. 
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Q. What would you say about whether or not that ad 
exceeds the standard of advertising which has existed for 
years and now exists with reference to books, Doctor? 
Books by Rabelais and De Maupassant and others of that 
class? A. It looks very much like the ads for De Maupassant, 
Rabelais and others. 

Q. Your experience— 

Mr. Hassell: I don't like to interrupt counsel, but 
I don’t believe this witness has yet qualified as an 
expert on advertisements. 

Mr. Bromley: I think that is right. I have gone 
too far and I will start all over again. 


By Mr. Bromley: 

i 

Q. Now, is there anything in the text of that advertise¬ 
ment which, in your opinion, is lewd, lascivious, obscene, 
filthy or indecent? A. There is not. 

Q. Or any of those pictures, no matter how small they 
are drawn there in pen and ink, in your opinion are any of 
those pictures properly within the classification of the five 
words which I have just used? A. They are not. They are not 
lewd, lascivious or obscene or filthy. 

Q. Do you find anything in the whole ad, pictures and 213 
text, as a whole, which would tend to corrupt morals or 
lower the standards of right or wrong? A. I do not. 

Q. Page 10 has a letter to the editor at the bottom of 
the second column, which is entitled <; On Putting Esky in 
a Cap and Gown.” Have you read that letter? A. I have. 

Q. Is there anything obscene, lewd, lascivious, indecent 
or filthy about it? A. I don’t find anything that is, no. 
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Mr. Hassell: At this point I might state, to have 
the record clear, that the attention of the Board was 
not called to this as being obscene. The idea is to 
have the Board get the appraisal of this publication 
as given by the publisher itself, since it reproduces 
this comment on what appears in the magazine. 

Mr. Bromley: Now, Mr. Hassell confuses me. You 
told me a minute ago that everything you specified 
was obscene in this issue. Now you say that every¬ 
thing is not obscene. 

Mr. Hassell: I will have to withdraw that. There 
are a few items, and I will name them for counsel 
if he desires. 

Chairman Myers: I don’t see anything wrong with 
someone from Indiana. 

Mr. Bromley: It couldn’t possibly be, no, sir. 

Mr. Hassell: There are a few items that I propose 
to call the attention of the Board to by reason of the 
fact that they reflect just what the publishers of this 
publication seem to think their publication has in its 
effect on its readers and Esquire’s reputation among 
its readers as shown by the material under the edi¬ 
torial “Shor Nuff”, referred to by counsel on page 
6 of the January issue. 

The matter appearing on page 10, which is this 
matter in the March issue. 

The material appearing on page 10, “The Sound 
and the Fury” in the July issue, “So, I’m willing to 
pay my half buck just for a peek at the Hurrells and 
Vargas.” 

The matter appearing on page 10 of the August 
issue, “The Sound and the Fury.” 

The matter appearing on page 10 of the September 
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issue, “The Sound and the Fury”, “Conservative sug¬ 
gestion.” 

The matter appearing on page 10 of the October 
issue, “The Case of the Classy Chassis.” 

Chairman Myers: Proceed. 

t 

By Mr. Bromley : 

Q. Well, Doctor, did you read the letter? A. I have read 
the letter. 

Q. In your opinion, is that the expression of a reader’s 
opinion that “Esquire” is obscene? A. It is not. 

Q. Now, let us go to the next Sultan cartoon. A. What 
page? 

Q. Page 49. That is the cartoon with the harem girl and 
the two soldiers. What is the sub-title under that? A. 
“I wonder how the Sultan knew this was my birth¬ 
day.” Apparently this girl is—this is in the Orient and this 
girl has gone from one place to ^mother, which may be from 
the palace in the background there, and the soldier on guard 
has intercepted this girl and it happens to be his birthday, 
and he looks surprised. It seems to me to be rather an 
innocent thing. I see nothing suggestive or vulgar in it. 

Q. Is there anything about the picture of the harem girl 
which, in your opinion, is lewd, lascivious, filthy, indecent 
or obscene? A. There is not. 

Q. Is there anything about the entire picture which, in 
your opinion, w’ould tend to corrupt the morals of the aver¬ 
age person or lower the standards of right or wrong? A. 
There is not. 

Q. Or to incite thought of sexual impurity? A. No. 

Q. On page 6S, Mr. Seldes has some reference to advertis¬ 
ing perfume and clothing, particularly paragraphs No. 4 and 
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6 on that page. Have you read the whole article? A. I have. 

Q. How would you describe the article, briefly? A. I 
22 q think it is a very good article, trying to do precisely what 
it does. It tends to debunk the allure of suggestive clothing 
and perfumes that have suggestive names. It seems to me 
to be in the nature of an editorial. 

Q. Now, coming down to paragraph 4, that is the one in 
the second column, “Now it is a rare odd thing that clothes 
which do enhance the sexual attractiveness of women are 
sold to them for smartness.” A. That is true. 

Q. Have you read that paragraph? A. Yes. 

Q. Do you see anything in that which is obscene, lewd, 
lascivious, indecent or filthy? A. I do not. 

22x Q- Do you understand how any suggestion could be made 
by anybody that it was obscene? A. I do not, frankly. 

Q. The next reference is to paragraph 6, which is in the 
third column, beginning “When we approach the young of 
the species, the innocents of college, we are a little franker. 
A ‘show off V-neck’ or a ‘skirt pleated for action’ (on a bi¬ 
cycle, so be quiet),” and so forth. 

Would a reference to the term “fly-front” mean anything? 
Do you find anything obscene, filthy, lewd, lascivious or in¬ 
decent in that paragraph? A. I do not. 

Q. Is there anything obscene about the words “fly-front”? 
A. Not in my opinion. It is frequently used. I think it 
222 has no—it is used in advertising clothing; it is used in every¬ 

day conversation. I see nothing suggestive or lewd or vulgar 
about it. ' 

Q. Is there anything in that paragraph which in your 
opinion would corrupt morals or lower the standards of right 
or wrong or incite or stimulate thoughts of sexual impurity? 
A. No, nothing whatsoever. 

Q. Finally, page 107, the full page hillbilly cartoon. A. 
Yes. 
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Q. Will you read the sub-title under that cartoon and 
give me your comment as to what you think about it? 
A. “Seems like somebody’s allers clamorin’ to somebody 
to open up a second front, don’t it?” I suppose reference 
is made to the infant on the floor who is crying and the 
woman is nursing a child. It is in a hillbilly community. 
Other people don’t do that in public, some do. I see nothing 
obscene about it, however; it is an ordinary biological func¬ 
tion to be carried out. 

Q. Have you any opinion as to whether it is in good or 
bad taste? A Well, I would say it is poor taste, yes. 

Q. Now, do you think it has any tendency to corrupt 
morals or to lower the standards of right or wrong in an 
average person or incite thoughts of sexual impurity? A. 
I certainly do not. 

Q. Do you think it is filthy, obscene, lewd, lascivious or 
indecent? A. I do not. 

Q. That brings us to the April issue, on which, again, in 
the citation there is reference only to the Varga girl and the 
verses which accompany it on page 38. You have already 
testified with respect to both and given your opinion. 

Now, going to the specified material, the note says: “Front 
cover; breasts of female figures over-emphasized.” I assume 
that means the figures, and I assume it means both figures 
because there are two figures. 

What opinion can you give us with respect to that cover, 
especially with respect to the reference to the exaggeration 
or over-emphasis of the breasts? A. Well. 

Mr. Bromley: I am referring, if the Board please, 
to the cover on the magazine. 

Chairman Myers: Yes. 

Mr. Bromley: The reference is to the fact that the 
breasts of those two caricatures are over-emphasized. 
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A. Well, so are all the features, the eyes, the lips, and the 
moustache of the man and the bulging eyes of Esky. That 
is what it is supposed to be, an exaggeration of the whole 
thing. If one takes those breasts out of the setting, that is, 
if it was just that and everything else is not exaggerated, 
one might be attracted to that, but frankly, I would not be 
attracted to those at all unless they were specified. I think 
the average individual looking at it would not think any¬ 
thing too much about it. 

Q. What do you mean, unless they were specified? A. 
Unless attention was drawn to them that they are over¬ 
emphasized. I simply take it for granted that the whole 
thing is emphasized, that the breasts were over-emphasized 
and everything else. If the breasts were over-emphasized and 
nothing else, then the whole context would be different, 
wouldn’t it? I see nothing lewd or obscene in the way it is 
presented. 

Q. Do you see anything filthy about it? A. No. 

Q. Do you think it would have a tendency on the average 
human being to corrupt his morals or lower his standards 
of right or wrong or arouse or stimulate thoughts of sexual 
impurity? A. I am sure it would not. 

Q. The only other reference is to page 60 of an article by 
Edmund Gilligan, “The Court of Lost ladies.” A. I 
remember that very well. That is a very good article, in 
my opinion and estimation. It is the kind of article that 
does a good deal of good. I have had several adolescents 
speak of this article. It is informative; it narrates precisely 
what goes on in our night courts. It shows up the prostitute 
in a true light and shows respect for law and order and to 
the court. The judge is held up in a very favorable light and 
high plane as he should be for this kind of work. 

I think it is a very good article. It has a very good moral 
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influence on the college man and the high school boy. As a 
matter of fact, my own son, who is an adolescent, commented 
on that article. 

Q. How old is he? A. 14. 

Q. Did he read the article? A. He did. 

Q. Did you have any objection to his reading it? A. I 
did not. In fact, I think these are good for him. I think 
they show up the tendencies of the times and the way 
in which the average adult and adolescent receives things 
outside. 

Q. Now, is there anything in that article which you think 
is indecent, lewd, lascivious, obscene or filthy? A. Nothing. 

Q. Is there anything in it which you think would tend to 
corrupt morals or lower the standards of right or wrong or 
stimulate thoughts of sexual impurity? A. No, just the op¬ 
posite. 

Q. Now, I come to the May issue of the magazine, page 
38, the Varga girl is cited as obscene. The picture you have 
already covered in your testimony. 

On pages 86 and 87 we have the first example of the comic 
strip. Did you read that comic strip, which consists of a 
number of separate pictures? A. I did. 

Q. Now, you notice what has been specified is pictures 
29, 30, 31, and 32 as similar and related material. Now, 
have you studied that especially? A. I have. 

Q. Directing your attention to 29, do you find anything 
indecent or filthy or lascivious or lewd or obscene in the 
picture, of a naked woman standing in the water up to her 
waist with Esky looking over the bushes at her? A. No, 
because there is nothing exposed there that would make 
the picture indecent. 

Q. Can you tell us from your study of this comic strip 
as to what its effect was? As to whether it was satire on 
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existing comic strips? A. I suppose that is what it was 
supposed to be, a satire on existing comic strips, and that 
is about all. 

Q. Now, will you look at the text under 29, which begins 
under 28, “The lady dislikes men but wants a baby, so I 
sold her a ticket for the time when women can become 
pregnant by taking an electric shock.“ 

Is there anything obscene or indecent or filthy or lewd 
or lascivious in that sentence? A. No, and I assume that that 
is satire and I think that we are now using electric shocks 
for the treatment of a great many emotional disorders as 
a recognized form of treatment, and in that connection it 
certainly could not be anything but true. 

Q. Hasn’t it also a reference to those comic strips which 
portray occurrences many, many years in the future, for 
centuries to come? A. That is right. 

Q. So the reference to “I sold her a ticket for the time 
when women can become pregnant,” that means transferred 
to the future, does it not? A. That is right. 

Q. Now, do you find anything in 30, 31 and 32 which is 
obscene, indecent, lewd, lascivious or filthy? A. Neither 
in the text nor the accompanying pictures. 

Q. Do you think there is anything in the text or pictures, 
or both, which would tend to corrupt morals or lower 
standards of right or wrong or arouse sexual thought, 
sexual impurity? A. I do not. 

Q. Now, on page 32 is some more similar material, accord¬ 
ing to the specification, and the first one is an article by 
Paul Gallico entitled “The Savage Beast in Us.” Have you 
read that article? A. I have. 

Q. And the sub-title is what? A. “Dispelling the hopes of 
burlesque entrepreneurs and fears of censors that the strip 
has sensory appeal.” It seems to me that that was a good 
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Mr. Cargill: What was the witness’ answer about 
not seeing something in the article? 

The Witness: I don’t see anything lascivious or 
lewd in the pictures. They are apparently copies of 
pictures taken from billboards. In my opinion, I think 
the whole thing was written to show burlesque as 
cheap and unattractive. 

By Mr. Bromley : 

237 

Q. Now, on page 4S is a cartoon which shows two airplane 
spotters on a roof at night. What is the sub-title? A. She 
looks more like a B-17 than a P-40.” 

Q. Have you any understanding as to how anybody could 
specify that as being obscene? A. I do not. 

Q. Do you know that a B-17 is a bomber and a P-40 is a 
pursuit or fighter plane? A. I do know now. I didn’t know 
before. I didn’t know that from reading it. 


article as debunking the burlesque and showing it up for 
just what it is, and being rathen discouraging to the adoles¬ 
cent young man or old man or any man who spends $4.40 
for a ticket for something that they don’t get. By that, I 
mean that burlesque is debunked here. It is a very good 
editorial type of article. I see nothing objectionable in that. 

Q. Do you find anything indecent, obscene, lewd, lascivi¬ 
ous or filthy in the accompanying illustrations? A. I do 
not. That is precisely what you see on burlesque billboards 
and 1 dare say these are copied from the burlesque boards. 

Q. Is there any reference in the text which you think 
would be indecent, lewd, lascivious, obscene or filthy? A. 
Definitely not. 

Q. Is there anything about the article as a whole— 
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Q. Do you get any possible connotation about what they 
are looking at from what they are saying or seeing? A. No, 
I don’t. 

Q. Do you think the normal average mind would conclude 
from that picture that they were observing something filthy, 
indecent or obscene or lascivious? A. No. 

Q. Do you find anything in the picture which would tend 
to corrupt morals, in your opinion, or lower standards of 
right or wrong or stimulate impure sexual thoughts? A. 
I do not. 

Q. Finally, on page 93 there is a picture from a Broadway 
show “The Eve of St. Mark.” Did you see that show? A. I 
did not. 

Q. Did you read the text in the lower right hand box? 
A. I did. 

Q. Have you studied the picture? A. I have. 

Q. Now, do you see anything in the text or the picture, 
or both together, which is indecent, lewd, lascivious, filthy 
or obscene? A. I do not. It represents, to my mind, the social 
i relationship of a fine young type of woman with their soldier 
friends who have returned, or perhaps hostesses who are 
entertaining soldiers, and I can see nothing obscene, lewd 
or lascivious about it. 

Q. Do you know that that represents an actual scene from 
the show? A. I have been told that it does. 

Q. Do you know that the accompanying text describes the 
actual scene from the show? A. Yes, it is my understanding 
that it does. 

Q. Do you know that the show had a long, successful run 
on Broadway? A.Yes, I have been told that it did. 

Q. That concludes that issue. Now, in the June issue we 
have, on page 34, the Varga girl which you have already 
discussed, and the one other reference in that issue is on page 
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134 to an article numbered 2, in the middle of the page, and 
entitled “Libel suits were as wine to that hell firm’ editor 
of the old west, Dave Day.” A. Yes. 

Q. Have you read that article? A. I have. 

Q. Have you noted especially the reference near the bot¬ 
tom of the first column to social items? A. The epitaph? 

Q. Iso, to social items. A. Oh, yes. 

Q. Will you read that reference, “Social items on the first 
page, included such as these: 

“Two weddings are on dit for next week. This 
weather kind of suggests two in a bed, spoon fashion/ 
“An epitaph: 

‘Here lies the body of poor old Charlotte. 

Born a virgin, died a harlot. 

For 18 years she kept her virginity, 

An all-time record in this vicinity/ ” 

A. Well, that is a familiar epitaph w'ith various modifications. 

I heard it when I was a boy many times. 

Mr. Hassell: In New England? 

The Witness: In New England. I would say it is 
poor taste, but I don't think it is going to corrupt any¬ 
one’s morals. 

i 

By Mr. Bromley : 

Q. Do you think it would tend to lower the standards of 
right or wrong or stimulate thoughts of sexual impurity? 
A. No, I don’t. 

Q. In your opinion, is it obscene, lewd, lascivious, indecent ! 
or filthy? A. No. 

Q. Now, the description is of a colorful far-western editor 
of a small newspaper, isn’t it? A. Yes. 
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I think one has to take that as it is. It describes a small 
town newspaper and town as a frontier, primitive, uncul¬ 
tured community, and in that setting I think it goes into the 
category of descriptive or narrative only. 

Q. That brings us to the July issue of the magazine, and 
on page 76 there is a picture which has a caption, “Broad¬ 
way for the boys,” it is a scene from “By Jupiter,” which 
was a musical comedy. A. I saw that. 

Q. You did see it? A. Yes. 

Q. It was a musical comedy, wasn’t it? A. Yes. 

Q. You recognized that as an actual scene from the show, 
didn’t you? A. I did. 

Q. Is there anything obscene, lewd, lascivious, indecent 
or filthy about that picture? A. No. 

Q. Or in the pose of the girl in the foreground? A. No. 

Q. Is there anything about that picture which would tend 
to stimulate thoughts of sexual impurity? A. Not in my 
opinion. 

Q. Lower standards of right or wrong or corrupt morals? 
A. No. 

i Q. The text is not cited, so I assume there is no need to 
refer to it. 

Now, at page 146, which is one of the advertisements cited 
by the Department, an advertisement of postal cards con¬ 
taining Varga drawings. Have you studied that? A. I 
have. 

Q. Is there anything within the text which comes within 
any of the condemnatory words which I have used? A. 
None, nothing. 

' Q. Is there anything in the pictures? A. No. 

Q. I direct your attention to the middle picture, of the 
girl stretched out on the back of the card. A. Yes. 



S3 


Kenneth J. Tillotson - for Respondent — Direct. 

Q. In your opinion, is that picture lewd, lascivious, ob¬ 
scene, indecent or filthy? A. In my opinion it is not. 

Q. Is there anything about it 'which would tend to corrupt 
morals or lower standards of right or wrong or stimulate 
thoughts of sexual impurity? A. In my opinion it would 
not 

Q. Will you state your reasons for that, Doctor? A. 
Because it is a very frequeht pose of individuals taking 
a sun bath, and the erogenous areas are covered, and it 
simply shows the back with the erogenous areas covered of 
an individual. Again, the hair is featured here, which is one 
of the attractive features of the feminine beauty; hair of the 
head. 

Q. Now, I show you under the heading of specified ma¬ 
terial a letter at page 10, which counsel states he cites only 
as indicating the opinion of one of our readers of our maga¬ 
zine, which w-e publish as part of our correspondence with 
our readers. 

Do you see anything lewd or lascivious in that? A. I 
do not. 

Q. That has the reference, has it not, “I am willing to 
pay my half buck just for a peek of the Hurrells and Var¬ 
gas.” A. Yes. I assume that peek, you might just as well 
use the word “look.” 

Q . Do vou find anv lascivious or lewd connotation in his 
use of the word “peek”? A. I do not. 

Q. The Hurrells are photographic studies of women which 
sometimes appear in the magazine, are they not? A. They 
are. 

Q. The next item which is specified is the second and last 
comic strip at page 87, numbers 55 and 56 of that comic 
strip, on the right hand page. Have you examined those 
pictures? A. I have. 
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Q. With the text underneath them? A. Yes. 

Q. Can you see anything in the text to which objection 
on any of the grounds I have mentioned might possibly be 
made? A. I do not. 

! Q. What about this reference “Esky turned to Verne: 4 Say, 
there’s something I’ve always wondered about mermaids.’ ‘I 
wouldn’t know,’ replied Verne.” 

Now, directing your particular attention to that, what 
comment have you to make on that? A. Of course, a 
variety of one’s imagination can be turned to all sorts of 
possibilities. He might wonder how mermaids get along 
out of the water because they have no legs. I see nothing 
lewd or obscene about it. 

Q. Now, is there anything in the text under 56 which has 
any tendency in that direction as you see it? A. None, 
nothing. 

Q. Is there anything about either of the illustrations 
which you consider to be indecent, lewd, lascivious, filthy 
or obscene? A. Nothing. 

Q. Anything about the two sections taken together, alone, 
or in their setting which would tend to corrupt morals, lower 
the standards of right or wrong or arouse thoughts of sexual 
impurity? A. No, nothing. 

Q. At page 141 is a poem: “Dog’s worst friend.” Have 
you read that poem? A. I have. 

Q. What comment have you to make about that, at the 
top of page 141? A. I think it is rather silly, but I see 
nothing really objectionable in it. 

Q. Do you see anything filthy, lewd, lascivious, obscene or 
indecent in it? A. I do not. 

Q. Do you think it would tend to lower standards of right 
or wrong or incite to sexual impurity? A. I do not. 

Q. Or corrupt morals? A. I do not. 
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Q. On page 148, at the bottom of the page is a short black ' 
and white cartoon. A. Yes. 253 

Q. What is the snb-title? A. “I think, Miss Hill, it 
might be advisable to display those a little farther apart.” 

There are two cards on the counter with “Burning desire” 
and “Baby’s breath,” both apparently advertising perfume. 

Q. Now, in your opinion, is there anything obscene, lewd, 
lascivious, indecent or filthy about that? A. Nothing. 

Q. Do they have a tendency to corrupt morals, lower 
standards of right or wrong, or incite thoughts of sexual 
impurity? A. No, in my opinion, no. 

Q. That brings us to the August number, in which there 
is cited at page 10 a letter to the Editor entitled “Considered 
Opinion.” 

Have you read that letter? A. I have. 

Q. Now this is a letter which, in spite of Mr. Hassell’s 
statement, or perhaps because of it, I understand to be cited 
as obscene. 

Mr. Hassell: Yes, that is true, counsel. 

By Mr. Bromley: 

Q. Have you read the letter? A. I have. 

Q. In your opinion, is there anything obscene, lewd, las* 255 
civious, or filthv about it? A. No. 

Q. In your opinion, would it have any tendency to corrupt 
morals or lower standards of right or wrong, or incite sexual 
thoughts of impurity? A. In my opinion, it would not. 

Q. Do you recognize the reference in the first sentence 
as something, as part of another item that you saw? A. Yes, 
“Broadway for the Boys,” I think. 

Q. That is from the show, “The Eve of St. Mark,” is it 
not? A. That is right. 
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Q. Now, while we are on this page, there is another letter 

which is not cited as obscene but specified and that is “Prayer 

For a Paper Shortage.” Over on the right hand column, 

with a photograph of a woman. A. Yes. 

Q . Have vou read that? A. I have. 

%■ • 

' Q. Have you any idea, Doctor, why anybody would specify 
that letter as obscene or indecent? A. I do not. 

Q. Do you see any reference in it or in the position of the 
photograph or anything about the photograph which would 
possibly be considered as obscene, lewd, lascivious, indecent 
or filthy? A. I do not. 

Q. Would your answers with reference to this letter be 
the same as were given regarding the other letters, so far as 
its tendency to corrupt morals, lower standards, and incite 
sexual impure thoughts? A. It would. 


258 


Mr. Hassell: Counsel, that is one of the articles I 
referred to as reflecting the reputation that “Esquire” 
seeks from its readers. 

Mr. Bromley: Would you mind telling me what 
part of that letter? 

Mr. Hassell: “Darn that Varga guy and his beauti¬ 
ful girls! ! Flesh and bone competition is bad enough 
nowadays; but when a ‘gal’ on paper enters the race— 
something is wrong somewhere! ! ! 

“How in the devil do you think I felt when my 
‘one-and-only’ opened his wallet and the first thing I 
saw was a Varga girl’s chassis where mine used to 
be! 

“Have a heart, Mr. Varga, those full-page Esquire 
beauties are trouble enough, but when it comes to 
wallet sized ones—darn it, something has to be done! 
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“P. S. Like the lady from Bangor, Maine in the 
June issue I don’t dare sign my name—and if you 
print my letter I hope to heck you leave the city and 
state out, too.” 

Chairman Myers: She must be from the District 
of Columbia. 

By Mr. Bromley: 

Q. Well, on page 30 is an article entitled “Many Wives 
Too Many.” Have you read it, Doctor? A. I have. 

Q. What is your opinion on it? A. I think that is a 
satire and I think it is rather good, showing some of the 
pitfalls “to that sporting but foolhardy professor who ad¬ 
vocates plural marriage in England”. I think it is a take¬ 
off on polygamous tendencies, and I think it carries a moral. 

Q. Now, it was a fact, was it not, that Doctor Joad of 
London had written an article in which he had advocated 
plural marriage in England? A. That is right. 

Q. And this writer David Emory rather takes him to task 
and pokes fun at him ? A. That is right. 

Q. Is there any expression or word or phrase used in the 
article which is obscene, lewd, lascivious, indecent, or filthy? 
A. No. 

Q. Is the article as a whole subject to designation by any¬ 
one or all of those five words? A. No. 

Q. Is there anything about the article which would tend 
to corrupt morals, lower standards of right or wrong or 
incite thoughts of sexual impurity? A. Nothing whatsoever. 

Q. Now, on page 89 there is cited as obscene the “Paste 
your face here” picture. Have you looked at that? A. I have. 

Q. What is your opinion of it? A. I see nothing sugges¬ 
tive or obscene about it. It is the sort of thing that might 
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' take place with a sailor and his girl on the beach. I think 
there is a series of these. Taken in the series or taken alone 
it certainly does not suggest anything obscene or lascivious. 
It is pretty much in line with the things we used to see at 
the beach, where a man got in a frame and had his picture 
taken, and there would be the body of someone and he would 
stand behind it and the picture would be photographed, 
showing his uniform. 

Mr. Bromley: I would like to show the Board the 
other two, the one in June and the other in September, 
which were on both sides of this one. It is the same 
principle. Neither one of these are complained of in 
any respect at all. It is just the one sitting on 
the shoulders of the sailor, but these three make up 
the series so far as 1943 is concerned. 

By Mr. Bromley: 

Q. Now, will you turn to page 73, which was specified, the 
photograph entitled “Mood for red hair”. A. Yes. 

Q. What is your opinion of that picture, Doctor? A. My 
opinion is that it is a beautiful and artistic representation 
of a photograph of a young woman. 

Q. Do you find any indecent exposure there? A. Nothing 
whatsoever. 

Q. Is there anything about the picture in your opinion 
which is indecent, filthy, lascivious, lewd or obscene? A. 
Definitely not. 

Q. Is it obscene in your opinion? A. No. 

Q. Is there anything about it which would tend to corrupt 
morals, lower standards of right or wrong or incite thoughts 
of sexual impurity? A. No. 
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Q. On page 90 there is a cartoon showing the girl working 
at a machine in a factory with her wedding dress on. What 
is the sub-title? A. “She came directly from the wedding— 
boy! That’s patriotism”. 

Q. Do you find anything obscene, lewd, lascivious, inde¬ 
cent or filthy about that? A. I do not. 

Q. Is there anything there in your opinion which would 1 
corrupt morals or lower standards of right or wrong or 
tend to arouse thoughts of sexual impurity? A. Nothing 
whatsoever. 

Q. What comments can you make about the picture? A. 
Well, I think it is just what it says, what it speaks of, 
“That’s patriotism”. The young lady who has had time to 
get married rushes back to her factory without taking her 
wedding gown off and she is working apparently at a war 
industry. I think it is quite in keeping with the times. 

Q. Nothing else on that page that is either specified ori 
cited. 

Now, on page 105 there is another cartoon which shows 
some native girls with an emaciated man on his knees grasp¬ 
ing a tree and a rescuing sailor paddling up to him and the 
sub-title is what? A. “Thank God. Help at last.” 

Q. Do you find anything obscene, lewd, lascivious, inde¬ 
cent or filthy about that? A. No, I don’t. 

Q. In your opinion would it have any tendency to corrupt | 
morals, lower standards of right or wrong, or incite thoughts 
of sexual impurity? A. It would not. 

Q. Do you consider that funny, Doctor? A. Somewhat, 
yes. 

Q. Page 110, the cartoon in the medical field showing a 
voung «rood looking nurse in an abbreviated uniform. What 

v c C O 

is the sub-title? A. “That’s Hiss Blimp ton, our special 
nurse for low-blood pressure patients”. I would say that! 
was quite innocent. 
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Q. On page 127 is a cartoon, on the right page, of a young 

268 lady painting stockings on another girl who is lying on her 
back with her leg in the air. A. That is right. 

Q. What is the sub-title? A. “Hew to the line, Bertha. 
Let the skirts fall where they may”. 

Q. Do you get any obscene connotation from that? A. 
No, I don’t. 

Q. Do you understand how anybody could get a filthy 
meaning out of that picture? A. I don’t. 

Q. The stocking is being painted on both legs about as 
high as an ordinary stocking, isn’t it? A. That is right. 

Q. The girl is in a bathing suit? A. That is right. 

269 & ® ° 

Q. Isn’t she at least in a halter and trunks? A. That is 

right. 

Q. Now, is there anything obscene, lewd, lascivious, in¬ 
decent, or filthy about that? A. No. 

Q. Now, the matter under it is fashion matter, isn’t it? 
A. That is right. 

Q. This is a fashion page, isn’t it? A. That is right. 

Mr. Hassell: For men? 

Mr. Bromley: For women. 

By Mr. Bromley : 

270 

Q. The editor’s note says: “Esquire will accept no re¬ 
sponsibility for what may happen if male readers fail to 
tear off the bottom of this page before letting their female 
dependents see it.” A. Well, it is, after all, like all of these 
cartoons. They are for men. It is not even risque; it is 
humorous; it appeals to men. 

Q. Finally, on page 144 reference is made to an article 
entitled “Offensive on the Home Front.” Did you read 
that article? A. I did. 
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Mr. Bromley: I would like to know, Mr. Hassell, 
if you . don’t mind telling me now, just what it is in 
that article you don’t like. I can’t find it 

Mr. Hassell: I would be glad to read it to counsel. 

Mr. Bromley: Thank you. 

Mr. Hassell: Third column at the bottom of page 
144. “He noticed how large the uniform made her 
behind look.” 

Mr. Bromley: Would it have been all right if it 
said “Made her look behind”? 

By Mr. Bromley: 

Q. Doctor, do you find anything obscene, lewd, lascivious, 
indecent or filthy in this reference which has just been 
read to you? A. I do not. 

Q. Do you think this reference or the references in the 
article would have any tendency to corrupt morals, lower 
standards of right or wrong or incite thoughts of sexual im¬ 
purity? A. I do not. 

Q. That brings us to September, in which the only cited 
material is the Varga girl on page 38, which you have 
already covered. 

Mr. Hassell: There is specified material. 

By Mr. Bromley: 

Q. On page 10, there is specified material from the 
Sound and the Fury. Have you read that? A. “Conserva¬ 
tive suggestion.” Yes, I have. 

Q. Now, the last paragraph has: “Why doesn’t he”— 
meaning Varga—“leave them as they are, thereby cooperating 
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in this national emergency by conserving paint,” and the 
first paragraph reads: “Recently I have read that Varga 
paints all his models in the nnde and after that puts their 
clothes on. (I mean the pictures, of course).” 

Now, is there anything obscene, lewd, lascivious, indecent 
or filthy about that letter? A. I see nothing. 

Q. Now that Mr. Hassell has cited as obscene and not 
i as showing what somebody thinks of us. 

Mr. Hassell: That is cited as showing what sub¬ 
scribers consider “Esquire” to be. “My passion for 
Varga girls goes almost to the extreme.” And the 
balance you read. 

Mr. Bromley: Will you read that? 

(Record read.) 

Mr. Hassell: It goes ahead: “A spot has been 
reserved on my wall to deposit such a dish.” 

Mr. Bromley: There is nothing like that in my 
copy. 

Mr. Hassell: This is on page 10: “The case of the 
classy chassis.” 

Mr. Bromley: I had directed your attention to 
276 “Conservative suggestion” in the middle of the third 

column. 

Mr. Harding: You are in the wrong issue. 

Mr. Hassell: I beg your pardon? October? 

Mr. Harding: September. 

Mr. Hassell: I beg your pardon? 

Mr. Bromley: “Conservative suggestion.” 

Mr. Hassell: That has reference to the reputation 
that “Esquire” seeks for itself and the desire of the 
reader for more news. 
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By Mr. Bromley: 

Q. What is your opinion on that letter, Doctor? A. Well, 
I see nothing about that letter that is suggestive. It is the 
opinion of one individual who signs his name "The Height 
of Expectation.” He may be a sexual pervert, of course; in 
fact, he speaks more like the pervert type, according to my 
experience. You might find in all sections of the country 
quite a number of people that would send in that kind of 
letter, among the lewd and psychopathic personalities, but, 
after all, that is one letter, isn’t it? 

Chairman Mvers: Mr. Bromley, if it is convenient 
to stop now, some of us have a great deal to do. Sup¬ 
pose we adjourn until 10 o’clock tomorrow morning, 
unless you have some reason to the contrary. 

Mr. Bromley: Not at all. 

Chairman Myers: Therefore, we will adjourn un¬ 
til 10 o’clock tomorrow morning. 

j 

(Whereupon, at 5:00 p. m., the hearing was ad¬ 
journed until 10 o’clock a. m., Wednesday, October 
20, 1943.) 
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PROCEEDINGS RESUMED. 

Chairman Myers: You may proceed. 


Kenneth J. Tillotson, a witness called by and on behalf 
of the Respondent, having been previously duly sworn, re¬ 
sumed the stand and testified further as follows: 

281 

Direct Examination by Mr. Bromley (Continued): 

Q. May it please the Board, I direct your attention, Doc¬ 
tor Tillotson, to the September issue, particularly page 43. 
That is the cartoon there. Have you examined the cartooD 
appearing on that page? A. I have. 

Q. In your opinion is that cartoon obscene, lewd, lasci¬ 
vious, filthy or indecent? A. It is not. 

Q. Do you see anything about the cartoon which, in your 
opinion, would tend to corrupt morals, lower standards of 
right and wrong with regard to the sexual relation or 
282 stimulate impure sexual thoughts? A. I do not. 

Q. Have you any comment to make on the cartoon, Doctor? 
A. Well, the “Sold American”, is a play, I gather, on the 
Lucky Strike, sold American radio idea. This old sheik here 
wants to please this soldier here, so he is remarking “Sold 
American”. He has got that American phrase which he 
has picked up in order to entertain the soldier. 
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Q. I call your attention next to page 65. A. Yes. 

Q. Are you familiar with and have you examined the 
cartoon on that page? A. I have. 

Q. With respect to that page would your answers be the 
same to the questions I asked you regarding the cartoon 
on page 43? A. Yes. 

Q. Will you turn over the page to page 66. Have you 
examined the cartoon at the top of page 66? A. I have. 

Q. Would your answers be the same to the same ques¬ 
tions with respect to that cartoon? A. Yes. 

Q. Turn to page 84, please. A. Yes. 

Q. Have you studied and examined that cartoon? A. I 
have. 

Q. Would your answers to the same questions be the 
same, Doctor? A. Yes. 

Q. On page 86, have you read the contents of pages 86 
and 87 under the title “Gold Bricking with Esquire”? A. 
I have. 

Q. I believe that there is specified on those two pages 
only two of the many jokes reproduced from Army camp 
papers, and the first one is at the bottom of the left-hand 
column on page S6, beginning “A sergeant was home on 
emergency furlough” and ending up “See, blue booties”. 

Is there anything in that reproduced joke or the text 
thereof which, in your opinion, is indecent, lewd, lascivious, 
obscene or filthy? A. There is not 

Q. In your opinion, would that text stimulate the average 
normal person to impure sexual thoughts or have a tendency 
to lower the standards of morals? A. No, indeed. 
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Q. Now, the next of the three items appears at the bottom 
of the third column on page 87 and is reproduced from 
Arizona Contact, Phoenix, Arizona: 

“She: ‘Would you like to see where I was operated on 
for appendicitis?’ 

“He: ‘No, I hate hospitals.’” 

Do you consider that joke to be indecent, lascivious, lewd, 
obscene or filthy? A. I do not. 

Q. Do you see anything in it which would tend to corrupt 
morals or lower standards of right and wrong or stimulate 
impure sexual thoughts? A. I do not. 

Q. I notice now that those are the only two items specified 
on those two pages and I was wrong when I said there 
were three; there are only two. 

Will you turn over to page 102 of the September issue? 
A. Yes. 

Q. Are you familiar with that cartoon and have you 
studied it, Doctor? A. I have. 

Q. Is there anything obscene, filthy, indecent, lewd or 
lascivious about that, in your opinion? A. No. 

Q. In your opinion, has it any tendency to corrupt morals, 
lower standards of right and wrong in regard to sexual re¬ 
lations or stimulate impure sexual thoughts? A. It has 
not. 

Q. Will you turn your attention to the October issue, 
please? There is there specified as obscene, first, the Varga 
girl on pages 43 and 44 as to which you have already testi¬ 
fied fully. Will you, therefore, turn to the second item of 
cited material, page 49? Are you familiar with the cartoon 
appearing on that page? A. Yes. 

Q. In your opinion is there anything about that cartoon 
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which is obscene, lewd, lascivious, filthy or indecent? A. 
No. 

Q. In your opinion, is there anything about that cartoon 
which would stimulate impure sexual thoughts, tend to 
lower the standards of right and wrong with regard to 
the sexual relation, or have a tendency to corrupt the 
morals of the average normal person? A. No. 

Q. Will you turn to the third item which is on page 38? 
That article is entitled “Wise Men Pick Pyknic Girls”, by J. 
George Frederick. Have you read and studied the article? 
A. I have. 

Q. What comment have you to make about it, if any? 
A. That is a very good popularized version of a well-known 
scientific article. The material that is based on is originally 
Kretschmer’s material in which he tries to correlate personal¬ 
ity with body building and the leptosomes refer to the tall, 
athletic figures. 

This has been discussed in scientific literature a good 
deal and this is an honest and serious attempt to give the 
mass of readers an idea in a straight-forward way of the 
personality relationships in body structure. 

It is based on real scientific material that we are con¬ 
cerned with, and psychiatric studies and researches, and I 
think this has gone a long way toward giving the public 
a pretty accurate account of material that is considered 
scientific. 

Q. Is the word “Pyknic” a scientific word? A. It is. 

Q. It is not, then, a play upon the word “picnic”? A. 
No. 

Q. And is the word “leptosome” a scientific word? A. 
It is. 

Q. Do you find any reference" in any part of that article 
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to anything which is, in your opinion, lewd, lascivious, filthy, 
indecent, or obscene? A. I do not. 

Q. In your opinion, would this article have any appreciable 
effect on any normal person by way of tending to corrupt 
his morals or lower his standards of right or wrong or 
stimulate him to impure sexual thoughts? A. None what¬ 
soever. 

Q. The next item cited as obscene appears on page 93, 
items 2, 3 and IT. Again there is a double-page spread of 
jokes reproduced from Army camp papers. Is that right? 
A. That is right. 

Q. Under the title “G-oldbricking with Esquire”. A. 
That is right. 

Q. And the first one appears on page 93, the left-hand 
column, second from the top, beginning “Five times the 
beautiful woman stared invitingly,” and ending “Don’t 
bother me, Madam, liquor is my weakness.” 

Have you read that joke? A. I have. 

Q. Is there, in your opinion, anything obscene, lascivious, 
lewd, filthy, or indecent about it? A. There is not. 

Q. In your opinion, would the reproduction of that joke 
have any tendency to stimulate impure sexual thoughts, 
lower standards of right and wrong, or tend to corrupt 
morals? A. It would not. 

Q. The next item is in the same column, the very next 
joke, beginning “Pullman porter” and ending up with “If 
dem shoes stickin’ out from under the bed ain’t got no 
feet in ’em, ah is gonna shave.” 

Would your answers in regard to that be the same as 
in regard to the preceding joke? A. Yes, indeed. 

Q. And the third and last one on page 93 is the fourth 
column beginning with “What does f-e-e-t spell?” Would 
your answer be the same to the same questions with regard 
to that joke? A. Yes, indeed. 
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Q. Now, turning to material in this issue which is speci¬ 
fied as similar and related, page 10, a letter from a reader— 

Mr. Bromlev: Mr. Hassell, that is not cited as 
obscene, but merely as an opinion of one of our 
readers which we published. 

Mr. Hassell: That is correct. 


By Mr. Bromley : 


Q. I then go to the next item, page 37, a cartoon in the 
lower right-hand corner. That is the cartoon in black and 
white with no sub-title, the sailor with the tattoo on his 
arm, and the native girl looking at it. 

In your opinion, is there anything obscene, lewd, lasci¬ 
vious, filthy, or indecent about that cartoon, sir? A. Def¬ 
initely not. 

Q. In your opinion, would the publication of that cartoon 
have a tendency to corrupt morals, lower standards of right 
and wrong, or stimulate impure sexual thoughts? A. No, 
indeed. 

Q. And the next item begins on page 56, and it is a 
piece of short story fiction entitled ‘‘Portrait Above the 
Fireplace.” A. Yes, sir. 

Q. By Joseph Yablonski. Have you studied and read 
that story? A. I have. 

Q. What is your opinion with respect to it?- A. This 
is a very interesting article on a very old theme dealing 
with the Oedipus complex. It depicts the young man’s at¬ 
tachment to his mother and he finally, when the mother 
dies, becomes attached to a portrait which is hanging over 
the fireplace, and he visualizes that the direction of his 
life and many of his activities are by his mother when 
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2 gg they are actually by this portrait, and in the end it 
is alleged by an intoxicated friend that the portrait is that 
of a rather well-known mistress, and the young man does 
not accept that graciously and still goes on thinking a 
great deal about the portrait. 

This is rather psychological and psychology is mentioned 
in this, an expression for the public of the Oedipus situa¬ 
tion. That is showing the extreme attachment the young 
man has for his mother, and brings out a rather wholesome 
moral that this young man was guided, when he lost his 
mother, by the portrait which he, of course, in his psycholog- 

299 ical mechanisms learned to think of as his mother’s face. 

For instance, he would not undress in front of the por¬ 
trait. He turned the light out because he thought his 
mother was looking at him, and, furthermore, he wouldn’t 
appear intoxicated before it and, when he did, he apologized 
for it. 

I think it is a well written article utilizing psychological 
theory. 

Q. Now, remembering the questions which I have asked 
you with respect to the preceding items, will you tell me 
whether your answers to those questions would be the same 
with respect to this article? A. Yes, indeed. 

300 Q* Turning to page 104, have you read that? A. “The 
Sporting Scene”? 

Q. Yes. A. Yes, I have. 

Q. It goes over to page 105 and ends there. A. I have. 

Q. In your opinion, is there anything indecent, lascivious, 
lewd, obscene, or filthy about that? A. Nothing whatso¬ 
ever. 

Q. Do you think there is anything in that article, or the 
article as a whole, which would have a tendency to corrupt 
morals, lower the standards of right and wrong, or incite 
or stimulate impure sexual thoughts? A. I do not. 



101 


I 

Kenneth J. Tillotson - for Respondent — Direct. 


Q. That brings ns to the final issue, the issue of November. 
There is cited in that issue as obscene the Varga color pic¬ 
ture and verse which appears on page 46, as to which you 
have already fully testified. 

I, therefore, call your attention to the cartoon on page 66. 
The picture of the soldiers who are surrounded by the native 
girls with spears, with the sub-title, “It’s no use, Sarge, 
we are outnumbered. Yippee.” A. Yes, sir. 

Q. Will you tell us whether your answers as to the al¬ 
leged obscenity of this cartoon are the same as those you 
have previously given with respect to the other cited and 
specified material? A. They are. 

Q. Will you turn now to page 73, which is a color photo¬ 
graph entitled, “Golden Mould.” A. Yes, sir. 

Q. Looking at that color photograph, will you tell us 
whether your answers as to its alleged obscenity are the 
same as you previously have given with respect to the other 
cited and specified material? A. They are. 

Q. Now, please turn to pages No. 94 and 95, which, again, 
is a double page spread of excerpts from Army camp humor 
under the title “Goldbricking With Esquire”. There is 
there specified., items 4,15, 24, 27, 28, 30, 31, 35, and 36, quite 
a number of jokes. 

The first one appears at the bottom of the left-hand column 
on page 94. A. Yes. 

Q. Beginning “The Corporal was going home on a fur¬ 
lough and was lucky enough to have a pullman reservation,” 
and ending up, “I am sorry, one of you girls will have to 
leave.” 

Now, do you see anything obscene, indecent, lascivious, 
lewd or filthy about that joke? A. I do not. 

Q. That is reproduced from the Camp Livingston, Loui¬ 
siana, service paper, is it not? A. It so states. 
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Q. In your opinion, is there anything which would tend 
to stimulate impure sexual thoughts, or lower standards of 
right and wrong, or corrupt morals of the average normal 
person, in that joke? A. No. 

Q. The next one appears in the fourth column of page 

94, the fifth from the bottom, beginning, “He: ‘I see your 
husband has been promoted to a Master Sergeant/” and 
ending up “Don’t fool yourself, he doesn’t suspect a thing.” 

Would your answers be the same with respect to that 
cartoon? A. Yes, indeed. 

Q. As you have given with respect to the questions re¬ 
garding the others? A. Yes, sir. 

Q. The next item is on page 95, second column from the 
top, “Home on furlough,” and ending up “Where do I 
start.” Would you make the same answers, and would 
your opinions be the same with respect to that joke? A. 
Yes. 

Q. The next one is at the bottom of that column on page 

95, beginning, “The beautiful Army hostess,” and ending 
up, “you’re thinking that pan's got a bottom in it.” A. 
Yes, sir. 

Q. Would your opinion be the same with respect to that 
joke? A. Yes. 

Q. The next one cited is the next succeeding one begin¬ 
ning, “Have a good time at the party, daughter,” and 
ending up, “Make up your mind, mother.” Would your 
answers and opinion be the same as to that? A. Yes, sir. 

Q. The next one is the joke, skipping one, which begins, 
“Buck Private: *I am afraid we can’t have much fun to¬ 
night,’ ” and ending, “a five dollar bill.” Would you make 
the same answers and have the same opinion with respect to 
that joke? A. Yes, sir. 

. Q. The next one is the one immediately succeeding that, 
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beginning, “Pardon me, Miss, said the sentry,” at the bot¬ 
tom of the third column on page 95. Would you make the 
same answers to the same questions, and are your opinions 
the same with respect to that joke? A. Yes, sir. 

Q. And the final one is in the fourth column, beginning, 
“A beautiful young lady went for a swim,” and ending, 
“the answer came quickly ‘Seventy-nine, dam it.’ ” Do you 
make the same answers to the same questions, and are your 
opinions the same with regard to that joke? A. I do, sir. 

Q. Now, will you turn to page 52, which is a Sultan 
cartoon, specified as similar and related material. Have 
you examined that cartoon? A. Yes. 

Q. The sub-title is, “Such a neighbor—always borrowing.” 
A. Yes. 

Q. Would you make the same answers to the same ques¬ 
tions which I have asked you before? A. I would. 

Q. Are your opinions the same with respect to that car¬ 
toon? A. They are. 

Q. Turn over to page 60, which is a photograph in color, 
by Anton Bruehl, of girls from the Folies Bergere. Will 
you look at that photograph and tell us whether your 
answers as to alleged obscenity and so forth are the same i 
with respect to that material as you have previously given ■ 
with respect to the other cited and specified material? A. 
It is. 

Q. I call your attention to a cartoon on page 67, at the 
top of the page, entitled “At the U. S. O. in New York 
they just gave us cigarettes.” A. Yes. 

Q. Is your opinion the same of that cartoon as you ; 
have expressed with regard to the others? A. It is. 

Q. Next, will you turn to page 77, an article by George 
Jean Nathan entitled “First Nights and Passing Judg¬ 
ments,” which is his regular critical column appearing in 
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the magazine as a regular feature, and I direct your at¬ 
tention to paragraphs 1, 10, 15, and 21. A. What page is 
that, sir? 

Q. Page 77. 

Paragraph numbered 1. This is in the left-hand corner 
of the column, page 77. Have you read that? A. I have. 

Q. Do you see in the middle of that paragraph a phrase 
“St. Louis sporting house”? A. I do. 

Q. Paragraph 10 is the next one cited, the top of the third 
column, “Young floozie characters wearing short skirts that 
tightly embrace their hinterparts”. A. Yes. 

Q. And the next paragraph “Any more plots about some 
one who mistakes an innocent institution for a bawdy house 
or vice versa”. A. Yes. 

Q. Those are all things about which Mr. Nathan objects 
as being presented on the stage? A. Yes. 

Q. Paragraph 21, beginning “Den don’t gimmie”. A. Yes. 

Q. That is a quotation from one of the Dead End boys 
in the play “Dead End”? A. Yes. 

Q. That is something about which he objects? A. Yes. 

Q. Is your opinion with respect to those paragraphs the 
same as you have expressed with regard to the preceding 
items? A. Very definitely. 

Q. Finally, I call your attention to page 83, a cartoon 
at the top of the right-hand column sub-titled “My date’s at 
the awkward age, all hands and no dough”. A. Yes. 

Q. You have the same opinion with respect to that car¬ 
toon? A. I do. 

Q. One last reference, page 89, a color photograph. Would 
you make the same answers to the same questions as I 
have heretofore asked you? A. I would. 

Q. Are your opinions the same with regard to it? A. 
They are. 
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Q. Doctor, let me ask you this: Having examined all the 
cited and specified material in the January issue, in your 
opinion, is the cumulative effect of the cited and the speci¬ 
fied material in that issue, such as to render all or any part 
of it obscene, lascivious, lewd, filthy or indecent? A. No. 

Q. Would your answer be the same as to each of the 
other issues? A. It would, and to the combined issues. 

Mr. Bromley: That is all. 

Mr. Hassell: If the Board does not object, I 
should like to remain seated for the examination be¬ 
cause it is going to take quite a little while. 

Chairman Myers: I don't see why you shouldn't. 
For that matter, Mr. Bromley, if you wish to re¬ 
main seated it is satisfactory to the Board. 

Mr. Bromley: Thank you, sir. 

Cross Examination by Mr. Hassell : 

Q. Doctor, what is your definition of the word “obscene”? 
A. “Obscene” is that which is lewd, lustful and filthy. 

Q. Does that definition apply to all ages and all sexes? 
A. It applies to obscenity the world over in all ages and in 
all sexes. 

Q. What is your definition for the word “lewd”? A. 
“Lewd” is that which is indecent and, obscene, I think is 
used in the definition of lewd. 

Q. Would you accept as a competent and proper definition 
of the word “obscene” “offensive to the senses, repulsive, 
disgusting, foul”? A. That is second—yes, I would ac¬ 
cept foul; foul and filthy are the same. Disgusting to the 
senses would be and is mentioned in Webster, I think, as 
the second or third line. There are several other lines. I 
wouldn't use it interchangeably. 
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Q. Would you accept as a definition of obscene “offen¬ 
sive to the senses”? A. No, indeed. 

Q. If the Century dictionary gave that as one of the def¬ 
initions of obscene, you would disagree with it? A. No, 
Webster gives that as a definition also. I would accept it 
as part of obscenity, but not as a substitute. 

Q. I was not asking for synonyms or substitutes but, 
would you accept that as a definition? A. As a part of the 
definition, yes. 

Q. As a part of the definition? A. Yes. 

Q. Would you accept as a part of the definition “offen¬ 
sive to modesty and decency”? A. Yes. 

Q. “Impure”? A. Yes. 

Q. “Unchaste”? A. Yes. 

Q. “As obscene actions or language; obscene pictures”? 
A. Yes. 

Q. Would you accept as a part of the definition of the 
word “obscene”, “offensive to chastity”? A. Yes. 

Q. “Delicacy”? A. Yes. 

Q. Or “decency”? A. Yes. 

Q. Would you also accept as a part of the definition of 
obscene “expressing or presenting to the mind or view some¬ 
thing that decency, delicacy, and purity forbid to be expos¬ 
ed”? A. Very definitely. 

Q. Would you also accept as a part of the definition of 
obscene “offensive to senses, obscene publications, and in¬ 
decent publication which, whether true or false, tends to 
deprave and corrupt”? A. Yes. 

Q. Would you accept as a part of the definition “offensive 
to morals”? A. Yes. 

Q. Those latter definitions are from Funk & Wagnalls 
New Standard Dictionary? A. Yes, sir. 

Q. Now, coming to the term “lewd”, would you say that 
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word is synonymous with the word “obscene”? A. Practical- 
iy> yes. 

Q. You said “practically”. Let’s get down to cases. A. 
I will say “Yes,” if it will save time. 

Q. I am not interested in saving time. A. Neither am 
L 

Q. I want to get this straight on the record. The word 
“lewd” would you say is something characterized by lust or 
lasciviousness? A. Yes, indecent and vulgar. 

Q. Would you accept Funk & Wagnall’s New Standard 
Dictionary definition “Or given to licentiousness, libidi¬ 
nous, unchaste”? A. What was the second word? 

Q. “Libidinous”. A. “Libidinous” is a technical word which 
in itself I would not consider in any way synonymous with 
licentiousness. The word “libidinous” is an adjective re¬ 
ferring to libido which does not connote licentiousness or 
lasciviousness. It is a part of the general public psychology 
and is talked of freely now. 

I should not accept “libidinous” as a qualifying adjec¬ 
tive— 

Q. What is libido”? A. “Libido” is the technical term 
representing the whole sex super-ego, the sex urge in the 
psychology of man. Libido does not mean just sex in the 
sense of intimate relationship between men and women. It 
represents the beauty in nature, it represents the beauty in 
music, it represents the beauty in art. 

If we think of three fundamental instincts of man as self- 
perpetration, self-preservation and self-perfection, the libido 
threads through all, but has particular reference to the 
sex impulse, not in a restricted way but in a broad way. 

I could not, for that reason, use the word “libidinous” 
in any way as a part of the definition of lewdness. It is 
part of our modern educational trend. 
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Q. If Funk & WagnalTs New Standard Dictionary gives 
“libidinous” as one of the definitions of “lewd”, you would 
not agree? A. I would not accept it. 

Q. And if that word had been accepted by the courts, in¬ 
cluding the Supreme Court of the United States— A. When? 

Q. In connection with obscenity and lewdness— A. When? 

Q. I am not on the witness stand. A. I beg your pardon. 

Q. I say if it had been so accepted, you would not agree? 
A. I would not. 

Q. You say “lewdness” and the common every-day ac¬ 
ceptation of the term does not imply “libidinous”? A. No, 
not to my mind. 

Q. Now, coming to the word “lascivious”, what would 
, be your definition of that? A. “Lascivious” would refer to 
the sex on a lowered plane, the vulgarity of sex rather than 
the beauty of sex, to the carnal knowledge or carnal in¬ 
stinct of man. 

Q. And how would you distinguish that word from “lewd” 
and “obscene”? A. I think they go very intimately together 
and usually in the definition of one, according to Webster, 
you will find the others. 

Q. Would you accept the definition of the Century Dic¬ 
tionary of lasciviousness as being “wanton, lewd, lustful, 
lascivious men, lascivious desires”? A. Quite right. 

Q. “Tending to excite voluptuous emotions”? A. Right. 

Q. And you would accept Funk & Wagnall’s New Stand- 
ard Dictionary’s definition of “lascivious” as “having or 
denoting wanton desires, lustful, lewd, as a lascivious per¬ 
son, lascivious feelings or words; tending to produce sensu¬ 
al desires; as lascivious pictures or books”? A. Yes. 

Q. Now, will you give us the definition of the word “in¬ 
decent”? A. I think “indecent” is something which tends to 
violate the mores and the customs of good society of the times 
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in which we live. “Indecent” violates good taste, good morals 
and the customs and the psychological tendencies of the 
habits and social etiquette of the times. 

Q. Would you accept the definition of the Century Dic¬ 
tionary- as “indecent, unbecoming, unseemly, violating pro¬ 
priety in language, behavior, etc.”? A. I think that is the 
same thing. 

Q. “Grossly vulgar, offensive to modesty 7 '? A. That is 
right. 

Q. “Offensive to common propriety or adjudged to be 
subversive of morality, offending against modesty or del¬ 
icacy, unfit to be seen or heard, immodest, gross, obscene”. 
A. 1 would. 

Q. “Contrary to what is fit and proper, unbecoming, in¬ 
elegant in form, uncomely”. A. It spreads that pretty thin 
there, but I would accept it. 

Q. Now, what would be your definition of “filthy”, Doc¬ 
tor? A. Well, I don’t think “filthy” needs to be defined. 
It refers to words that are not spoken in society. Filthy 
would be rankly indecent, lewd and obscene, language, pic¬ 
tures, poetry, articles, or anything. 

Q. Do you associate the word “filthy” necessarily with 
the words “obscene, lewd and lascivious? A. I do. 

Q. Meaning substantially the same thing? A. Yes—no, 
I think it is more vulgar, to introduce another word. I 
think it is more vulgar than “obscene” although it is prac¬ 
tically the same thing. 

Q. Now, would you agree with the following Century 
Dictionary definition of the word “filthy”: “Containing or 
involved in filth, foul, dirty, noisome, nasty”? A. Yes, sir. 

Q. “Morally foul, defiled by sinful practices, polluted”. 
A. It you will indicate when you want me to answer, sir, 
I will be glad to do it. 
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Q. Do you agree with that? A. I do. 

Q. “Low, scurvy, contemptible, mean.” A. You mean 
“filthy” may be “mean”? 

Q. Yes. A. I would like to have an explanation of that. 
I never knew those words were synonymous. 

Q. The Century Dictionary gives that as the third choice 
of definition. A. It spreads that out thin there. Too mean, 
in the old English sense, meant too uncomely. 

Q. Would you agree with Funk & Wagnall’s New Stand¬ 
ard Dictionary’s definition of ‘filthy”, as “of the nature of 
or containing filth, dirty, nasty; hence vitiated by contact 
with impurity, morally unclean or depraved, foul, obscene, 
as a filthy street, filthy tastes”. A. Yes, sir. 

Q. Now, you had in mind all of these definitions that you 
have agreed to, in answering counsel’s questions on direct 
with respect to all of the matter contained in these eleven 
issues of Esquire? A. I had the essentials of those defini¬ 
tions in mind when I answered every question, and the 
phrase which I think is quoted in your law, “pander to the 
prurient”. 

Q. What is the normal mind you speak of, Doctor? Will 
you define that? A. No, sir. 

Q. When you refer to the effect of material referred to 
here as affecting the normal mind. A. I beg your pardon. I 
didn’t understand your question. 

Q. Just what do you mean by “normal mind”? What 
do you mean by the normal mind? A. I mean by the normal 
mind the average mind of the average man or woman and 
boy or girl in our society who has average intelligence 
and who has the average emotional makeup and who is sub¬ 
jected to the impact of everyday life in a realistic manner, 
and who makes a normal adjustment, either in school, col¬ 
lege, or employment, or in vocation and occupation. 
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The mind of the mass individual and the mass man as 
we speak of it, the psychologic biological. He is that indivi¬ 
dual who shows no particular personality deviations or no 
particular emotional disorders such as neurosis or neuro- 
psychiatric conditions and has no particular psychopathic 
tendencies. He has average normal emotions, intelligence, 
and lives in the milieu of our cultural environment and 
normal average life. 

Now the mind of that individual, if there is any one pat¬ 
tern, and I think there is not, I think in psychiatry and in 
science and all our work today we establish what we call 
the average individual, the average man. We have to in¬ 
vestigate them at the induction center, and those that do ■ 
not measure up to that standard we consider deviate, and 
the deviation is due to some function or disturbance of 
function. 

I think I visualize very clearly what you mean by the 
normal mind, and I think it has to be traced in a situation 
like that from the very early childhood to the very senescence 
of life. 

Q. As applied to the general reading public? A. Yes. 

Q. The magazine-reading public? A. Yes. 

Q. Would you say it is the ordinary man who is allowed 
to walk the streets and buy a magazine off the newsstand? 
A. Yes, sir. 

Q. Man, woman, or child? A. Yes, sir. 

Q. What do you call a person who is under this or below 
this normal or average? A. Well, there are various types. 
Are you speaking intellectually from the standpoint of his 
psychometric standard, or are you speaking from the stand¬ 
point of his emotional standard? They do not necessarily 
go together. 

Q. I feel we are talking about emotions. I judge that 
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is what you are talking about. A. Well, in answering, I 
would be glad to follow that line if you would like to. The 
individual who is emotionally an upset individual, from that 
standpoint, or the emotionally ill individual, may be suffer¬ 
ing from a neurosis. There are many types of them, or he 
may be suffering from a psychosis and there are many types 
of those, and your question is rather broad. It is almost 
like saying what physical conditions or disabilities are walk¬ 
ing the street? It is a little difficult to orient your ques¬ 
tion. 

Q. Is there a line of demarcation between the average 
normal individual? I am talking about emotionally. A. 
Yes. 

Q. Is it very clearly drawn between the normal individual 
you have had reference to? A. To the psychiatrist, yes; to 
the average individual, not necessarily. 

Q. So it is a fact, is it not, Doctor, that there are a great 
many people who may patronize newsstands who are, in fact, 
subnormal? A. That is right. 

Q. Are you able to divide the population of the United 
States? A. I have never undertaken that, no, not on that. 
You mean numerically? 

Q. Yes. A. Not numerically. I think otherwise we can. 

Q. Have you, in your studies of Esquire, classified as 
normal, sub-normal, or both, these several hundred thousand 
readers of Esquire? A. Yes. 

Q. You have? A. No, I haven’t. 

Q. So you are not able to tell this Board whether, as a 
matter of fact, the readers of this magazine, the seven hun¬ 
dred thousand, are sub-normal, normal, or abnormal? A. 
I am not. 

Q. In what category did you place yourself, Doctor? A. 
In regard to normalcy? 
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Q. Normalcy. A. Well, I t hink I am an average normal 
individual morally and physically, spiritually and intel¬ 
lectually. I think we might go into those four fields because 
I really think, and I really know, and I don’t like to seem 
egotistical, that I am above the average normal intellectu¬ 
ally. That is as you take the cross section of the population. 

I would not like to go any farther than that. 

Q. You speak of spiritually. What is the Seventh Com¬ 
mandment, Doctor, of the Ten Commandments? A. Well— 

Q. We have that in this case. A. Which one? 

Q. The Seventh Commandment. A. What is it? Thou 
shalt not commit adultery. 

Q. We will come to that later. A. All right. 

Q. But you have guessed it is, “Thou”— 

Mr. Bromley: How do you know he guessed it? 

Mr. Hassell: Well, just from the way he hesitated 
in answering the question. 

By Mr. Hassell : 

Q. You take that, is that right? You say that is the one? 

A. (No answer.) 

Q. Now you have lumped into this average individual, 
as I understand it, both normal and abnormal? A. Yes. 

Q. Pre-adolescent, adolescent, and post-adolescent, is that 
correct? A. Yes. 339 

Q. You believe that pictures and reading matter have 
the same effect on this average individual no matter what 
his sex, regardless of his age? A. Oh, no, certainly not. 

Q. Did you in your answers to counsel’s questions on di¬ 
rect have a mental reservation as to the age of the individu¬ 
al, of this average or normal individual, or his or her sex? 

A. None whatsoever. 
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Q. You did not? A. No. If I understand your question, 
your questions are extremely ambiguous. 

Q. Doctor, you would say that age is a factor upon the 
sexual desire, would you not? A. Yes, sir. 

Q. A young man of 18 has a great deal more sexual urge 
than a man, say, of 65 or 85? A. Not always, but as a 
general proposition I think that is true. There is a great 
variation in the sex urge and drives of individuals in all 
ages. 

Q. Would you say that the young man of 18 may be 
stimulated, has his sexual desire stimulated, by material 
which a man, say, of 65 would not get any kick out of at 
all sexually? A. Yes. 

Q. As a matter of fact, would there be a vast difference be¬ 
tween a man of 18 or 20 and a man of 45 to 50? There 
would, wouldn't there? A. There might be in certain in¬ 
stances. 

Q. And as a matter of fact, Doctor, not to quibble, the 
sexual processes diminish, do they not? A. Yes, sir. 

Q. In your answers to counsel's questions on direct, what 
age man did you have in mind? A. All men. 

Q. All men? A. From pre-adolescent to senility. 

Q. How old are you, Doctor? A. I am 46. 

Q. You personally know the difference in the matter of 
sexual desires now and when you were, say 20? A. Yes. 

Q. Are you stimulated now in the same way by pictures 
or material in print as you were when you were 20? A. I 
think I probably am, yes. 

Q. You would say there is no difference there? A. I 
think— 

Q. But there is a difference? A. I think I am much more 
sex conscious now than I was when I was 20. 

Q. In your business you have had occasion to inquire 
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into the sex habits of a great many individuals? A. Yes, 
sir. 

Q. That made you more sex conscious or more callous 
as to sex matters? A. I think it has made me more intel¬ 
ligent in the field of sex. I doubt that it has made me more 
callous. I think it has made me have a more wholesome 
and more careful and more scientific and a better educa¬ 
tional outlook on sex. It has given me an opportunity to 
see why we have missed the boat in our education in matters 
of sex. 

Q. But you would still say that you are affected? I mean 
yourself, personally, you are affected in your sexual de- ; 
sires the same now as you were before when you were 20? 
A. Well, I haven’t thought very much about that, but, off- j 
hand, I -would say that you are speaking of my instinctual 
urges. I would say that they are greater now than they were 
at 20, if that is what you mean, the biological urge. 

Q. I have reference to that as applied to the sex images 
you get from reading salacious material and seeing salaci¬ 
ous pictures. A. I never get much kick or sex stimulation 
from salacious pictures or salacious material when I see 
it. That is something that I try to eliminate from those 
whom I care for and from my family and from the public. 

I am as eager to do that as you are, sir. 

Q. You enjoy that same ability now as you did when 
you were 18 or 20? A. I was never fond of the dirty pictures, ; 
lewd or salacious pictures or literature. 

Q. In other words, you never had a very great liking for 
the double entendre and off-color jokes and cartoons and 
pictures? A. No, sir. 

Q. Yet you say you are the average individual so far 
as that goes? A. Well, I have a great many in my group, 
in my class, who have the same feeling, and I see many 
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patients who have a passion for that sort of thing, of course, 
who take the opposite view. I would say that society is 
divided about half and half that way, irrespective of their 
sexual or psychological or emotional makeup. 

Q. You base that statement on what segment of society, 
Doctor? A. The whole cross section. 

Q. You mean you have had personal contact with the 
whole population? A. No. I made that estimate on the 
basis of a portion of the population that I have seen, run¬ 
ning from all classes of priests, judges, physicians and pro¬ 
fessional people, and going down to the ditchdigger. I see 
all classes under all conditions. 

Q. You are now in active practice, Doctor? A. I am. 

Q. Where? A. I am Psychiatrist-in-Chief at McLean Hos¬ 
pital, and I am a consultant Psychiatrist at Cambridge 
Hospital and a consultant Psychiatrist at Harvard Univers¬ 
ity, and I have a private practice in my own home and 
office at 179 Clifton Street. The latter office is because a 
great many people like to see a psychiatrist and don’t like 
to have it generally known that they are seeing a psychia¬ 
trist. And I also serve at the First Corps Area Induction 
Center one day a week, and I am Chief Psychiatrist for 
Draft Board No. 11 in Greater Boston. 

Q. Doctor, do you come in contact, in your practice, with 
city dwellers and urbanites? A. I see them all the way from 
the hills and farms in Vermont and California and Mexico. 
All over. Our hospital caters to people from all over this 
country and from out of the country. I have several patients 
from Mexico and Canada. 

Q. Those patients are abnormal, Doctor, sub-normal? A. 
I don’t like the word abnormal or sub-normal. Of course 
they are somewhat abnormal. I would have to say that 
any person who has an emotional situation is abnormal 
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temporarily or has a temporary abnormality. The emotional 
illnesses are now regarded as curable in the same way and 
category as medical diseases. They are curable. For in¬ 
stance, my field is in experimentation and concentration on 
the treatment of such disorders and I am naturally inter¬ 
ested in the prevention of them. 

Q. You come in contact with a great many normal people 
who live in small towns and rural communities through 
the south and west and midwest and far west? A. I don’t 
come in contact with many people from the west or far 
west or midwest. I see more people from New England, 
which is my area of operation. I see more from there. 

Q. Why do normal people come to see you, Doctor? A. 
To consult me about members of their family who are ill, 
and many people come to me about problems. The psychia¬ 
trist is consulted in many ways today, about how to live, 
what to do. I have been consulted by hundreds of mothers 
about their adolescent and debutante daughters about af¬ 
fair's that they have had with young men, whether they 
should get married. I have seen hundreds and thousands of 
college men, and I also see them at the Pre-Induction Center. 
Of course, that is rather hurriedly, but it is indicative of the 
type of material we have in this country. 

Q. When a mother comes to consult you about her daugh¬ 
ter, or a father about a member of his family, do you psycho¬ 
analyze him? A. No. Psychoanalysis is a very specialized 
problem. I have been psychoanalyzed myself when I studied 
abroad. Psychoanalysis is only one very small part of 
psychiatry, and psychoanalysis is only carried out with a 
great deal of time and difficulty. Psychoanalysis is an in¬ 
vestigation of the unconscious and the individual has to 
spend an hour a day, five days a week, over a period of 
months and sometimes years, to be psychoanalyzed. The 
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average psychiatrist doesn’t do that. It is impractical and 
unnecessary. It is sometimes referred to or spoken of as 
analogous to major surgery of the brain, that is, pscho- 
analysis, but the body of the psychiatric work is the dis¬ 
tributive work, the practical need, getting a complete history 
of the individual and finding out things. That not only 
includes the patient’s history, but includes an exhaustive 
family history, and finding out the vocational history and 
finding out what the individual’s background and consti¬ 
tutionality is, and what the individual’s problems are, and 
thereby you get some ground to stand on as to what you 
should do to correct. You go into the environmental field and 
into the biological field. In that particular field we are hav¬ 
ing a great deal of success. 

Q. You go through that process in each examination of 
appraising normal individuals? A. Yes. Many normal in¬ 
dividuals come in for psychiatric review. Now there are 
such tests as aptitude tests whereby the individual going 
to college takes a test. Practically all college men have 
these aptitude tests, to find out what vocation they should 
pursue, or what profession they should take up. They are 
known as vocational and aptitude tests. 

Q. You go into the complete history of each individual in 
each one of those cases? A. Indeed we do. 

Q. And those individuals or patients tell you all their sex 
impulses and feelings and so forth? A. Well, I couldn’t 
say whether they tell all or not, but the sexual field is 
usually investigated. 

Q. Do you inquire of those patients, those normal pa¬ 
tients, that you have had, as to what effect these issues of 
Esquire has on them? Have you done that? A. Not particu¬ 
larly Esquire, but that is usually a question that is asked 
collectively, what effect current literature or anything of 
that kind has or what affects them sexually. 
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Q. You have been trying out these eleven issues on your i 

normal patients, have you, Doctor? A. Yes, I have. 

Q. You have? A. Yes. As a matter of fact, in prepara¬ 
tion for this, I have asked a great many normal people. I 355 
have asked different age groups, male and female, just what 
their reaction is to this. 

Q. What their reaction is to Esquire? A. Yes, to this j 
particular material we are discussing here. 

Q. You mean in each one of those instances those patients 
sat down and read everything in these eleven issues? A. 

Oh, not in all of them, but a representative amount of ma¬ 
terial such as has been cited and specified here, because I 
wanted to see and orient myself a little bit to see if I was 
on the wrong track, if I missed something. ^ 

Q. You were furnished how long ago, how long back, with 
a copy of the specifications and charges here? A. Now the 
specifications I had only a few days completely, as we now 
have them. The material was discussed with me, I think it 
was, two weeks ago, if I recall, approximately. 

Q. So you have been working on this case, with a view to 
testifying in it, since two or three weeks ago? A. Yes, sir. 

Q. How much of that time? A. You mean in preparation 

i 

for the case? 

Q. Yes, sir. A. You want it in hours or days? 

Q. Well, what is your regular day, eight hours? A. I j 
wish it were. It is nearer fourteen. 

i 357 

Q. Fourteen? A. Yes. 

Q. Take the 14-hour day. A. Let me make it clear that 
I couldn’t sit down in my busy life and -work 14 or 7 hours 
on this material. I had conferences with the attorney as to 
'what this material "was and what the action was about, and 
I read all of these Esquires through, and I don’t know- how 
many hours that would take, but I did that over a period 
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of a week or ten days. Some of these articles I probably 
read 20 times. Now you guess as to how much time that 
would take. 

Q. You got these normal patients whom you consulted to 
read these eleven issues and to put some time in on it? A. 
Would you want me to tell this Court what I have done? 

Q. Absolutely. A. You do? 

Q. Yes. A. All right. This has created quite a little in¬ 
terest in our section and I have groups of my wife’s friends 
—not saying what this action was—I have asked them to 
pass judgment on those pictures and this material which is 
marked as obscene, and the most that I got from any of 
them is occasionally a joke is a little risque, and likewise 
my colleagues in the field the same way. 

Then I have taken the articles and have had my fellow 
psychiatrists, men on my staff, read them through, to see if 
I had missed anything in those articles, and in the whole 
cross section there has not been a single individual who ap¬ 
plied the term obscenity, lewd, filthy or obscene to any of 
these articles, jokes, or publications, or pictures. 

Q. Now, these people you are talking about were not your 
normal patients? They were not patients at all, were they? 
A. No. I haven’t tried to put this experiment on patients. 
These are acquaintances. 

Q. How many of these friends and acquaintances, and so 
forth, that you refer to, how many individuals did you do 
that to? A. Why, I should think approximately 40. 

Q. Forty? A. Yes. 

Q. You furnished each one of those a full set? A. Oh, 

■ no, they had to use my set. I had to loan these about. 

Q. And that was all done over a period of ten days or two 
weeks? A. That is right. You have at the hospital a group 
of ten at a time. 
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Q. Of these 40, how many were male and how many fe¬ 
male? A. About fifty-fifty, roughly. 

Q. Fifty-fifty? A. Yes, more women than men, I think. 

Q. How many were pre-adolescent, adolescent, and post¬ 
adolescent? A. Well, of the pre-adolescent I can say only 
two, my two youngest children. One is adolescent, and all 
the rest are post-adolescent. 

Q. How much post? A. All the way from stenographers, 
I suppose, roughly, around the age of 20 or 21, up to two or 
three men that are 50 or 55. 

Q. How many in the 20 class of stenographers? A. I sup¬ 
pose about 10. 

Q. How many in the 50 or 55 class? More of those? A. 
No, I think only two in that class. The men on the staff 
are between 30 and 35. 

Q. Did you tell those people that you had been employed 
to testify for Esquire? A. I did not. Some of those people, 
my family, knew it. 

Q. They gladly assisted you in this? A. They looked over 
the material and gave me their comments. 

Q. Well, a rather laborious task, wasn’t it? A. Oh, no, 
I had made it clear that I did not cite every article. Then X 
took representative articles, perhaps only showed an indivi¬ 
dual two or three copies, but I tried to pick them fairly. 

Q. What do you mean by that, Doctor? A. Pick them 
fairly? 

Q. Yes. A. Well, one in which there was a lot of speci¬ 
fications marked or a lot of cited material, not one like June 
where there is only two there. 

Q. You mean you didn’t ask the young lady stenographers 
to pass on the Varga girl? A. Some of them, the issue with 
the 12 in, yes. I was particularly eager on that because I 
have always admired the Varga girls very much and I heard 
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a great many favorable comments on them, and I wanted to 
be sure that I was on the right track. 

Q. By the way, Doctor, did you see the moving picture 
“DuBarrv Was A Ladv” ? A. No, I didn’t. 

Q. You wouldn’t be able to say why those Varga girls were 
dressed up? A. I didn’t see it. 

Q. Or had a little more clothing on? A. I didn’t see it. 

Q. Doctor, would you agree with the statement, getting 
back for a moment to definitions, that obscenity is a func¬ 
tion of many variables? A. Yes. A function of many 
variables. Yes. I mean I think that means that there are 
very many degrees of obscenity, isn’t that what it is? 

Q. You don’t think this refers to the sex age, upbringing, 
environment, and so forth, of the individual? A. As a part 
of it, yes. 

Q. Now, you read, I believe you stated, everything in 
every one of these eleven issues during the ten days or two 
weeks, I believe you said? A. That is right. 

Q. That is, advertising and everything? A. All the speci¬ 
fied material. I did not read what was not specified or cited. 

Q. You did not read any of the other material at all? A. 
Well, I wouldn’t say. I may have read one or two articles, 
I don’t recall. 

Q. Well, now, let us get this straight. Did you or did you 
not read each'one of these publications in its entirety? A. 
No, I did not. 

Q. You did not? A. I did not, no. 

Q. So when you answered counsel’s questions as to 
whether there was anything in any of these issues that was 
obscene, lewd, lascivious, or filthy, you meant only those 
things that were referred to here? A. Right, right. 

Q. Doctor, coming to the January issue of Esquire, I 
mean under “Editorial: Pep talk to the tune of ‘Easy does 
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it 7 ,” page 6, the boxed-in article headed ‘Shor Nuff ” ? A. 
Yes, I have it. 

Q. The first paragraph of that says: 

“Esquire, the four-bit magazine which is always busy as 
a little beaver sandwiching good advice between its spicy 
cartoons, comes up this month with a male Dorothy Dix who 
tells you how to pick a war bride. 77 

Do you agree with the characterization in that paragraph 
with respect to the cartoons in these eleven issues of Esquire, 
as being spicy? A. I think that they are, that adjective 
might be applied. 

Q. And Esquire is supposed to be a man’s magazine? A. 
Yes. 

Q. What would you mean by “spicy” to a man? A. I 
think it might be a joke that was a little suggestive and 
possibly a little off-color or perhaps having a double mean¬ 
ing. 

Q. By “double meaning” you mean one pointing to sex or 
sex activity? A. It might be sex or something else, but it 
might be a double meaning and I think the men get a kick 
out of being able to see that double meaning. 

Q. The other meaning might be indelicate? A. It might 
be indelicate to some, definitely. 

Q. Continuing with the second paragraph: 

“This advice-to-the-lovelorn character is named Woodhead. 
This will give you an idea of what to expect. If that name 
isn’t a phony, it’s a damn fortunate coincidence. 

“Assuming you want to get married—and some guys will 
do anything to get off the post seven nights a week—Esquire 
tells you how to pick the gal. You’re supposed to use a test 
sheet, drawn up by this guy W r oodhead, which scores a dame 
on a possible 500 points. If she rings up more than 400, 
you're advised to take a chance. If she tops 475, Esky sug- 
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gests that you rush her to the altar with a heavily armed 
guard, lest someone steal her or she change her mind. If 
she beats 497, you’d better forget the whole deal; she’s either 
Myrna Loy, already married, or you’re dreaming. 

“The test is divided into nine sections. Companionship 
comes first, with 105 points, followed by intelligence 90 units, 
and disposition, with 80. Comes it then breeding (no, not 
that)”—what does that mean— “comes it then breeding (no, 
not that)”? A. Whether she is well bred or not, I suppose. 
In Boston we might say whether she is in the Social Register. 

Q. You wouldn’t say that had any connotation of repro¬ 
duction of the species? A. To a person with a filthy mind 
it could. 

Q. Why is it in parentheses? A. Because they don’t want 
to consider whether she is a blue-blood or not. 

Q. Or don’t want to consider whether she would be en¬ 
tirely fertile? A. I honestly didn’t get that out of that. 

Q. You didn’t get it? A. No. 

Q. Continuing: “—which scores 50; beauty, 45; health, 
40; juking (this is something Woodhead thought up which 
puts sex, dancing, manners, drinking and risque behavior 
in one package)”—do you think that is a good definition of 
this word as used in this paragraph? A. Juking? 

Q. Yes. A. That is a new word to me. I have seen it and 
the young folks are using it. I suppose that is a good defini¬ 
tion of it. 

Q. In the opposite column where he has numbered these 
items he has “Item 7: Juking—a. That’s right. Just what 
you’re thinking about.” Then, 400 points or units. A. That 
refers to the definition, I suppose, that he has just given on 
the other side. 

Q. You think that has nothing to do with the sex func¬ 
tion? A. Only as mentioned in the definition, sex appeal, 
and so on. 
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Chairman Myers: Doesn’t the word “joking” come 
from the words “juke box”? 

The Witness: The young people in our vicinity 
say they are going juking. There aren’t many places 
to go now. They go play and dance where they have 
juke boxes. 

By Mr. Hassell: 

i 

i 

Q. Let’s refer to the complete paragraph nearest the 
top of the second column: 

“The pay-off on what kind of a guy this Woodhead is 
comes quick. He figures a gal’s dancing ability is worth 
20 points. Sex he gives 10.” 

And then, “So he would rather dance—” —What do you 
think he means? A. I think he means what he says. He 
would rather dance. 

Q. In other words, this fellow Woodhead is Charley 
McCarthy, in fact? A. I think he might be considered a 
block-head. 

Q. He’s a dead number? A. I suppose so. 

Q. Certainly, insofar as sex is concerned? A. Insofar as 
that article is concerned. * 

i 

Q. Now, let’s see—the next item is page 45. There is a 
verse “Benedicts, Awake” by Franklyn Reynolds. 

“Men sleeping beside your wives, awake! 

Awake, to gaze longingly, lastingly, 

Upon soft skinned thigh and softer breast revealed by 
careless gown. 

For has not fate decreed deprivation? 

Has not Hitler written and Tojo demanded 

i 

Your lot shall be the stinking bodies of men, the living 
and the dead?” 
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And so forth to the last paragraph reading: 

“Men sleeping beside your wives, awake! 

Awake, and seek the sweet caress of lip and arm. 

Time awaits, not upon your pleasure, because destiny 
and doom are one.” 


377 


378 


The first part of this last paragraph and the first part of 
the first paragraph—what sort of picture do those words 
bring to your mind? A. That pictures something that you 
hear about every day, a man who is being drafted in the 
Army and is spending his last nights at home with his wife, 
and who is torn with the emotions of leaving a loved one 
and it brings to me the beauty portrayed in that picture of 
womanhood, and I think it is a glorious article and a noble 
thought for these times. 

There is certainly nothing obscene or filthy in that article. 
That is the unanimous opinion of everyone I have talked 
with. Anyone who considers that in any way obscene or 
i indecent or filthy must have a filthy mind. 

Q. In other words, you think it is entirely proper and 
not indelicate at all, to picture by language such as this, 
“men sleeping beside your wives”— A. Certainly not. 

Q. “Awake, to gaze longingly, lastingly upon soft skinned 
thigh and softer breast revealed by careless gown”. A. Cer¬ 
tainly not. 


Mr. Bromley: I don't know whether you mean 
the answer “Certainly not”. 

The Witness: Will you read the question, please? 


(Question and answer read.) 

The Witness: I certainly do think it is proper. 
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Q. You think there is nothing indelicate or indecent in 
that? A. I certainly do not. 

Q. Now, coming to the article by Gilbert Seldes, page 83 
—is this one of the articles you read twenty times? A. 
I didn’t say I read it twenty times. I saw the show and 

V V 

was familiar with it and it is such good reporting that I 
only had to read it two or three times. 

Q. I believe you testified there is nothing indecent in 
this article. A. That is right. 

Q. Up at the beginning of the article: 

“The scene is the old familiar burlesque routine of the 
court room; Clark is presiding, as an owl should; and, mere¬ 
ly as an incident, Gypsy Rose Lee is the defendant against 
whose navel Clark finally blows a paper tickler.” 

Now, “against whose navel”—do you think that is per¬ 
fectly decent language in a man’s magazine designed to 
please these average or normal men you refer to? A. Yes, 
I do. 

Q. And we go to the third paragraph. Unfortunately, 
he makes practically the whole sentence a paragraph, so 
we have to start way back: 

“Of course, wherever Bobby Clark goes, the mad quality 
of comedy follows; he is in himself a comic masterpiece; 
he is seductive and outrageous at the same time. Years 
ago he did a seduction step around Mary Boland, singing 
“How About a Boy Who Could Play the Piccolo (For a Girl 
Like You)” with such graceful and insinuating and sugges¬ 
tive steps as no black slave in Scheherazade could surpass; 
for the past few years he has leaped into the air, clicked his 
heels sideways (how?) and sung of himself as “Robert the 
Roue from Reading, P-a,” weaving and winding his frame 
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384 


around tall show girls, peering through his non-existent 
glasses into the bosoms he isn’t tall enough to see unless he 
jumps.” 

Yon think there is nothing indelicate and indecent in 
that language? A. I don’t think it is indelicate and it be¬ 
comes less so if you have seen the play. 

Q. I assume that some of the 700,000 readers, or a good 
many of them, haven’t seen it. A. I still say it is not 
indelicate or indecent, definitely not. 

Q. Or lewd or obscene or lascivious? A. No, sir. 

Q. And the next paragraph; 

“This time Bobby Clark is in a sexy show which has even 
a few dirty spots, I suppose. And novelty is the last thing 
you look for there. Burlesque patrons are single-minded, if 
that’s the right word.”—Do you know what he has refer¬ 
ence to there? A. Yes. 

Q. Single-minded, how? A. They are thinking of one 
thing, probably. 

Q. What’s that? A. Sex. 

Q. “And the grinds and teases follow a pattern which 
can’t be altered much; because like children listening to 
an oft told tale, the fans of burlesque do not want novelty; 
they think that something has gone wrong if the tale is 
different. So you have girls stripping to a riotous dance 
or you have girls stripping not to a dance. And since this 
is uptown stuff, you have the odd spectacle of Gypsy Rose 
Lee stripping awkwardly and self-consciously, which may 
be a novelty, but isn’t very good fun. Certain little gestures 
as she fluffs the ruffles on her jacket are enticing; but the 
major part of her strip she does from under the cover of 
a bouffant dress, working strings and letting petticoats 
drop—and down to the planted scream in the audience and 
the laugh Lee manages every night after the scream—it is 
just this side of the simple, honest denudation she was 
capable of five years ago.” 
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Do you think there is anything indecent in the language 
I have read? A. I don’t see anything indecent and I 33 5 

think he is panning it. This article has a good moral in¬ 
fluence. 

Q. And you would say to one who had seen the show, 
such as you have, you would get that understanding? A. 

I think you would without seeing the show, but it becomes 
even more clear when you have seen the show. 

Q. I understand Georgia Sothern participates in this 
show. She is not mentioned in this article, is she? A. I 
think not. 

Q. Do you recall the dance Georgia Sothern does in the 
show? A. I don’t recall that I saw that—let me think— 388 

let me see—is that the Bunny dance? 

Q. I couldn’t tell you. I think she was or is in the 
show. A. I think she did the bunny dance. 

Q. It is a dance that has been referred to in some of these 
magazines as “The Bumps”. It is done largely with a move¬ 
ment back and forth of the middle or the hips or pelvic 
section. A. I don’t recall it. It didn’t impress me if I 
saw it. 

Q. Continuing quote “Between Bobby Clark who appears 
in a long funny scene wearing flannel drawers and Miss Lee 
whose specialty is being dressed in three well-placed, pre¬ 
sumably provocative flowers, you have the essence of 387 
burlesque. In this particular show there is also a young 
slender dancer named Leticia, who does a wonderful trick 
ballet dance—a trick because it is actually erotic, whereas 
so many of the hip grinds are not.” 

What do you have to say as to that? Would you say i 
that is a true and correct description of this part of the 
show? A. Probably it is. I don’t recall that particularly. 

Q. So, if that is the correct description, then this article 
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would be an advertisement of an erotic show. A. I thin k 
this article is not an advertisement. I think it is a condemna¬ 
tion of it. 

Q. Continuing: “There is also a character from the night 
clubs who makes her breasts jiggle, and this is considered 
funny, but I didn’t think so even at the night clubs where 
her frankness was greater, her skill no more engaging. A 
stripper who does an orgiastic dance verges on the erotic.” 

Do you say there is nothing indecent in that part of this 
article? A. If this was taken as a glorification of the situa¬ 
tion it might border on indecency, but since it is such a 
definite expose and condemnation and is showing burlesque 
up—if you read on from where you stopped it explains the 
matter in a way that I think is justified, and any border 
line indecency is more than justified by the moral in the 
article. This is a good characteristic article. 

Q. Would you say, Doctor, that the practice is often fol¬ 
lowed of advertising by condemnation. For instance, per¬ 
haps you have seen advertisements of various sanitary ma¬ 
terials for women, and they are warned not to use them at 
certain times. You are familiar with that type of material? 
A. You mean contraceptive material? 

Q. Yes. A. Yes, I know that. 

Q. Would you say that is a well-known trick of advertis¬ 
ing? A. Yes, and we had that in prohibition days when you 
were sent a gallon of wine and you were warned not to leave 
the stopper out because if you did it would become alcoholic. 
Is that what you mean? 

Q. Yes. A. Yes, I am familiar with that. 

Q. Over in the next column in this article he gets to 
Lamberti. 

“Lamberti plays what he calls the ‘ixilphone’ with many 
a flourish; and as he goes into his big number (Wishing) 
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a tall cutey saunters in behind him and begins to strip; 
she sheds a garment just as Lamberti finishes a chorus; ap¬ 
plause recalls her and starts him again.” 

That, so far as you are concerned, is perfectly decent and 
satisfactory language describing this play? A. Yes, it is. 

Q. Coming to the next paragraph on that page— 

Mr. Bromley: I wish you would finish the sentence 
and not stop in the middle of the sentence. 

Mr. Hassell: This sentence goes on for eight or 
ten more lines. He separated his thoughts by semi¬ 
colons. 

“Applause recalls her and starts him again; his bland 
and leering ignorance of why the piece is so popular (he 
played 103 choruses of it once at a Legion Convention, he 
says), is masterly; he smacks his lips and flutters his tongue 
and waves his toupe and rolls his eyes—purely as a virtuosa 
of the xylophone.” 

I will finish the paragraph: 

“And even the old, sad, faithful lechers of the audience 
prefer him, I think, to the naked strip, so to speak, of some 
of the other acts.” 

And continuing: 

“The business of getting comedy out of the sexual ap¬ 
petites isn’t an easy one. Infinite variety, sex may have; 
but its singleness of purpose dulls the brilliance of its 
techniques.” 

Doctor, w r ould you say that those matters I have just 
read have any indecent sex implications? A. No, I think 
quite the opposite. 

Q. Now, going to the last two lines on page 83: 

“The coming together of the male and female principles 
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in the vegetable world (if they do come together there) 
would not be interesting, unless cow-slips flirted and violets 
were really bashful and false-ragwort were a seducer. It’s 
the trace of mentality that gives us sex as a subject for 
fun; the trace (not more) of morality that adds spice. So 
an entertainment which by-passes all the refinements and 
whoops it up about cohabitation, with a sneer or a laugh 
or a cackle or even a shout, has a limited field. Burlesque 
and all other exhibitions seem to run into a groove; it’s the 
best groove and you mustn’t call it a rut. The girls in two- 
bit burlesque are seldom beautiful, but by being where they 
are they touch off lubricity.” 

What is the meaning of that word? A. I don’t know. 

Q. That word has a definite meaning in sex, doesn’t it? 
A. I don’t know the word. 

Q. I think the dictionary will supply the definition. Cer¬ 
tainly, the medical dictionary will. A. It is not a medical 
? 

term, I can tell you that. 

Q. “They combine some exceptional qualities because 
they are outspoken and pretend innocence and corruption 
at the same time. They make familiar gestures whose mean¬ 
ing cannot be in doubt; but these gestures become a special 
formalized movement which one would be surprised to en¬ 
counter on the street or in private. The whole event is 
a mass seduction with delayed satisfaction, if any.” 

What does that mean? What does he mean by that? “Mass 
seduction with delayed satisfaction, if any”—what does 
that mean? A. I suppose seduction is used in the way that 
they want to entertain a mass of people, but as you come 
away from a lecture with something and you don’t obtain 
any satisfaction from it as you leave. 

Q. You would say that language has nothing to do with 
sex—“mass seduction and delayed satisfaction”? A. Not 
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necessarily. I think here it probably does refer to—it is 
carefully worded. We speak of a spell-binder as seducing 
a mass of people, but we get very little satisfaction out of 
his speech. But I think this really probably refers to the 
sexual satisfaction that a group of people get in cheap 
burlesque. I think that is the purpose of the whole article. 

Q. Continuing: “It can’t be the divine event towards 
which all esthetic creation moves; but it is a relief after 
some mincingly disagreeable expressions of sexual impotence 
or variation.” A. That pretty much clears up your form 
of question, I should think. 

Q. There is not very much doubt about what he is talk¬ 
ing about? A. No. 

Q. He refers to sex satisfaction and seduction sexually. 
And you say there is nothing indecent or indelicate in this 
language? A. It certainly isn’t indecent although I suppose 
some might consider it indelicate. 

Mr. Bromley: Do you contend, Mr. Hassell, that 
any mention of sex in a magazine is obscene or in¬ 
decent? 

Mr. Hassell: No, I am not making any contention. 
I am simply contending what is here. 
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By Mr. Bassell: 


399 


Q. Now, coming to the Varga girls, or as they are de¬ 
scribed, the Varga wenches, in the January issue— A. 
Page, please? 

Q. Starting at 97. You have answered counsel’s questions 
that not one of these, either by picture or verse, is lewd, 
lascivious, indecent, filthy— A. Or obscene. 

Q. Or obscene? A. That is right. 
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Q. And I believe in answer to the direct question, Doctor, 
you pointed out the fact, or you stated as your reason for 
your conclusion, or as accompanying your conclusion, as a 
part of it, that the erogenous zones, breast and pubic 
regions, are not shown or emphasized in these drawings. Is 
that correct? A. That is correct. 

Q. So, would you say that a picture, a photograph of a 
perfectly nude man and woman, or men and women in a 
group, unretouched, would that be obscene, lewd, lasciv¬ 
ious, or indecent, showing frontal pictures? A. Men and 
women together? 

Q. Yes. A. I think that might very well be indecent, 
and I think that might be the element here that might con¬ 
stitute indecency, if you had introduced a man into these 
pictures, dressed or undressed, as these girls are. 

Q. In that connection, I show you a picture on page 22 of 
this book showing a nude female with the breasts and the 
pubic regions. Would you say that is obscene, indecent, 
lewd or lascivious? A. I think I would say that that is 
indecent and somewhat obscene. 

Q. Now, I show you a picture—here is a picture of a 
group of men and women in the nude, opposite page 60— 
A. Definitely. 

Q. —showing two women and two men. A. That is def¬ 
initely obscene. That is precisely what I mean by obscenity. 

Q. I am glad to have that statement, Doctor. These pic¬ 
tures, for the record, appear opposite pages 22 and 60 in 
“Nudism in Modern Life”, by Morris Parmelee. 


Mr. Bromley: Which book was held to be not ob¬ 
scene by the courts, Mr. Hassell. 

Chairman Myers: Are you introducing that in 
evidence? 
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Mr. Hassell: No, I simply referred to it. j ^ 

Mr. Bromley: If the Board pleases, may we have : 

Mr. Hassell identify for the record what the book 
is,” that it is the book— 

Mr. Hassell: It is “Nudism in Modern Life”, by 
Morris Parmelee, Sunshine Book Company, Mays 
Landing, New Jersey, 1941. 

Chairman Myers: I think that is in. I believe the 
reporter got it. I heard Mr. Hassell say the book is 
Nudism in Modern Life, by Morris Parmelee. 

Mr. Hassell: Yes. 

Mr. Bromley: I want him to say what is true, ; 
that this is the book involved in the Parmelee case j 
which was held to be not obscene or indecent by the 
Court of Appeals of this District. 

Mr. Hassell: That is correct. 

By Mr. Hassell: 

Q. Doctor, referring further to the Varga girl on page 
9S of the January issue— A. That is the second one, Feb¬ 
ruary? 

Q. Yes, the January issue, page 98—February—before we j 
get on that picture, would you concede or admit or state j 
that clothing is often used by the female sex to enhance 405 
their charms? A. Yes. 

Q. That a little bit of concealment adds to the allure 
sexually? A. Yes. 

Q. Now, as to this February Varga girl, you will notice .: 
that she is half reclining, which, by the way, is a more or ; 
less favorite pose, is it not, of these Varga girls? A good 
many of them are recumbent? A. Or semi-recumbent. 

Q. This girl has her back to us and thrown carelessly 
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across her thigh and part of her buttocks is what purports 
to be a magazine called “Dreamland”. 

Would you say there is nothing seductive, salacious, or 
appealing sexually or designed to incite sexual desires in 
that pose and picture? A. I think there is nothing seduc¬ 
tive or obscene. It is attractive, I don’t think it stimulates 
the average individual, particularly in a sexual way. I 
think the verse explains that here is a beautiful girl, in a 
pensive mood, thinking about her sweetheart over there. 
I think it is a good, clean picture as glorifying a good 
physique and good American womanhood. 

Q. Where does it say in the verse that she is in a pensive 
mood? A. It says here “February makes me dream of 
castles in the air, the castles that we’ll live in when it’s 
over over there”. 

Q. But you can’t see her face. You don’t know whether 
she is laughing or grinning or what. A. No, but what you 
can see and that verse would indicate she is in a pensive 
mood. 

Q. Can you say there is nothing indecent— A. Em¬ 
phatically not. 

Q. —or overly seductive in the March pose? A. No. 

Q. Now, coming to April, I believe you stated that these 
from an artistic or draftsman’s standpoint, have various 
parts over-emphasized. A. I didn’t say that, very definitely 
not. 


Q. I beg your pardon. You would say that they are out of 
proportion. Is that what you said? A. No, I didn’t say 
that. 

Q. You didn’t say they had longer than natural lines? 
A. I didn’t say that. 


Chairman Myers: Mr. Bromley stated that in his 
opening statement. 
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By Mr. Hassell : 

Q. Would you admit that the lines of this figure, or the 
breasts are over-emphasized? A. I would not. 

Q. They don’t appear to be to you? A. No, they don’t. 


409 


Mr. Bromley: I think her feet are pretty big, Mr. 
Hassell. 

The Witness: I think her feet are too large there, 
and too small in the next one. The comments I 
have heard about the Varga girl are that their feet 
are out of proportion. 

Q. That is the only reaction you got from the women? 
A. Yes. 

Q. What reaction did you get from the men? A. That 
they are attractive. 

Q. Beautiful, attractive, seductive? A. Not seductive. 

Q. Exciting? A. I never heard that. Attractive, beauti¬ 
ful, nice figure, good physique. 


410 


Chairman Myers: Here is a suggestion, gentle¬ 
men. Would this be a good time to interrupt you, 

Mr. Hassell? 

Mr. Hassell: Certainly. 411 

Chairman Myers: Would this meet with your 
convenience? Would you be just as well satisfied to 
come back at one o’clock? 

Mr. Bromley: Yes. 

Mr. Hassell: I would like until one-thirty today. 

i 

Chairman Myers: We will come back at one- 
thirty. 

(Whereupon, at 12 o’clock noon, the hearing was 
adjourned until 1:30 o’clock p. m.) 
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Afternoon Session. 

(The hearing was resumed, pursuant to the ad¬ 
journment, at 1:30 o’clock p. m.) 

Chairman Myers: Are you ready to proceed, Mr. 
Hassell? 

Mr. Hassell: Yes. 

Chairman Myers: All right, whenever you are 
ready. 


418 Kenneth J. Tillotson, resumed the stand and testified 
further as follows: 

Cross Examination by Mr. Hassell (Continued): 

Q. Doctor, referring to the May Varga girl picture, at 
page 103 of the January issue, would you say the costume 
she has on is a bathing costume? A. I should think so, yes. 

Q. Without anything to hold it up over her breasts? A. 
I don’t know what the attachments are around the neck. 
You can’t see the neck. 

Q. Would you say that the pose and the smile of this 
414 * s P rovoca tive? A. No. I would say she has the Mona 

Lisa smile on. 

Q. Which is alluring? A. The Mona Lisa smile is allur¬ 
ing, people have said it is. I wouldn’t say it is, no. And, 
in fact, it is a very little smile, it is only a suggestion of a 
smile. 

Q. You interpret that as a suggestion of a smile? A. 
Yes. 

Q. I call your attention to the fact that this is a semi- 
reclining pose. You say there is nothing indecent or sug¬ 
gestive in this picture? A. No. 
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Q. Now, the June picture. This picture shows a woman 
half crouched. Manifestly she has no cover on her breasts 
which are partly concealed by her left arm. Would you say 
there is nothing indecent in that pose or that picture? A. 
Nothing whatsoever. 

Q. But if that picture left off the flowers or whatever lies 
along her arm so as to show her nipple, you would have a 
different view. A. I think if it exposed them it would be 
different, yes. 

Q. Now, in the July picture on page 103j the verse in 
the last two lines: 

“Whoever dreamed this suit up 
Took a lot of liberty”. 

Do you agree with that conclusion? A. Well, if that 
refers to the costume of the girl, I don’t. I mean, I don’t 
know what that means. 

Q. Well, the verse “July” is on the page of the Varga 
girl. A. July is a patriotic month. 

Q. Yes. 

A. “July’s a patriotic month 
And you will all agree 
Whoever dreamed this suit up 
Took a lot of liberty”. 

Q. Yes. A. That is perfectly all right. That is, July Fourth 
is a patriotic month and is a patriotic date. I don’t think 
it has any reference to the girl. 

Q. This suit consists, as you can see, of a very scant set 
of panties, which are put on in such a fashion as to emphasize 
the buttocks and the person took a lot of liberty in clothing 
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this figure so scantily. Isn’t that what that means? A. It 
could mean that, I suppose. 

Q. Isn’t it a fact that the painting of these pictures in 
such a manner is to show there is no clothing around the 
upper part of the body, including the breasts, although the 
showing of the breasts in this picture is not clear and it is 
done to emphasize those parts of the body and make the mind 
follow through? A. You mean emphasize by concealment? 
Q. Yes. A. I wouldn’t accept that at all. 

Q. You don’t think there is anything in this pose or pic¬ 
ture which is in any way indecent? A. I do not. 

Q. Coming to the August picture on page 104 with the 
verse: 

“I find a cool, secluded beach 
A perfect August shelter, 

But all the men who pass my way 
Just look at me and swelter.” 

Do you think this figure would be more indecent, if the 
i very scanty costume, was left off? A. Oh, if the costume 
i was left off I think it would be another matter. Yes, indeed. 
Q. But isn’t it a fact, Doctor, that this costume emphasizes 
the lines, the hollows, and the protuberances of the figures? 
A. Yes, I think women’s clothes in general do that. 

Q. Well, you think that this picture is not calculated to 
incite the man to look at it? A. I don’t. 

Q. At all? A. I don’t. 

Q. By the verse “Just look at me and swelter”—isn’t it 
a fact, Doctor, that sexual excitement causes a rise in blood 
pressure? A. I think all excitement does, I think sexual 
excitement no more than any excitement. 

Q. It is generally accepted— A. That all stimulating 
emotions increase the blood pressure. 


418 
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Q. Isn’t that what the verse refers to? A. It might or 
it might be the hot August day. 

Q. Do you see anything hot about this picture? A. No. 

Q. Or the background? A. No. 

Q. It is a perfectly plain effect then, isn’t it? A. That is 
right. 

Q. There is no beach or anything? A. No. 

Q. Coming to the September picture on page 105, in tl^ 
verse: 

“September brings us cooler days 
But still I have to pose on 
Oh, Mr. Varga, hurry up 
And let me put some clothes on!” 

Would you say that verse, taken with the scantiness of 
the costume of this model, was calculated to emphasize the 
lack of clothing? A. No more so than the cool days of 
September which she is portraying. 

Q. Do you see anything in the shading of the central por¬ 
tion of this figure which might suggest that this garment 
she has on is transparent? A. I do not. 

Q. This figure and the August figure are both recumbent 
on their backs. That seems to be a favorite Varga pose. A. 
Also a favorite—yes. I wouldn’t say it is more than a 
favorite. Others are sitting or semi-reclining. I think these 
represent beach figures. I take it that they represent beach 
figures in bathing suits. 

Q. Beach figures in September? A. Oh, yes. 

Q. You say the September figure represents a beach figure. 
She has what looks like a full-length sleeve. A. That is 
right. 

Q. Do you see any beach costumes with full-length sleeves? 
A. Oh, yes. I wear them jnyself on the beach. 

Q. I thought that harked back to the gay ’90s. A. What? 
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Q. I thought that sort of costume harked back to the gay 
’90s. A. Maybe it does. 

Q. Full-length sleeves. A. You go in for a dip on a cool 
September day and put a pull-over on. 

Q. This figure hasn’t got a pull-over. A. I don’t know. 
If you know it is a pull-over or what it is. It looks like a 
jersey pull-over to me. 

Q. There would certainly be nothing under it— A. I 
don’t know. 

Q. There is no evidence of anything under it. A. I don’t 
know if there is anything under it or not. The burden of 
proof is on the person who says there is nothing under there. 

Q. Of course, your eyesight might be rather bad. You 
don’t see anything around the central portion of this figure? 
A. I don’t believe any of these men here do either. 

Q. You say there is nothing indecent or sexually alluring 
in that September figure or the verse? A. Nothing whatso¬ 
ever. 

Q. Or the figure and the verse taken together? A. No. 

Q. And the same as to the October figure? A. That is 
right. 

Q. On page 106, would you say that is a beach costume 
also? A. Yes, I think it is. 

Q. Appropriate in the month of October? A. It depends 
upon where the person is. In a warm climate I think it 
would be appropriate. 

Q. The verse says: 


“October is a lovely month 
Of yellows and of reds, 

The leaves start turning golden 
And I start turning heads.” 


t 


A. Yes. 
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Q. Then, it would appear that is considerably north of 
Florida, wouldn’t it? A. I wouldn’t know. I thought this 
girl was on a spring board. It looked like a diving board. 
You will see some marks under her hands and feet. I think 
it is just as fair to assume that as to assume that there is 
nothing under the garment of the September figure. 

Q. Do you see the nipple on the right breast of the Octo¬ 
ber figure? A. I do not. 

Q. You don’t see it protruding? A. I see a pointed pro¬ 
tuberance. It may be the shape of the breast or it may be 
the nipple. The nipple is very definitely not defined. 

Q. The November figure—is that a bathing costume also? 
A. No, I would think that is some kind of a costume that 
women wear in circuses and there seems to be an animal 
there, a lion, and I would think she is perhaps a lion tamer 
or perhaps a girl in a circus or some show. 

Q. Doctor, did you ever see a girl in a circus or show, a 
lion tamer, or in any other capacity, in as scanty a costume 
as that? A. Well, I have seen—in as scanty as this? 

Q. Yes. A. Perhaps not, no. 

Q. Would you say that is not indecent or sexually allur¬ 
ing? A. No, it is not. 

Q. Now, the December figure on page 108, “A Merry 
Christmas to you all”, this figure manifestly has no clothing 
at all above the middle. Would you say that is a bathing 
costume or a boudoir costume, or what? A. I should think 
it is a boudoir scene. 

Q. And you say that figure would not be considered in¬ 
decent or sexually alluring? A. Not in my opinion. 

Q. Now, on page 123, the last column, near the top, “Dear 
Doctor Diddle: I am a beautiful brunet but I have a serious 
problem * * * every time I take a bath I blush. What shall 
I do? Twenty. 
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“Dear Twenty: Before you undress put on a blind¬ 
fold.” 
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You say that suggests no indecency, Doctor? A. No. 

Q. Neither the Dear Doctor Diddle nor the balance of the 
language? A. It does not, in my opinion. 

Q. Now, page 137, here we have what appears to be two 
air raid wardens not attending to business, and the legend 
under the cartoon “And to think I gave up drawing.” I 
believe you stated that possibly these wardens were gazing 
through a skylight window into an art studio, and that 
possibly the model they might be looking at would be clothed 
or unclothed. Did you say something like that? A. I think 
that is exactly what I said. 

Q. Will you please notice the eyes of the figure who is 
looking through the transom, which might be described as 
bug-eyed, is that right? A. Bug-eyed don’t mean anything 
to me. You will have to use a different term than that. If 
you mean a look of surprise, yes. 

Q. Surprise? A. Surprise, yes. 

Q. He got his fingers in his mouth. Would you say that 
it is a pleasant surprise or unpleasant surprise? A. I would 
say it is pleasant surprise, the same as a lot of boys put 
their fingers in their mouths and whistle when a good looking 
girl goes by. 

Q. A pleasant surprise? A. Yes. 

Q. Isn’t what he sees there pleasant entertainment? A. 
He probably sees an attractive female there. 

Q. And the pose and the matter underneath the cartoon 
does not, as you stated, convey any indecent sexual connota¬ 
tions? A. It certainly does not. 

Q. You have heard of the activities of the so-called Peeping 
Toms, Doctor, haven’t you? A. I have examined a good 
many Peeping Toms. 
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Q. You would not associate these fellows with Peeping 
Toms? A. I can honestly say I would not and have not until 
this moment when you called it to my attention. 

Q. Certainly— A. I wouldn’t call two air raid wardens 
Peeping Toms. 

Q. Depending, of course, upon what they were doing,! 
wouldn’t you say? A. Well, a Peeping Tom doesn’t look 
through a skylight window in company with somebody else. 
A Peeping Tom always operates alone, stealthily, and he gets 
his thrill out of being alone, not by being observed by any¬ 
one else, and here are two apparently respectable and pa¬ 
triotic citizens on a roof, bored with many long hours, as 
many people have told me, looking at a skylight. Maybe he i 
is looking at a delicious meal. He has his finger in his 
mouth, and maybe that denotes that he is hungry. 

Q. Now, this appears to be a popular theme with Esquire, 

i 

the subject of this picture. You will note there is another 
picture in another one of the issues, which we will come to 
later, with a legend underneath that about the B-17. A man 
looking down towards the ground. A. Yes. 

Q. And describing what he sees as a B-17. A. Yes. 

Q. You wouldn’t call those Peeping Toms, either, would 
you? A. I certainly would not. 

Mr. Bromley: It doesn’t seem to me that you j 
would refer to it as being popular with Esquire when 
they refer to it twice in a year, Mr. Hassell. 

Mr. Hassell: Well, I would say popular to that | 
extent. I will modify it to please counsel. 

i 

By Mr. Hassell: 

Q. You say there is no indecent inference to be gathered ; 
from that picture, Doctor? A. No. 
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Q. Now, Doctor, coming to the February issue, page 34, 
shows another reclining Varga girl. A. Reclining? 

Q. Doesn’t she appear to be reclining to you? A. No. I 
thought she was kneeling on her knee. 

Q. Would her hair be flowing in the direction it is if she 
were kneeling? A. I don’t know if it is flowing. It may be 
blowing back, I am not sure of that. I didn’t think she was 
reclining. I am not contradicting you, I am only giving you 
my impression. 

Q. You say there is nothing indecent in this photograph, 
Doctor? A. No, I see nothing indecent in it. 

Q. On page 65 a What am I bid for this hundred pounds 
of sugar?” You assert that might have something to do with 
the rationing of sugar? A. Well, I said that figuratively 
speaking in this way, that in this country we do not, wrhere in 
the Orient they do barter off w’omen, and he says, “What am 
I bid for this hundred pounds of sugar,” and apparently I 
thought that there might be some connection in the artist’s 
mind that sugar was scarce and here was a sweet person 
of a hundred pounds. I thought it was a play perhaps on 
our current situation. That w^as a far-fetched interpretation 
like most of these interpretations that we read about. 

Q. This figure is clad in what sort of costume would you 
call that? A. Well, I am not an authority on costumes, but 
I would say she is possibly a dancing girl, she has possibly 
a dancing costume on. I would think it is a tight-fitting 
costume and this sort of veil over that. I imagine she is a 
dancing girl, Oriental dancing girl. I thought— I think we 
would have to characterize that as a dancing costume. 

Q. But her face is not veiled, is it? A. No. 

Q. Yet the figures wear fezzes, the male figures? A. That 
is right. I think that the dancing girls in the Orient don’t 
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necessarily veil their faces, do they? Fm not sure about 
that. 

Q. Doctor, you contend that the practice of selling wo¬ 
men, so far as this country is concerned, and the readers 
of this magazine are concerned, is one that can be decently 
adverted to and portrayed in a picture of this sort? A. Well, 
if this was a practice, I would say perhaps not, but here, 
definitely, the selling is being done in the Oriental country. 
I am assuming that this is an Oriental girl. I am assuming 
that this is one of a series of the Sultan cartoons which run 
through Esquire. ■ 

Q. That is another feature of Esquire, isn’t it? A. The 
Sultan feature seems to be a feature throughout. I see 
nothing indecent about it. 

Q. You see nothing indecent or lewd or lascivious? A. 
No. v ; 

Q. Or sexually exciting? A. I do not. 

Q. Now, coming to the article on pages 76 and 77 “Home 
Sweet Ruby Street,” and then “Harlem was aglow with the 
joy of spring and only Mrs. Finn’s conscience could keep 
her from singing like a bird.” The cartoon at the center and 
bottom of page 77. I believe you stated you read that article? 
A. I have. 

i 

Q. Or story, or whatever it is. A. I have. 

Q. The cartoon and accompanying text portrays this, does 
it not, that Mrs. Finn coming to this Harlem household in 
which the young colored lady is in bed with a young colored 
man, there being present also two elderly colored people, 
or older colored people, and while Mrs. Finn sits there they 
proceed to get out of bed and dress in her presence, and it is 
stated to the left “Mrs. Finn entered with considerable ala¬ 
crity the living quarters of the Vermillion family. She 
noted with regret that Society had not yet arrived, due in 
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part to the early hour, in part perhaps to the fact that the 
Vermillion’s bowing daughter, Mrs. Edna Wilson, and her 
fiance, Radiant, were not yet up. They arose when Mrs. 
Finn entered, sulkily rubbing their glossy fists against their 
cheeks. Mrs. Finn, on noting them, longed for a fan, but 
blamed it giddily on the springtime.” And then the story 
goes along further and fits in with the cartoon in the center 
column near the center of the page where it is stated, “It 
was not the response Mrs. Finn had hoped for, and left her 
at rather loose ends. Thinking it better to begin afresh, she 
fastened her good eye severely on her notebook and presently 
flung at Mrs. Vermillion a new leaf, the writing on which 
became slightly furry as her wandering eye, cast presumably 
in the direction of the ceiling, caught Edna and Radiant 
gingerly dressing. Radiant, only half clad and suspecting 
the vagrant eye to be focused on him, winked slowly at Mrs. 
Finn.” Now, you contend there is nothing indecent in that? 
A. Not indecent. It is commonplace and perhaps, taken as 
you have read those paragraphs, isolated, in poor taste. It 
must be taken in its whole setting. The article must be 
taken as a whole, as representing a part of society with a 
sort of thing that undoubtedly occurs very frequently, and 
I don’t think that the article, as such, can be taken as in¬ 
decent or obscene. It is commonplace. 

Q. I believe on direct you went over most of the indicated 
portions of the article “The Unsinkable Sailor”. It starts 
on page 30 and extends over on page 95. 

I recall the reference to the establishment known as the 
Black Cat, and the lines: 

“I grabbed a piece of broken glass and I yelled ‘The first 
sonovabitch that moves I’ll cut his head off!’ They left the 
room—but I went to the hospital.” 
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I don’t believe that was covered. Beginning below the 
boxed in matter in the second column the words: 

“At any rate, then I get this touch of dysentery”— 

A. I am sorry, Mr. Hassell. I am trying to follow you. | 
Could you give me the citation? 

Q. On page 95, just below the boxed in matter— A. I; 
have it. 

Q. “At any rate, then I get this touch of dysentery and 

i 

the skipper sends me to a doctor and this tonsil mechanic, 
he wants I should bring him back a sample. So I buy me a 
nice fruit jar and go back to the ship to follow the doctor’s 
orders. Before I go ashore again, I come into possession of 
some keys, these keys happen to enable me to become the 
proud and happy owner of six quarts of whiskey. So that 
kept me busy for a while. I finally went ashore, with my 1 
little fruit jar under my arm, all wrapped in paper, as tidy ; 
and neat as a pin. But I didn’t go straight to the doctor. 

I stopped off at a bar or two—and then I visited an estab¬ 
lishment where unfortunately I had my pants and shoes i 
stolen. So in turn I stole a curtain and wrapped it around 
myself in a becoming fashion and hurried off to the best 
hotel in the town. I had grown a beard, and I fancy I made • 
quite a picture. I went into the bar of this hotel, which 
was all filled with captains and colonels and gentlemen in 
twin-screw jackets, and I sat my fruit jar on a table and 
sat down and ordered some gin and bitters. Everyone was 
looking at me, and I heard one fancy gazooney say to an- j 
other, ‘I say! Doesn’t he look like Lawrence of Arabia?’ 

“The upshot of it was that after fortifying himself with a 
few quick ones, Showboat ordered the waiter to get the 
manager for him. 

“ ‘What kind of a safe have you got here—a combination , 
or a key safe?’, demanded Showboat in his most autocratic 
manner. The manager said it was a combination. 
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“ ‘How many people working here know the combination? 7 , 
asked Showboat. ‘This is very important matter which I 
brought here from the States. Will you keep it in the safe 
for me and I will call for it in the morning/ and he handed 
over the wrapped fruit jar. 

“ ‘Then I asked for a suite of rooms, and a native boy to 
fan me to keep the insects away, and a bottle of whiskey. 
The next day I went to a tailor and got me a pair of pants 
and a pith helmet—and then I >vent back to the ship. We 
sailed that day * * * I wonder how long that manager will 
keep my package in the safe for me. 7 

And then continuing—skipping two paragraphs—and con¬ 
tinuing with the bottom of the third column: 

“There is a new secretary in the union hall who isn’t used 
to sailors or their language. It seems Showboat went up to 
her when she was alone in her office, bent over her shoulders, 
loop-legged drunk, and rasped, in his peculiarly hoarse and 
penetrating voice, ‘How’s chances to lower the boom on you, 
sister?’ The girl jumped up in terror and ran screaming 
from the room. ‘Oh, that man! That man!’ she cried, ‘Help! 
he wants to do something terrible to me.’ It took quite a few 
people to calm her down and convince her that this is only 
Showboat Quinn’s way of asking ‘How about lending me 
two bucks for a cup of whiskey, lady?’ ” 

Do you say, Doctor, that there is nothing indecent in that 
story or article? A. Nothing, absolutely. Absolutely 
nothing. 

Q. And that no other inferences than perfectly decent 
proper language can be drawn from just what I have read? 
A. I think probably other inferences could be drawn, but 
I haven’t the slightest idea of what you mean by those 
inferences, and it is a typical merchant marine story, some¬ 
what commonplace, but inoffensive. 
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Q. You say “a typical merchant marine story.” A. Yes, 
sir. That is their language, and they say “Lower the boom” 
when they want to touch somebody for a little loan. 

Q. What is that? A. They say “Lower the boom” when 
they want to touch somebody for a little loan. They use the 
vernacular, these expressions. 

Q. This is, you say, a perfectly commonplace merchant 
marine story? A. Yes. 

Q. Do you mean published in other magazines? A. I 
can’t cite any at the moment, but this is the way merchant 
marines talk. 

Q. Did you ever see merchant marine stories in the Satur¬ 
day Evening Post and Collier’s that had any such language 
in them? A. I don’t know that J have. 

Q. You know, as a matter of fact, that they have in the 
past carried many such stories? Do you know the Gilpatric 
stories? A. I think in Collier’s I could cite some. No, I 
can’t—but this is consistent with merchant marine language 
at any time. But the jar episode is commonplace. 

Q. If you will refresh your recollection by referring to 
merchant marine stories in Collier’s and the Saturday Eve¬ 
ning Post you won’t find anything comparable to this, the 
theme of the story and the language used. 

The word that appears in the first column, the “first sonov- 
abitch”— A. It is poor taste. 

Q. Do you say it is not indecent or lewd or lascivious? 
A. It is poor taste. 

Q. Would you say the word is not filthy? A. It is not filthy. 

Q. In your answers to my questions and those of counsel 
on direct, have you had in mind the statements of the vari¬ 
ous courts with respect to certain types of language or publi¬ 
cations going through the mails? A. Yes, that is right, the 
postal regulations, I think. 
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Q. The Swearingen case referred to in the Supreme Court 
of the United States which led to the amendment of the 
section under consideration, 334 of 18 U. S. Code, and the 
Limehouse case? A. Yes, sir. 

Q. Now, coming to the March issue, Doctor, we have first 
on page 9 the advertisement of Thome Smith’s three wittiest, 
most ribald novels. That is the heading of the advertisement. 
And I continue to read part of it: 

“Now, in this big brand new volume! America’s one and 
only Rabelaisian humorist! 

“Only in the pages of Anatole France, Voltaire, and 
Rabelais himself can you match the lusty, zestful fun of 
Thorne Smith’s novels. He is the modern master of daringly 
sophisticated satire. His characters are completely uninhi¬ 
bited in their passionate pranks; and no writer of genius 
has ever ventured to create such thrillingly improper situa¬ 
tions! Such skillfully humorous skating on thin ice is un¬ 
equalled in recent literature. Yet behind Thome Smith’s 
brilliant comedy is the deep, keen wisdom of the classic 
master that he really is! He broaches hypocrisy and sham 
modesty. It is this that marks the difference between the 
Trank’ classic and the merely shocking book. Thome Smith 
is as shocking as Rabelais—and as wise! As fantastic as 
Cervantes—and as full of truth. 

“Glance at the titles of the three sparkling Thome Smith 
novels included in this entirely new volume—The Thome 
Smith 3-Bagger—(the successor to The Thome Smith Trip¬ 
lets, and the Thome Smith 3-Decker) and you’ll decide 
you must have it for your very own. It is big $2.50 value 
(and spicefully illustrated by Roese!), but we have de¬ 
cided to let new Guild subscribers have it without cost! 
Your’s free if you join the Guild now.” 

Would you say that that language holds out to the reader 
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choice tid-bits of indecency and obscenity? A. No, I wonld 
not. 

Q. You have not read those books, have you? A. No, I 
have not. 

Q. So, you don’t know whether they are, in fact, obscene 
books? A. I do not. 

* 

Q. And you would not know whether this advertisement 
is a violation of the postal obscenity statutes as telling 

i 

where obscene matter mav be obtained? A. I wouldn’t sav . 

* 

in the content of this advertisement—no, no, the answer ' 
to your question is no, sir. 

Q. Now, coming to page 10, Doctor— 
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Mr. Bromley: Could I ask, if the Board please, 
if there is any contention that any of these books 
have been banned? 

Mr. Hassell: I am not making any contention now. 
I don’t know whether they have or not. 

Mr. Bromley: Well, they have not been. 

Mr. Hassell: I would not be able to state, although 
I might say I read the Glorious Tool and that is a 
rather questionable book. 


By Mr. Hassell: 

i 

Q. On page 10, the second column near the bottom, “On 
putting Esky in a cap and gown’’, I read you this. Doctor, 
in connection with your answers to a question on direct 
with respect to the covers of these eleven magazines: 

“Succeeding issues of your enticing magazine present ex- ; 
ceeding dilemmas for yours truly. I am an English teacher ! 
in a small-town high school. (You probably envision a bald- 
headed gentleman gazing at Varga-vistas of forbidden fruit, 


! 
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but, as a matter of fact, I am quite young and that’s not my 
dilemma). 

“My dilemma is this: I am tempted time after time to 
bring a copy of Esquire to my Senior Literature Class, and 
give my pupils the benefit of the excellent criticism of Mr. 
Phelps and the high grade fiction of Manuel Komroff, Jesse 
Stuart and others. The only way in which this could be 
done, without disturbing small-town codes of conduct, would 
be to somehow camouflage that bulge-eyed masher on the 
front of each issue and make it appear like the front of, let 
us say, Harpers or the Atlantic. 

“Could you get Salvidor Dali to work on this for me? 

“Sincerely, Somewhere, Indiana.” 

Now, Doctor, from that—shall we say criticism—of the 
front covers of Esquire, would you wish to modify your 
statement on direct that there is nothing indecent, obscene, 
lewd or lascivious in any of these covers of any of these 
eleven magazines? A. No, I don’t think that letter implies 
there is anything lewd, lascivious, indecent or obscene. I 
think that letter indicates it would be rather unusual for 
a teacher in a small community to take anything as perhaps 
—say a magazine like Esquire—into a senior class, but ap¬ 
parently he is very much impressed with its contents. I 
think it is rather a serious letter and I see no reference to 

obscenitv. 

* 

Q. The senior class in high school would be individuals 
usually IS years of age, would they not? A. The upper 
part of the class, IS perhaps, or perhaps 19, but I think 
more of them would be around 17 or perhaps even 16. 

Q. Usually when the ordinary individual enters school 
at six, they come out of high school about IS? A. I am judg¬ 
ing by the superior group 1 see at Harvard. At Harvard it 
is usually 17 or IS. 
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Q. We are not talking about exceptions. A. The average 
would be around 18, I think. 

Q. Would that age be ordinarily in the post-adolescent 
group? A. Yes. 

Q. Now, with respect to this cover on this March issue, 
do you take that cover to be a cartoon showing three black 
African ladies looking over shrubbery, a hedge or whatever, 
at Esky, who is nude and in a tub taking a bath? Would 
you say that would be a description of that one? 

Mr. Bromley: I object to this question, if the 
Board please, on the ground that never until now 
has any criticism been levied at this item in spite 
of repeated opportunities, and importunities from 
me to specify what he is complaining of. 

Mr. Hassell: This is asked with direct reference 
to a question asked on direct examination. 

Mr. Bromley: I only inquired as to one cover and 
that was the cover cited or specified by my friend here 
that it was indecent because the breasts of two models 
wrere over-emphasized. 

Mr. Hassell: I think the record will show, Mr. 
Chairman, that the witness answered with respect 
to the figures in the covers of the various issues. 

Mr. Bromley: No. 

Chairman Myers: Let him answer the question. 

The Witness: It is my opinion that this is not 
indecent. 

By Mr. Hassell : 

Q. That there is nothing indecent in this picture? A. No. 

Q. No indecent reference to be drawn from it, Doctor? 
A. No. 
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Q. Now, going back to the January issue, would you say 
the female figure shown thereon has over-emphasized thighs? 

Mr. Bromley: Same objection. 

The Witness: The same answer, no. 

Chairman Myers: Overruled. 

Mr. Bromley: May I have an exception to both 
rulings? 

Chairman Myers: You certainly may. 

By Mr. Hassell: 

467 Q. Near the center of this figure, do you notice any dark 
shading? . 


Mr. Bromley: Same objection. 

The Witness: Same answer, no. 

Mr. Bromley: Don’t go so fast. 

Chairman Myers: The same ruling. 

Mr. Bromley: Exception. Now go ahead. 

By Mr. Hassell: 

Q. Now, on the February issue, Doctor. A. Yes. 

Q. You say the breasts of the female figures shown thereon 
are not over-emphasized? 

Mr. Bromley: May I have a general objection to 
this line of questioning? 

Chairman Myers: Yes, you may. 

Mr. Bromley: In so far as it applies to every 
cover, except April, which was the only one com¬ 
plained of in the pleadings. 

Chairman Myers: Yes. Answer the question. 
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The Witness: In my opinion they are not over¬ 
emphasized. The breasts are not over-emphasized in 
the February cover. 

By Mr. Hassell : 


Q. Would you say the same as to the April cover? A. 
Just a minute. Let me take a look at the April cover. Yes. 

Q. They are not over-emphasized? A. Not necessarily. 

Q. Would you say the same as to the November cover? 
A. Yes, very definitely not. 

Q. They are not? A. No. 

Q. Over-emphasized? A. No, sir. 

Q. And you find nothing indecent, lewd, or lascivious in 
any of these covers? A. I do not. 

Q. The covers of this magazine? A. Definitely no. 

Q. Now, coming to the picture of the Varga girl on page 
36. A. Which issue, please? 

Q. Of the March, 1943, issue. I believe you testified, Doc¬ 
tor, that there is nothing obscene, lewd, lascivious, or inde¬ 
cent in this picture? A. I do. i 

Q. Would you say that the breasts of the figure shown in 1 
this picture, that is the left breast, is very much over¬ 
emphasized and the thighs are over-emphasized? A. No, not . 
in my opinion. \ 

Q. Do you note on that left breast the nipple point through 
the very flimsy costume? A. I notice that it is pointed and i 
shapely. It is not unusually large from my experience in 
examining hundreds of women's breasts, and if there is a 
tight-fitting garment or form-fitting brassiere, it would show 
through just exactly like that, or in an evening gown or 
any dress. 

Q. You haven't actually subjected this picture to measure¬ 
ments, have you, Doctor? A. To what? 
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Q. To proportionate measurements. A. No. 

' Q. You have simply gone by your eye? A. That is right, 
the same as you are. 

Q. Page 49, the cartoon, “I wonder how the Sultan knew 
this was my birthday.” 

Would you take from that cartoon—you will note that 
attached to the young lady’s ankle is a tag “Happy Birth¬ 
day”. Would you take from that cartoon that the Sultan 
has sent to this soldier, who has his arms open, this very 
scantily clad girl as a birthday present? A. I don’t say that. I 
got the idea that one Sultan had sent to another Sultan, 
who lives in the castle in the background, this girl, and this 
dumb officer, it happening to be his birthday, thought it had 
been sent to him. I thought it was rather amusing. 

Q. How did you get all of that out of this cartoon? A. 
The same way that you got your interpretation that she is 
scantily clad, or that she is being sent to one of these of¬ 
ficers. 

Q. Now wait a minute, Doctor. As to the scanty costume, 
you can see her legs through this garment she has on, and 
you can see the lower portion of her body, and you can see 
the lower part of her legs, can’t you? A. And her thighs. 

Q. And you can see the buttocks and on down, can’t you? 

474 1 A. No, you can’t in the copy I have here. Maybe you got a 

better one than I have. 

Q. Now she has a very flimsy brassiere on the breasts 
with the nipple sticking through. A. No, the nipple doesn’t 
stick through this one. It is a very thick material. Perhaps 
my eyesight is bad. 

Q. Perhaps you need better glasses. A. Perhaps I do. I 
honestly can say that in this copy that is what I see and I 
wish you would take a look at it. 
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Q. You say you don’t get the idea from this costume that 
the Sultan has sent this soldier who has this wolfish, shall 
we call it, smile, bleary eyes, or Eddie Cantor eyes, pop- 
eyes or bug-eyes, addressing the other soldier, telling him 
that the Sultan has sent to him this wonderful, entrancing 
birthday present? A. No, I don’t get that impression at 
all. 

Q. What would a soldier do with such a birthday pres¬ 
ent? A. Well, as a matter of fact, I don’t think it is the 
soldier’s birthday present. I think he has intercepted a j 
person who is going somewhere else and he is dumb enough 
to think it and the other fellow’ looks surprised. You can 47 $ 
use any interpretation on this. 

Q. How’ do you arrive at the conclusion that this man who 

i 

is apparently the recipient of the gift is an officer? A. Which ; 
one is the recipient? I 

Q. I judge the man who has the happy smile. A. I thought 
it w*as the other fellow. I judged it was the fellow that : 

looked surprised. 1 

Q. But one is supposed to be saying something to the « 
other and the caption underneath this says, “I wonder how 
the Sultan knew' this was my birthday,” and the man who 
has the wolfish grin on his face— A. Which wrolfish grin? 

Q. (Continuing) —and the bug-eyes, and has his mouth ; 477 
open, so he is the only one who could be saying anything. j 
A. No, the other fellow has his mouth open. I wonder if ; 

we are looking at the same picture. j 

Q. You say this fellow’s mouth is open (indicating)? A. | 

Yes, I think so. 

Q. I can’t see it. At any rate, you say there is nothing 
in this cartoon that is indecent? A. Absolutely not. 

i 

Q. Lew’d or lascivious? A. Absolutely nothing. 
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Q. Well, your conclusion is based upon your interpreta¬ 
tion of what the picture means, isn’t it? A. That is right, 
what is shown in the picture, what is there presented, and 
the sub-note. 

Q. The what? A. The sub-note, the title. 

Mr. Cargill: May I ask the witness a question? 

Mr. Hassell: Yes. 

By Mr. Cargill : 

Q. In drawing your conclusions about these pictures, and 
your opinion, you have used your imagination as to what 
the picture represents in drawing that conclusion? A. That 
is right. 

Q. Is that right, Doctor? A. That is right. 

Q. So your imagination is used in the pictures? A. Yes, 
very definitely. That is, if I may explain that a little bit, these 
Sultan cartoons, all the way through, are apparently taken 
in the Oriental setting, the type of architecture. This is 
apparently Egyptian Oriental, and these soldiers are appar¬ 
ently French or Arabian soldiers, or something of that kind. 
This whole picture you see is an Oriental picture. 

Q. You believe that any person who might look at this 
cartoon is drawing his conclusions by his own imagina¬ 
tion or from his own imagination? A. Oh, yes. 

Q. As to what this cartoon means? A. That is right. 

By Mr. Hassell: 

Q. Now, Doctor, referring to page 68, the article by Gil¬ 
bert Seldes, “The Fall of the Flattering Word,” and the 
paragraph in the center column, the last full paragraph, 
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“Now it’s a rare odd thing.” Do you have that? A. Yes, I ^ 
have it. 

Q. This reference, “Now it’s a rare odd thing that clothes 
which do”—do being italicized—“enhance the sexual attrac¬ 
tiveness of women are sold to them for smartness—‘to make 
you more poised’, to give something called ‘allure’; rarely 
on the justifiable ground that these clothes will reveal and 
conceal so craftily that men will be driven mad with de¬ 
sire.” ! 

Do you think the scanty clothing of the Varga girls in 
these magazines is calculated to do that? A. No, I don’t. 

Q. Continuing with the reading: “That form of copy is 
restricted to perfumes. Given perfumes, the copywriter goes 

_ i 

berserk. (Or maybe only becomes realistic.) Here you 
have all the traffic will bear in the way of suggestion— 
beginning with the fancy French names which suggest im¬ 
proprieties and running through quite a lot of suggestive¬ 
ness, in a nice way, of course, but omitting feelthv pictures. 

Just whv odors should be advertised carnallv and fabrics 

*' V I 

not, I can’t be sure.” 

And over in the next column, the next paragraph, “When 
we approach the young of the species, the innocent at col¬ 
lege, we are a little franker. A ‘show-off V-neck’ or a ‘skirt 
pleated for action’ (on a bicycle, so be quiet) are at least 
‘functional’ (of course the great surprise is to find all de¬ 
scriptions of clothes using the term ‘fly-front’. Where I 
come from we didn’t talk like that in front of the women¬ 
folk, w^e certainly didn’t.) ” 

Do you note any indecent language or connotations in con¬ 
nection with those matters? A. No, I don’t. Fly-front is 
pretty generally accepted now. I think when I was a boy 
we didn’t talk freely about it, but I think it is talked about 
very frankly now, and this paragraph here, on the allure 
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484 


485 


486 


of clothing and the names of perfumes, since they are not 
mentioned, they are in the stores and shops with very sug¬ 
gestive names on them, but they are not mentioned here, 
so I see nothing objectionable about this article whatso¬ 
ever. It is simply calling attention to those facts. I think 
this article is good, I think, taken as a whole. 

Q. You think that article is written for the edification of 
the women readers of Esquire? A. Partly. 

Q. This is a man’s magazine, however, isn’t it, Doctor? 
A. Yes, but women read it. 

Q. Yow, page 107, the hill-billy cartoon “Seems like some¬ 
body’s allers clamorin’ to somebody to open up a second 
front, don’t it.” 

Do you think that is perfectly decent, not indecent? A. 
I think it is not indecent; it is rather comical. Some of 
these hill-billy cartoons, as you see here and on post cards 
and in various other magazines, are rather good. I think 
this is a rather commonplace one. 

Q. What do you mean by commonplace? A. Well, I think 
nursing a baby in public is commonplace. There isn’t 
anything indecent about it, but it is commonplace and most 
women don’t do it. 

Q. By “commonplace” you mean it is not usual, Doctor? 
A. Yo, it is not usual. 

Q. Yow, coming to the April issue, we have already ad¬ 
verted to the front cover. Page 38 is the Varga girl and the 
verse “Peace, It’s Wonderful!”, and the verse reads: 


\ 


“When this military beaut 
Blows a root-a-toot-a-toot, 

As a signal that the victory is won. 
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And her soldier boy relaxes 
After slapping down the Axis, 

And then leads her to the altar on the run. 

She will let him slumber heavily 
Where once he woke to reveille, 

And never bawl him out about his lapse; 

But, unless my eyes deceive me, 

He won’t be so lax, believe me, 

When the clock upon their mantel points to ‘taps’.” 

Do you, or do you not seen any indecent inferences to be 
drawn from that verse accompanied by this picture? A. I 
honestly do not. 

Q. What do you think the last line has reference to: “When 
the clock upon their mantel points to ‘taps’ ”? A. To the 
hour •when taps is blown, just as it says. 

Q. In other words, the hour for going to bed? A. That 
does happen to be the time -when taps are blown, yes. 

Q. Isn’t that what is meant by this phrase in connection 
with this picture? A. Yes. 

Q. The hour for going to bed? A. The hour for taps. 

Q. When he retires with his beloved? A. It might be 
his wife, if he is married, here. 

Q. But just— 

Mr. Bromley: Wait a minute. There is only one 
way in the phrase, Mr. Hassell, you know that, don’t 
you? 

Mr. Hassell: Does it say his wife? 

The Witness: He has led her to the altar. 

# 

Mr. Bromley: He has married her. 

Mr. Hassell: I wouldn’t get very much het up over 
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this, but I think the Doctor is certainly, if I may 
comment on it, drawing on his lack of imagination 
if he doesn’t apply the meaning intended by that 
phrase. 

The Witness: Well, now, as a matter of fact, I see 
no double meaning in that phrase and I would be 
interested to know what it is. 

Mr. Hassell: I think it is apparent. 

Mr. Bromley: He marries her, and the sixth line 
of this verse reads, “And then leads her to the altar 
on the run.” I take it that connotes marriage. 

Mr. Hassell: Yes, but I had reference to the going 
to bed. 

Mr. Bromley: Married people do go to bed, Mr. Has¬ 
sell. 


492 


By Mr. Hassell : 

Q. Now, coming to the article on pages 60 and 61, con¬ 
tinuing over on 163, “The Court of lost ladies.” A. Yes. 

Q. Is this one of the articles that you read over 20 times, 
Doctor? A. I read it several times, and this is the article 
that my adolescent boy read, and this is the article that 
has been read, and read a lot, because it is quite informative 
and, in my opinion, well done. The kind of article we 
ought to have more of in the press. It is a good article, and 
I got that testimony from several other people who have 
read this as well as myself. It is true to life, it is what is 
going on, and it discourages prostitution and the things 
which I assume you are trying to discourage. 

Q. That is your conclusion? A. That is my conclusion. 

Q. As to what the article says? A. That is right. 

Q. In the first column of the first page, page 60: 
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“A younger streetwalker, pert and shapely, in a suit of 
bright green, sneers in disdain and tries to move away. She 
cannot because the bench is crowded. So are all six of the 
prisoners 7 benches crowded by the sisterhood of the streets, 
the sisterhood of starvation, and of syphilis. They have all ; 
been ‘on the turf* pursuing soldiers on leave and men without 
women. They have been making shrewd bargains for the . 
sale and resale of imitation love. Young and old, Tvhite and j ♦ 
black and yellow, they now attend the opening of Court. 

The young ones sit upright in fear or in bright boldness. 

The oldtimers whisper to one another and send signals by 
eye to friends among the spectators. Always the women 
shift and stir in their places. A heady stream of trade per- j 
fumes creeps through the great gloomy Court. Coldly the 
women stare at the policemen who dragged them in at mid¬ 
night and must soon reel off their cell door tales. The women 
wrinkle their foreheads in unaccustomed thought and make 
ready old, useless lies, old, useless appeals for freedom. I 
‘I’m a good girl, Your Honor. I never did this before. 777 

Over in the third column, beginning under the cartoon 
or drawing: 

“She looks at the Magistrate in sweet dismay and delicate¬ 
ly pats her eyes with a handkerchief. The arresting officer 
tells his story in a dismal rote: A glance and a whisper 495 
on a certain street and the quick sales talk. ‘She put the 
price at three dollars and I then placed her under arrest. 

Yes, I've seen her before. 7 77 \ 

In the next paragraph: 

“She can only deny his charge. And she does. ‘I was only 
fooling, Your Honor, so help me God. I thought he was a 
friend of mine, the wav he looked at me. 7 

“Laughter soured with sneers, jiggles up and down the 
benches and makes a fool of her. She scowls over her trim 
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shoulder. Then, made reckless by anger, she raises her hip 
into an impudent strut. Her face, cleared of rouge and 
powder for her trial, takes on a sullen look. Thus she gives 
up, wordlessly reveals her lie.” 

In the next column, at the bottom, the last two para¬ 
graphs: 

“A yellow skinned mulatto girl goes up. She is nearly 
six feet tall and in high red heels. Her long legs are beauti¬ 
ful and her hips are slender. She shows them off. In the 
customary vendor’s movement she draws her camelhair top 
coat tightly about her for the brief moment before she takes 
the stand. She wears a turban of fur. A fawn of beaten silver 
gleams in the beaver skin. She’s a ripe and yellow peach. 

“A sad voiced policeman, well over middle-age, puts on 
his glasses and slowly reads his testimony. He had been 
sitting in his car on such-and-such a street. Along comes the 
defendant, no doubt a charming picture on her high red 
heels, her Kaffir eyes gleaming in the night. In good humor, 
almost gaiety, she had smiled and, for a modest considera¬ 
tion, in cash, had placed her person, lithe and yellow, en¬ 
tirely at his disposal. She had, moreover, recommended her¬ 
self highly, saying that her imitation of love was mighty 
near the real thing. 

“He reads precisely: ‘She thereupon asked me again if 
I would like a good time. Following my orders, I replied: 
“ ‘Yes, I would’ ”. She thereupon invited me to her room. 
I asked her after we got there if this was the place where 
‘ we were going to have the good time. She said, “ ‘yes, 
darling’ ”. She then pulled off her dress and otherwise 
divested herself. I asked her if I ought to pay her first. 

: She said “ ‘all right’ ”. I paid her with three marked one- 
dollar bills, which are in evidence. She lay down. I then 
placed her under arrest.’ ” 
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At the bottom of that column: “The attendant bawls 
again. The old girl on the front bench struggles to her | 
feet. Once more her hands flutter to the platinum straws 
under her hat brim. Ruby gleams spill from her gems. Her 
rouge has been freshened by advice of counsel. Her lips,j 
bartered in these times for dimes and quarters in loathsome 
hideaways, have been newly decorated, too. A snicker 
strikes her like a lash. Suddenly the attendant tells her 
to sit down again. 

Other names are called. Tip-tapping heels that clicked 
their way last night in and out of houses and side street 
hotels come clicking now to the workhouse path. In 
swift succession, the women rise, fail, and pass through the 
door. Some, by grace of a good story, innocently told, go • 
free. Not one cries out, not one protests.” j 

At the bottom half of the third column on page 61: 

“And now there comes a blond woman, young in years, 
not otherwise. Under lush mascara, her eyes send out 
plentiful looks of hate. She would be the last to deny 
that she is an old hand at the old game. Yet she’s sure ‘ 
of one thing: Her name doesn't appear twice on the 
probation card. Nobody ever caught up with her before. , 
And she’s not caught yet. ’ 

“ ‘Not guilty!’, she sends her answer roughly over the rail. 
Her loud response hushes the ■women behind her, hushes 
the spectators who are at present bored and are chatting 
among themselves. 

“The arresting officer tells his story. ‘And so I put three 
dollars in marked bills on the table and when I came near 
her she let her dress fall. I then placed her under arrest.’ 
He steps down. The prisoner makes no bones about showing 
that someone has coached her. Quickly she begins to de- ! 
stroy his testimony. She remembers all that he said, re- : 
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calls it so exactly that one might suppose the trial had 
been rehearsed. 

“ ‘Yes, I was in a dressing gown. But I never said a 
word to him and it’s not against the law to wear a dressing 
gown, even if you wear it on the street.’ 

“Her Honor sees that the prisoner is a little smarter than 
the others. At least, she can remember a sentence from one 
minute to the next. She says, ‘You testify that you were 
visiting at the apartment when the police came in’. 

“ ‘Yes.’ 

“ ‘Had you been there many times before?’ 

“ ‘Yes. What about it? Is that wrong?’ 

“ ‘No. I didn’t say it was. Now, tell me again, please, 
what you did when the officer came into your room. Weren’t 
you surprised?’ 

“ ‘No. Why should I be? He wasn’t in uniform. And 
there were three or four men in the house. I just said 
“Hello” ’. 

“ ‘Did the officer say anything when he put the money on 
the table? Take your time before answering. He didn’t 
testify that he said anything.’ 

“ ‘No. He didn’t say a word. I didn’t even see the 
money until after he arrested me.’ 

“ ‘The officer has testified that you took off your dressing 
gown in his presence. Is that true?’ 

“‘No, it isn’t true. And that isn’t what he said. He 
said I let it fall.’ 

“ ‘Tell me what happened.’ 

“ ‘He put his arm around me and the gown fell off my 
shoulder. Then he let it fall and he held my arm and 
laughed.’ 

“ ‘You deny, then, that you were doing anything improper 
when the officers came into the apartment?’ 
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“ <1 do.’ 

“ ‘Case dismissed/ ” 

i 

You say that is a decent subject for distribution in a 
magazine of 700,000 copies, 400,000 of which are sold through 
newsstands all over the United States— A. I say it is a 
decent— i 

Q. Just a minute. (Continuing): To be read by any j 
person, young or old, who is able to read? A. I do. 


505 


Chairman Myers: Might that be considered de¬ 
scriptive literature? 

The Witness: Yes, I think it could. 

7 506 

Chairman Myers: Describing a court room scene? 

The Witness: That is right. 

i 

By Mr. Hassell: 

Q. Now, coming to the June issue, Doctor. A. June? 

Q. June. Page 34, the Varga girl picture, the semi-re- 

i 

cumbent figure, very scantily clad. Do you notice in that 
picture the natural wrinkles of the body showing through i 
the scanty garment? A. I notice the wrinkles in the gar- ; 
ment which apparently is a close-fitting garment. 

Q. You mean you note the umbilicus and the impression 
down the middle of the stomach? A. I know what the 507 
umbilicus is, and I don’t see it any place. Now, I should 
like very sincerely to have you point it out to me. 

Q. You can’t put your finger on it? A. I don’t even 
see it. I can see where it is supposed to be and there is 
no indication of it here. 

Q. Well, my eyesight must be pretty good if I can see 
it. Now, the nipples of the breast are showing through this 
scanty costume, aren’t they? A. I disagree with you, they 
don’t show on mine. 


9 
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Q. Do you contend that there is nothing sexually alluring, 
indecent, lascivious or obscene or lewd or vulgar in this? 
A. I do. I do contend that there is nothing lewd, sexually 
alluring or lascivious or obscene in this. 

Q. And in all of these instances, Doctor, you are having 
in mind, aren’t you, in connection with your answers, that 
these pictures and cartoons are in a magazine for the enter¬ 
tainment of men? A. Yes, but may be looked at by children, 
adolescents, women, and the whole American public. 

Q. Now, coming to page 134, of the June, 1943, issue, 
“Libel suits were as wine to that hell-firin’ editor of the old 
West, Dave Day”, by Roscoe Fleming. The lower portion 
of the first column: “Social items on the first page in¬ 
cluded such as these: 

“Two weddings are on dit for next week. This weather 
kind of suggests two in a bed, spoon fashion.” 

What is two in a bed, spoon fashion? What does that 
mean? A. Very closely together, I would suppose. 

Q. Male and female, or two females? A. Not necessarily. 

Q. What? A. It might be two males or two females. 

Q. Two males are that close together in bed? A. It 
could be. 

Q. Two weddings— A. Such things occur, unfortunate- 

iy- 

Q. But here we have, Doctor, two weddings are on dit 
for next week in the same paragraph.. You don’t have two 
weddings of two males, do you? A. No. For two weddings 
there would be two males and two females. 

Q. But would there follow that the males would go to 
bed together and the females together? A. No, it wouldn’t. 

Q. “This weather kind of suggests two in a bed, spoon 
fashion.” Isn’t it a fact that that conveys the idea of male 
and female in bed spoon fashion? A. Yes. 


171 


Kenneth J. Tillotson—for Respondent — Cross. 

Q. And there is nothing indecent in that? A. They are 
married. 

Q. You say if they are married it is all right to go into 
details in a magazine distributed through the mails and 
throughout the United States on the newsstands? A. Well, ; 
it is done all the time. 

Q. What they do? A. Well, as a matter of fact, there is 
no use of elaborating here, it is poor taste. 

Q. But it is not indecent? A. No, it is not. 

Q. It doesn’t portray any indecent picture or induce any 
indecent thoughts or anything of that sort? A. Not par- 
ticularly. gl2 

Q. What do you mean by not particularly? A. I mean 
a casual reference like that, I think, will escape the notice 
of most individuals who are not looking very carefully for 
the kind of material that you are seeking out. 

It is poor taste as is the epitaph which follows. 

Q. The epitaph: 

“Here lies the body of poor old Charlotte. 

Born a virgin, died a harlot. 

For eighteen years she kept her virginity, 

An all-time record in this vicinity.” 

You say that is poor taste and not indecent? A. It is 513 
poor taste. 

Q. You wouldn’t call that a ribald ditty? A. It pretty 
nearly approximates that, sir. That is the one thing 
in all of these articles that I think comes the nearest of 
being on the line of indecency. Perhaps it is the only thing 
that comes near the line of indecency. ! 

If you take that out of its setting, like the two in bed. 
spoon fashion, and the epitaph, I would say they are in- 
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decent, but published in this article I would say it is poor 
taste. 

I would say it should not or would not ordinarily pass a 
censor and I wouldn’t advocate the dissemination of that 
character of material, which is quite different from all the 
other material you have cited, in my opinion. 

Q. These 40 people, old and young, that you submitted 
these cited articles, pictures, cartoons, and so forth, to, none 
of them criticized, or none of them said that these things 
I have just read were indecent? A. The epitaph—several 
of my colleagues said it was corny, meaning by that it was 
an old one, something that you have seen many times. I 
remember seeing that in my boyhood. I think it was writ¬ 
ten on the wall of the backhouse when I was a boy in school, 
and it borders on indecency. 

Q. But none of the people to whom you submitted this 
have said that these things were indecent? A. No, they did 
not. 

Q. Now, the next one following the one that you last 
read: 

“In future, all communications to the Muldoon will 
be marked with an asterisk to show that the editor dis¬ 
claims responsibility. Each correspondent will have his 
own.” A. Will you give me that page again? 

Q. Page 134. That is the second column. A. I see that. 

Q. You see no indecent inferences in that? A. You mean 
the excessive punctuation mark there? 

Q. In the Muldoon paragraph I read. A. I am sorry, 
Mr. Hassell. I don’t get your question. 

Q. You see nothing indecent in that paragraph? 


Mr. Bromley: Of course, you didn’t read it the 
way it is printed. 
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The Witness: As it is printed here, I don’t see , £ 
anything indecent, no, sir. 

Mr. Hassell: I think the record will show I read 
every word there. 

Mr. Bromley: The sentence ends: “Have his 
own *. ” 

X 

Mr. Hassell: I will accept counsel’s amendment. 

Mr. Bromley: Would you mind telling me now 

where the filth is in that? 

_ 1 

Mr. Hassell: I am asking the witness. 

Mr. Bromley: He doesn’t see it and neither do I. 

Mr. Hassell: I submit the witness should be 51 g 
allowed to answer. 

Chairman Myers: I think he has. 

Mr. Bromley: Will you tell me, Mr. Hassell, just 
for my information— 

Mr. Hassell: I will tell you later, Mr. Bromley, j 

Mr. Bromley: Don’t forget it. I think the Board ; 
would probably like to know. 

By Mr. Hassell : 

i 

Q. “When Chipeta, queen of the Utes, went to Washing¬ 
ton, Day pretended that she had been seduced there by an 
eminent gold-standard statesman. He followed the case for 51 9 
nine months, announced the birth of a boy, named by Day 
for the statesman, and chronicled the alleged boy’s growth 
for years by that name.” j 

Do you see anything indecent in that? A. None. 

Chairman Myers: We will now take a recess for 
ten minutes. 

i 

(Whereupon, a brief recess was taken.) 
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Chairman Myers: We are ready to proceed, gentle- 

dZO 

men. 

By Mr. Hassell : 

Q. Doctor, turning to the May issue, page 32, the article 

“The savage beast in us,” sub-title “Dispelling the hopes of 

burlesque entrepreneurs and fears of censors that the strip 

has sensory appeal”, by Paul Gallico—I believe you stated 

vou had read that article? A. I have. 

%< 

Q. And you found nothing indecent in the article, nor 
in the illustrations accompanying it? A. That is correct. 

521 Q. Referring to the sub-title, Doctor, do you hold that 
the strip has no sensory appeal? A. No, I do not say that 
the strip has no sensory appeal. 

Q. Did you have a different idea of the sensory appeal of 
the strip after you had looked at the illustrations and 
read the article? A. I didn’t mean that this article gave 
me any information I did not have heretofore, but I thought 
it gave a good many readers and the public at large a very 
comprehensive and factual and helpful information con¬ 
cerning it. 

Possibly youngsters who had never seen a burlesque would 
certainly get the idea that it is not worthwhile from this 

522 article. I think this article points a good moral. 

Q. But, as far as the effect of the article on you, it did 
not debunk strip of its sensory appeal? A. No, I would say 
not necessarily. 

Q. In the first column on page 32, beginning with the 
third paragraph, this article reads: 

“Let us, for instance, consider that absurd accident of 
human anatomy known to science as the umbilicus, which 
is presented nightly as a treat to the public eye at prices 
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varying from four dollars and forty cents for an orchestra 
seat to blanket inclusion among the benefits covered by 
the two dollar convert charge in cafes and night spots. 

“Who told those congenital nit-wits there is anything 
stimulating, or mildly entertaining about this ridiculous 
wrinkle staring like a blind eye from the center of an 
expanse of otherwise not too revolting epidermis?” A. 
That is right. 

Q. Is this particular part of the anatomy ever an erogenous 
zone, Doctor? A. No, the umbilicus is not an erogenous 
zone. In fact, it is exposed in bathing costumes without any 
complaint, and I think it is exposed in burlesque and 
stage without any censorship. The umbilicus is not an 
erogenous zone or a forbidden zone. 

Q. You mean without any complaint from you? A. Or 
anyone that I know of. 

Q. Or that you know of? A. Yes. 

Q. Are you acquainted with all the bathing beaches in 
the country? A. No, sir—those in New England. 

Q. At none of those beaches, those bathing beaches, are 
women required to wear a covering? A. It is my recollec¬ 
tion that many of them do, but I think it is not required. 

Q. Continuing with this article: 

“I have yet to hear of a single instance where any average 
male, having been confronted with this tid-bit, has rushed 
panting into the night to seek assuagement for the fires 
kindled in his circulatory system.” 

What does that refer to, Doctor? A. I suppose to his 
passions being aroused, but that they are not aroused by 
i.his commonplace sign of the umbilicus. 

Q. But the idea is that there might be on occasion persons 
who might do that? A. No, I think it implies there is not 
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528 


anybody. He never heard of a single instance where that 
occurred. 

Q. By reason of the exposure of this anatomy? A. That 
is right. 

Q. But probably by the exposure of some other part of 
the anatomy. In other words, he would not have made the 
statement without any basis at all, if never in the human 
experience had such a thing happened, would he? A. He 
states there that never in his experience, to his knowledge, 
has it ever happened. 

Q. That is, with respect to the exposure of this particular 
pare he is talking about? A. That is right. 

Q. I continue: 

“If anything, this abdominal replica of Polyphemus has 
the chilling effect of examining a fine piece of velvet and 
finding a cigarette hole in the middle of it. Yet, costumers 
are encouraged to expose this silly scar on the theory that 
men and women will queue up at the box office or night club 
gates to get a peek at it.” 

So there are persons in the theatrical business, who think 
that does have an appeal. Is that what you draw from 
that? A. That is what I get from the whole article, that he 
is trying to debunk the burlesque. 

Q. The third paragraph below that: 

“The ‘bump’ appears to be a violent twitch whereby the 
artiste gathers up all of the area immediately south of the 
chest and hurls it in the general direction of the audience, 
aimed at hitting some man, in the fifth row, right between 
the eyes.” 

Do you think there is anything indecent in that descrip¬ 
tion of the so-called “bump”? A. No, I do not. 

Q. Do you think there is anything indecent in the bump 
as he describes it? A. No. 



177 


Kenneth J. Tillotson—for Respondent — Cross. 


Q. Continuing: 

“The gesture is held to be fraught with aphrodisiac sig¬ 
nificance, a sure-fire yank of the hair trigger that is supposed 
to control the beast in us. Oh, yeah?” 

Do you think that is an appropriate subject for inclusion 
in a magazine going through the United States mail? A. 
I certainly do in the sense in which it is written there. I 
think it is an excellent article. 

Q. Now, in the next column, the second paragraph: 

“The supposedly sultry ‘grind’, in which the performer 
revolves her hips in time to music while the rest of her 
stands still, may have practical value as a slimming exer¬ 
cise, but performed in public and by herself, I must report 
that from the viewpoint of the average susceptible male, 
the results are negative. On the contrary, it has undeniable 
comic aspects. A lady engrossed in delivering herself of 
these revolutions, her face transfixed with the curious far- 
off stare resulting from the muscular effort, reminds me of 
nothing so much as a gal who has backed herself up against 
a tree or a wall and is attempting to scratch an itch she 
can’t reach”. 

Do you think a description of the reaction of the aver¬ 
age male is a correct, true and proper one? A. I do. 

Q. That is the reaction you have? A. Yes. 

Q. And also his description of the “bump’, that is the 
reaction you have to that? A. It is. 

Q. Now, as to backing herself up against a tree or a 
wall and attempting to scratch an itch she can’t reach, do 
you think there is anything indecent in that? A. I do not. 

Q. You think it is perfectly proper that you put down in 
print for all and sundry, young and old, male and female, 
to read in such an article, the idea that a woman would so 
comport herself? A. I do. 
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Q. That is perfectly decent and proper? A. It certainly 
is. 

Q. Do you think there is anything decent in the figure 
or drawing in the center of page 32? A. You mean indecent, 
do you not? 

Q. Yes, indecent. A. No, I do not. 

Q. Do you see anything indecent, vulgar or lewd, or 
lascivious in the figure drawing at the bottom in the fourth 
column of page 32? A. I do not. 

Q. In that figure you will notice whatever she had around 
her neck or shoulders has blown off of one breast, exposing 
it A. Well, I can see both breasts in this picture. 

Q. One of them is uncovered. A. They both seem to be 
in this picture. You are referring to the figure at the left 
of page 32? 

Q. The figure at the bottom of the fourth column on 
page 32. A. Oh, page 32. 

Q. Page 32. A. Yes. If you look sharply you can see 
the right breast in outline. 

Q. And you find nothing lewd, lascivious, indecent or 
improper in that? A. I do not. 

Q. Now, at the top of the first column on page 33, be¬ 
ginning in the second line: 

“As a kid, you will remember wondering how that fat 
dame with the back porch of a hippopotamus ever got into 
the burleycue chorus. Later you learned that she was put 
there for the guys who liked fat dames.” 

Do you note anything indecent, vulgar, lewd, or lascivious 
in that? A. I do not. 

Q. What have you to say with respect to the figure at the 
bottom of that column on page 33? A. I see nothing lewd, 
lascivious, vulgar, or filthy, or indecent about it. 

Q. Would you say the same with respect to the figure 
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in the center of the second column of page 33? A. I would. 

Q. Now, what have you to say with respect to the matter 
at the bottom of column two of page 33, beginning: 

■‘The strip tease of the burlesque chains lately elevated 
•to a national industry, is nothing more than a physical 
projection of a facet of the psychologie erotique of the aver¬ 
age male.” A. I think that is probably a true statement. 

Q. “To put it in terms that even I can understand, when 
a gent sees a pretty girl concealed by a lot of clothes, he 
immediately wonders what dwells beneath them, and liter¬ 
ally eliminates the garments, one by one.” 

Do you think that is true? A. I don’t necessarily think 53 g 

the average man does that. I think some may. 

Q. You don’t think the average man would do that with 
respect to these Varga girls? A. No, I do not. 

Q. Continuing with the reading: 

“This harmless practice often puts him into the mood 
to part with diamond bracelets, emerald clips, sable coats, 
or even proffers of marriage which lead to happy homes in 
the suburbs, and little kiddies pushed about in prams.” 

That finishes that part of it. 

Now, what do you have to say as to the decency or in¬ 
decency or vulgarity or lewdness or lasciviousness of the 
picture at the top of the third column of page 33? A. That 
picture at the top is very much like actual people you see 
on the stage, in the Ziegfeld Follies, perhaps a little more 
burlesque than that, but there is nothing indecent or vulgar 
about it. * 

Q. Apparently this figure is only clothed with a bit of 
laurel or leaves about the mid-section. A. I don’t know 
whether that is a garment or leaves or what, but certainly 
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there is no indecent exposure. Everything is properly 
clothed. 

Q. The umbilicus is shown. A. I don’t consider the umbili¬ 
cus improper. 

Q. Wouldn’t you take it that the balance of the figure 
has no clothing on it? A. She has some kind of veil on her 
back and something in her hand with wreaths of flowers 
over the hips, and there is something definitely over her 
neck and draped over her back and down around her left 
arm. 

Q. But her breasts are uncovered. A. You can see the 
form of her breasts outlined, but still, in my opinion, no 
indecent exposure. 

Q. Now’, in column four, the second paragraph: 

“The silliest joke played by nature on the girls, though 
unquestionably utilitarian, was the widening of the hips 
to make them look like ambulating hour-glasses. Night 
after night these hips, rimmed with feathers, electric lights, 
or assorted tinsel and rhinestones, are presented to audienc¬ 
es as the acme of erotic sophistication. It’s all hooey, along 
with the chest cups, fringes, diadems, and other parapher¬ 
nalia used to outline territory deemed illegal. The girls 
i just look plain ridiculous, and guys who are supposed to 
be entertained are plain bored.” 

So you think that is a correct statement of fact? A. I 
do. 

Q. And that is the effect it has on you, is it? A. Yes. 
I think that is the effect that the whole article attempts to 
convey to the reader. 

Q. And you think this article will have the effect of keep¬ 
ing small boys out of burlesque shows? A. Well, I think 
small boys are not allowed in burlesque shows in the first 
place. I think if these young men read this article they 
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would think twice before they paid $4.40 for a ticket to see 
a burlesque, which is precisely what this article attempts 
to convey. 

I think an article like this has a good moral influence! 
on the average adult, the average young adult. By that, I 
mean adolescents and college men. 

Q. Now, seriously, Doctor, do you mean to say that such 
a writing as this would set aside all the laws of God Al¬ 
mighty and Nature, as imposed on a man in his reaction 
toward the attractive portions of a woman’s anatomy? A. j 
I didn’t say that. I said I think an article like this would j 
have a beneficial effect morally and otherwise on young 
men of high school and college age, and I mean it most 
sincerely. 

I wish when I was a boy I had articles like this to read, 
and I am allowing my boys to read them. 

Q. You probably would have gotten quite a lot of kick 
out of them. 

Continuing the reading on page 33: , 

“It is bad enough when these poor, chilly-looking monkeys 
are marching about, or trying to sing a song in unison. I 
will not touch upon the caricatures that occur when thus 
clad they engage in tap dances or acrobatic numbers which 
result in a girl’s rear end, clad in white satin, suddenly 
appearing behind her ear, like a winter moon, when she 
tears herself in two in what is graphically termed a split, 
or ties herself into knots that resemble the confused physique 
of a clam. These performances may have merit as grand 
guignol, but where sex is concerned, it’s a laugh.” A. I 
think that “grand guignol” refers to a famous French bur¬ 
lesque. 

Q. You agree with the statement expressed in that, Doc¬ 
tor? A. Yes, I certainly do. 
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Q. And you think that such statements, to the uninitiate, 
would induce them to save their money from such shows as 
this? A. I certainly do. 

Q. You don’t think it would have an effect of putting a 
keen edge on an otherwise keen appetite of an average adol¬ 
escent? A. In my study of adolescence it doesn’t work that 
way. 

Q. Now, as to the Varga girl on page 38, you say there 
is nothing indecent in the pose and the figure or the scanty 
dress of this picture? A. I see nothing indecent. 

Q. Do you notice the hippie of the left breast very prom¬ 
inently emphasized in this picture? A. I notice an outline 
which may be the nipple of the left breast. 

Q. At page 48 there is another one of the air raid warden 
—I believe you object to the word “peepers”? A. I don’t 
object to it. 

Q. Well, you say that “peeping Toms” don’t operate in 
pairs, in your experience. A. That is right. 

Q. What do you think this fellow with the glasses is 
looking at, considering the picture and the statement under¬ 
neath “She looks more like a B-17 than a .P-40”? A. Well, 
I know nothing about airplanes, so the thing was actually 
meaningless to me except the pronoun “She” indicates he 
is looking at a woman and I suppose the B-17 and P-40 
refer to sizes of planes, and I suppose he is using that fig¬ 
uratively about the size of some woman that he sees on the 
street. 

Q. You don’t get the idea from the cartoon that he is ac¬ 
tually looking at an airplane, do you? A. No, I get the 
idea he is looking at a “she”. Of course, he could be looking 
at a flying field. 

Q. He is looking at what purports to be a congested sec¬ 
tion of a city and he is looking down. A. I thought he was 
looking at a woman. 
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Q. You say there is no indecent inference to be drawn 
from this cartoon? A. It is hard for me to make any infer¬ 
ence from it and it certainly couldn’t be very indecent, I 

i 

should think. If we knew what a B-17 and P-40 were, it 
would mean more to us, perhaps. 

Q. Pages 86 and 87, “The Exploits of Esky”, the central 
line of cartoons across these two pages numbered 29, 30, 

31 and 32, and under cartoon 2S on page $7, the text reads: 

“The lady dislikes men, but wants a baby, so I sold her 
a ticket for the Time when women can become pregnant by 
taking an electric shock. ‘What do you want?’ ‘I want to 
see the red-headed dancer.’ ‘You won’t need a ticket for ; g 4 g 
that, just go upstairs and down the path.’ 

“Down the path was a brook and Esky saw the Red Headed 
Dancer in swimming. ‘Hurray!’, he shouted, ‘At last a 
pretty girl to look at.’ ‘Esky—you darling, won’t you join 
me?’ But before he could a Western-Postal girl tapped 
him on the shoulder: ‘Follow me. You are to be the judge 
of beauty in Finnegan’s Dell.’ 

“Esky followed and so did the Red Head, dressing as 
she walked.” 

i 

From that it appears that she was nude when she came 
out of the pool in front of Esky. 

“The Western Postal girl started to sing singing tele- 
grams: 

“A happy birthday, Aunty Bess, 

Every day I like you less.” 

I 

“But Esky wasn’t listening—to one side of the path Esky 
saw the most perfect creatures disporting themselves in a 
Corot-like clearing. But the Red Head explained: ‘That is 
the abode of the Libidos. Where they gather when they are 
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not on men's minds.” Esky wached them play gracefully 
i or loll indolently by a tinkling fountain. The sound of their 
mellow voices lured Esky toward them like a magnet, but 
the Red Head grabbed him and held him. The Libidos 
joined in a ballet while leaves rustled an accompaniment. 
‘Why do so many look like Movie Stars ?’ asked Esky. ‘Oh, 
thev belong to men who are too lazv to imagine their own 
perfect woman so they adopt the likeness of a star and if 
you will look close, you will see one Old Hag, the libido of 
a man who just don’t give a damn.’ 

“Esky saw a mess drift by. ‘Come,’ said the Red Head, 

551 ‘if y° u don’t get to Finnegan’s Dell, I’ll be attending Esky's 
wake.’ And the three of them hurried to the amphitheatre. 

; The Western Postal girl explained: ‘This contest is the re¬ 
sult of an argument between Hollywood Big Shots as to 
which studio has the star with the best shape. Each has its 
queen garbed in a bathing suit and all you do is pick the 
prettiest.’ 

You understand by these Esky cartoons, Doctor, that 
Esky is Esquire? A. Yes. 

Q. And this is one of the activities of Esquire as pictured 
in this cartoon strip. Is that your understanding? A. 
Yes. 

552 Q* Do you see anything indecent in these cartoons or the 
text or the inferences to be drawn from them? A. I do 
not. 

Q. Page 93, the picture “Broadw*ay for the Boys, the Juke 
Joint Scene from the Eve of St. Mark,” and the first two 
paragraphs of the text boxed in under the title, the picture 
showing a girl seated in a soldier’s lap w T ith her arm around 
his neck and another soldier seated at a table w r ith a girl 
close by. The text: 
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“These soldiers have come from a discussion of a hygiene 
lecture in which it was estimated that in the Army 20 per | 5 53 
cent don’t, 20 per cent do, and 60 per cent might.’ 

What does that language convey to you, Doctor? A. Well, , 
in view of the whole thing I think it may mean that 20 per , 
cent go juking, and 20 per cent don’t go, and 60 per cent 
might. This is a juking scene here. 

Q. Continuing with the text: 

“They are Quizz West (played by William Prince) and ! 
Francis Marion (James Monks), and they have already ; 
made considerable progress with the Bird sisters, Lil (Joan 
Dolan) and Sal (Toni Favor), perched on Quizz’ lap. 

“Lil tells how dull it was in town before the Army moved 
in, but hints there can be too much of a good thing. ‘This 
is practically inflation, what we’ve got now’, she complains, j 
One thing leads to another, and another leads straight back 
to barracks when Quizz decides he belongs to the first 20 
per cent. ‘I have a hell of a hankering,’ says Marion, ‘But 
you’re the strong, solid man, and you bear the purse. 

I bow to your judgment and follow.’ ” 

Do you draw any indecent, obscene, lewd, or lascivious 
inferences from the text I have read and the accompanying , 
picture? A. I do not. I contend that this refers to juking. ; 

This is a juke scene. 

j 555 

Mr. Cargill: Doctor, after you read that first para- 
graph—it says, “These soldiers have just come from 
a discussion of a hygiene lecture.” 

The Witness: In a hygiene lecture the intimate 
contacts with women are discussed and it does not 
have to be the extreme relationships with women, be¬ 
cause they are lecturing to the soldiers now, and in j 
all hygiene lectures they tell them to avoid such places 
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as the juke places because that might lead to other 
extremes. 

This picture is clearly a juking scene, and a hygiene 
lecture would not necessarily discuss what might be 
implied from this, namely, sex. 

Mr. Cargill: Following again in the second col¬ 
umn in that box: ‘‘Besides he belongs to the first 
20 per cent”. Does that still have reference to juking, 
in vour mind? 

V 

The Witness: This is in the second column, “One 
saying leads to another and another leads straight 
_ back to barracks when Quizz decides he belongs to 

the first 20 per cent.” It could refer to sex. 

Mr. Cargill: In other words, Doctor, in giving your 
opinions and your interpretations here, are you leav¬ 
ing out the things that it might refer to, and only 
giving your opinion on those things that might be on 
the better and glorious side, or are you giving us an 
unbiased opinion? 

The Witness: I am trying to give you an unbiased 
opinion. Let us assume for the moment that this 
does refer to sex. I think it is still not indecent. I 
think it still portrays a moral, especially the article. 

558 By Mr. Hassell: 

Q. Is your understanding of the practice of juking, danc¬ 
ing, Doctor? A. Yes, dancing and social intercourse in 
restaurants and cabarets where thev dont have an orches- 
tra, but have juke boxes for music. 

Q. In this picture there is no juke box and they are not 
dancing. One girl is sitting on a fellow's lap. A. That is 
true, but it says “The juke joint scene from The Eve of St. 
Mark.” That is what gave me the idea of juking. 
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Q. That is, your reaction to that picture and that wording ; 
was associated with the remembrance of the play, that the 
scene in the play was like that? A. X didn’t see the play. 

Q. You didn’t see this play? A. No, I didn’t see the play. 

It was by the sub-title and the heading that I got the idea ' 
that it was a juke joint scene. 

Q. Now, coming to the July issue, the first title on page ; 

10, The Sound and the Fury, what purports to be a letter ’ 
from one Fred Appel of Paradise, Pennsylvania, in which 
Fred says: 

“I am willing to pay my half buck just for a peek at 
the Hurrells and Vargas.” i g 60 

Do you think that reflects an average reaction of the j 
readers of Esquire? A. Yes, I think a great many like the 
Hurrells and the Vargas. I think that is perhaps the chief 
attraction as far as the photographs and pictures are con¬ 
cerned. 


Mr. Cargill: I am afraid I didn’t understand that i 
question. Did you say the principal attraction of j 
Esquire is the pictures? 

The Witness: No, as far as the pictures and photo¬ 
graphs are concerned, I thought the Hurrells and 
Vargas were the chief interest. That is only a part. 
There are seven parts of Esquire, as I understand , 


By Mr. Hassell: 

Q. Didn’t I understand a while ago that you had not 
examined all these matters and all these issues, but you had 
confined to the matters cited and pointed out? A. That is 
right. 



188 


Kenneth J. Tillotson—for Respondent — Cross. 


562 


563 


564 


Q. So you are not able to testify as to what is in the bal¬ 
ance of the issues? A. No, I am not. 

Q. I believe you stated that the picture on page 76, 
“Broadway for the Boys,” and excerpts from “By Jupiter”, 
the central figure in that picture showing the woman kneel¬ 
ing with her left leg up and her long dress pulled up to her 
middle, and showing a large portion of her breasts, is not 
indecent or has no salacious appeal? A. Well, in my opin¬ 
ion, she doesn't show a large portion of her breasts and, in 
any case, in my opinion, it is not indecent. It is a typical 
stage scene and in no way obscene. 

Q. Page S7, “The Exploits of Esky,” again, and the car¬ 
toons and text thereunder numbered 55 and 56: 

“Esky unsnapped his wallet and riffled a roll of green¬ 
backs. Immediately the surrounding water was filled 
with mermaids. ‘You see—women are women the world 
overt. 

“Esky turned to Verne: ‘Say, there’s something I’ve al¬ 
ways wondered about mermaids.’ 

‘I wouldn’t know,’ replied Verne.” 

What is your testimony now, Doctor, that these pictures, 
accompanied by these cartoons, are not indecent? A. Yes, 
it is. 

Q. 1 believe you said on direct that the something Esky 
might have always wondered about mermaids might have 
been wheth.er they had feet, is that right? A. How they got 
along on the ground. 

Q. How they got along on the ground? A. Yes, whether 
they were amphibious or not. 

Q. But that text, and these cartoons, together with the 
money, or riffling of bills, would not convey any other idea? 
A. It doesn’t convey any indecent idea. 

Q. And it wouldn’t convey any idea as to how the mer- 
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maids are constituted as to sex? A. It didn’t, particularly, 
but it might. Even if it did, I wouldn’t say they are in¬ 
decent, or that the text is indecent 
Q. Page 141, there is some verse and doggerel boxed in on 
this page: 


565 


“Dog’s Worst Friend.” 


And I read that verse: 

“People 
who have dogs 

who shouldn’t have dogs , 

i 

I hate them. 536 

“People 
who have dogs 
and a mink coat 

and think they are doing their dogs a favor 
by taking them out for a walk 
and walk very fast 

and pull at the leash I 

so that the dog gets no chance to smell a hydrant 
or a tree 
or another dog 
I hate them. 

567 

‘Teople 
who have dogs 
French poodles 

wise and sapient dogs i 

and clip them fore and aft 
so that they look 
and feel 

i 

like goddam fools 
I hate them. 
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“Who the hell are they to make dogs foolish” 

“People 
Who have dogs 
Pomeranians 
Pekingeses (except one) 

Chilhuahuas; 

Who carry dogs like muffs 

who train dogs to carry packages in their teeth 

put sweaters on them 

bows on them 

polish on their toe-nails (they do so help me.) 

“I would like to plant them in Central Park 
in a long row 

and introduce a lot of dogs to them. 

“By Robert Paul Smith.” 

Do you see anything filthy in the matter I have read? 
A. No, I see nothing filthy. It is a sort of a doggerel and 
it is perhaps poor taste and it is silly. I see nothing in that 
that would , corrupt morals or that is indecent. Apparently 
somebody who doesn’t appreciate dogs and is writing his 
feelings. I see no excuse for it; it is one of those silly dog¬ 
gerels. 

Q. But you think it is perfectly proper to refer to the 
habits of dogs as referred to here? A. It is not obscene, it 
is poor taste. 

Q. I didn’t ask you whether it is poor taste, I asked you 
whether it is filthy. A. No, it is not. 

Q. It is not filthy? A. No. 


Mr. Cargill: Doctor, what would be your basis 
for saying that that was not filth? 
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The Witness: The fact that it is a very common¬ 
place thing and something that we do every day, those 
of us who own dogs, and it is obviously the recitation 
of a crank, and there really is no filthy language in 
that, no filthy language expressed by implication. You 
know what he means by ; the habits of a dog, but there 
is nothing directly expressed there. It is all by sug¬ 
gestion. 

By Mr. Hassell : 

Q. Do you contend, Doctor, that> you can’t convey filth or 
indecency by suggestion? A. Yes, you can, but I contend 
that what is conveyed here is not filthy. 

Q. That subject is not filthy? A. Yo, it is not. 

Q. I wonder what you would think if you were planted 
as suggested in that article for the use of dogs? A. Well, 
that is probably what happens when we are possibly in a 
burying ground and the dogs run over the burying place. 
It is a silly article. 

Q. You probably would think it was filthy if something 
like that would happen to you, wouldn’t you? A. I wouldn’t 
know anything about it. 

Q. Page 146, the advertisement of Esky cards, Esky 
Buy Products. You say there is nothing lewd, lascivious, 
obscene, or indecent in the pictures in this advertisement? 
A. I do. 

Q. The central figure, or picture, in this advertisement? 
A. Yes. 

Q. Appears to be clothed, does it not, solely and entirely 
by there having been dropped over her back— A. That is 
right. 

Q. —or buttocks and thighs a very transparent hat of 
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some sort, or piece of clothing, is that right? A. That is 
correct. 

Q. You say there is nothing indecent in that? A. No, not 
in my opinion. 

Q. On page 148, the cartoon at the bottom of the page 
showing a perfume counter and a girl behind the counter, 
apparently a sales girl, and placard or card on the counter 
reading: “Burning Desire.” And nearby another placard 
or card reading: “Baby’s Breath. 7 ' And the language under¬ 
neath: “I think, Miss Hill,” from the floor manager or 
floorwalker who is on the opposite side of the counter, “it 
might be advisable to display those a little farther apart.” 

The floorwalker or manager is an elderly baldheaded man, 
grey or white haired. 

What is the inference that you got from that cartoon? 
A. Well, the inference I got from that cartoon is that it is 
a play on the words that are used for perfumes, and this 
happens to be “Burning Desire” and “Baby’s Breath.” 

Q. Why should they be possibly a little farther apart? 
A. Well, I suppose that implies that burning desire might 
lead to something and babies might result from it. If you 
want to stretch your imagination that far. It is a silly, 
innocuous thing. 

Q. You think you would have to stretch your imagination 
a great distance to arrive at that? A. Not very far at that. 

Q. And there is nothing indecent in that cartoon? A. I 
still think it is not indecent. I think it is bad taste. 

Q. Would you sav it is vulgar? A. No. 

Q. Filth}’? A. No, nor lascivious nor lewd. 

Q. Coming to the August, 1943, issue, page 10: “The 
Sound and the Fury,” and in it “Considered Opinion,” in 
the first column: 
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“In your May issue (this year, too!), page 93, article 
entitled Broadway for the Boys, it is said 20 per cent don’t, 
20 per cent do, and 60 per cent might.’ While in no way 
representing the opinion of the Navy Department, it is the 
considered opinion of this patrol squadron that 20 per cent 
don’t, 20 per cent do, and 60 per cent don’t get the oppor¬ 
tunity. Now, you guess which category we fall in! The 
Boys of VP-73.” 

Doctor, do you think the writer of that missive reproduced 
in the pages of this publication got a different idea of the 
text of the cartoon in the May issue which we adverted to 
awhile ago, the picture “Broadway for the Boys,” than that 
which you expressed? A. I think I finally expressed or said 
that we agreed that it referred to sex, didn’t we? 

Q. I thought you said that you might. A. I thought at 
first that we agreed to it, and I accepted the fact that it 
might refer to sex, and I now accept the fact that this writer 
may think that that refers to sex. 

Q. And even if that picture in the May issue did refer 
to sex, as indicated by this considered opinion, you don’t 
think the picture and text in the May issue, from this con¬ 
sidered opinion, is indecent, vulgar, filthy, obscene, lewd, or 
lascivious? A. I do not. 

Q. Page 30, “Many Wives Too Many.” The article, “Show¬ 
ing some of the pitfalls to that sporting but foolhardy pro¬ 
fessor who advocates plural marriage in England.” By 
David Emory. Under the word “article” which is directly 
under the name of the author appears an RX. Do you know 
what that means? A. That is the abbreviation that is seen 
on all prescriptions. It is from the Latin recipe, meaning 
take thou, and it is a medical term which is on every pre¬ 
scription that a doctor writes. It means take thou the follow¬ 
ing. 
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Q. Bo you know what it means in Esquire? A. As a mat¬ 
ter of fact, I never noticed it until this moment. 

Q. In the March issue, page 6, the meaning of the symbol 
is set forth as it appears in Esquire, in the first paragraph. 
A. Yes, I have seen that. 

Q. That little symbol— A. Yes, recipe. 

Q. “That little symbol by which we have for the last couple 
of years designated those of our editorial dishes which the 
chef couldn’t bear to think of your passing up.” 

Isow, coming back to the article on page 30 of the August 
issue, “Many Wives Too Many,” I believe you stated that 
you had read this entire article? A. Yes, I have. 

Q. Column two, the top of the column, page 30, it says: 
“In figuring out a schedule for a six wife batting order— 
which is something that should be done before it’s too late— 
the team probably would go on a weekly timetable about like 
this: 

“Amaryllis, the wife to go out to dinner with—Four 
times a week. Unless Amaryllis knows the places that have 
made arrangements with the Black Market and unless Br. 
Joad is lush with shillings, she can count on one of the four 
sessions being at a fish and chip coop where she will have to 
perch her fanny on a peg or stool. She will have to try to 
turn on her charm where there are no soft, flattering lights. 
A great risk in one of those places is that Amaryllis may 
see in them a soldier, sailor, marine or shipbuilder who looks 
like he would be good to go out with after going out to din¬ 
ner. That would leave Br. Joad with the check for a 
souvenir. 

“Priscilla, the wife to go to church with—Twice a week, 
Sunday and prayer meeting night. Every time the parson 
referred to the seventh commandment, Priscilla probably 
would nudge her gentleman friend and whisper: ‘What are 
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you, a man or a louse; letting him make that crack at us?’ ” 

Do you think there is anything indecent in those para¬ 
graphs I have read, Doctor? A. No. 

Q. On page 31, the first three paragraphs: 

“Rosamund—The Wife to make love to. Something seems 
to indicate that when the roster includes five other wives, 
Rosamund will have plenty of time for keeping up with the 
latest books and movies. It is chivalrous, however, of Dr. 
Joad, who was born in 1891, to have the assortment include 
a wife for loving. This can be on a high spiritual plane if 
both of the loving couple get in that mood at the same time. 

“Experience of many who have run some test heats on the 
six-wife idea is that each woman is apt to get the notion 
she is the wife to make love to. The cook stove wife may 
consider as part of the deal, her loving six-time papa giving 
her at least an adoring pat on the sunny south as she’s bend¬ 
ing over the cookstove and letting her pores drip onto the 
skillet. The game-playing wife, when gazing at a map of the 
Lake district in deep study and thinking of the jolly times 
Coleridge, Southey and Wordsworth spent in that territory, 
might get in the frame of mind for a little loving herself. 

“In fact about the only wife of the stable who might not 
rate herself as a competitor of the wife-to-be-made-love-to 
possibly would be the wife-to-go-out-to-dinner-with. That 
woman would be no dummv in calling her shots on the menu 
and elsewhere. When it came time for the oversexed spouse 
to get around to his loving assignment, the feeding female 
might also have other arrangements in mind, and out of the 
entire sextette she might be the one least inclined to cause 
any loving trouble. As long as the six-timing boy chum 
would show up in time for her to tuck her bib up, she would 
be easy to get along with.” 

Does that language convey any indecency, obscenity, las- 


583 


584 


585 


i 


196 


Kenneth J. Tillotson—for Respondent — Cross. 

586 civiousncss to your mind, Doctor? A. No, it does not. The 
article as a whole must be considered and not parts of it, 
and it is a satire on too many wives, and, in my mind, it is 
not lascivious, lewd, or obscene, neither do I think it is a 
very elevating article. I think it is a common article. 

Q. But this article is prescribed by the editors and pub¬ 
lishers of Esquire. Do you think the purport or intent, or 
i purpose or.moral to be drawn from the article is that we 
shouldn’t have polygamy in the United States? A. I think so, 
absolutely. 

Q. You think there isn’t any necessity for any such propa- 

5g7 gaada? A. No, I really don’t. 

Q. You wouldn’t think that this article, from start to 
finish, was written with the idea of permitting the reader, 
the salacious inclined reader of this publication to make ex¬ 
cursions into the idea of polygamy? A. No, I don’t think it 
was printed for that. It is somewhat entertaining, and it is 
the type of literature that a great percentage of the popula¬ 
tion likes, and it is entertaining to some, to a great many, I 
suppose, even though it doesn’t appeal to us. 

Q. Was it found entertaining by any of the 40 people you 
submitted it to? A. As a matter of fact, it was; it interested 
two people very much. 

588 Q* What were their ages and sex? A. They were married 
people. 

Q. Married males or married women? A. A married man 
and his wife. 

Q. Now, referring to the Varga girl picture on page 38, 
would you say that the breast and thighs of this model are 
over-emphasized? A. I would not. 

Q. What do you think should be drawn by the fact that 
one of the shoulder straps of her most abbreviated costume 
has come loose and is being held in her hand, hanging as 
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though she was beginning to drop it? A. I think that very 
frequently women on the beach remove their shoulder straps 
so as to get the suntan all over, so that when they put on 
an evening gown they will have an even tan and the marks 
of the straps will not show. That was the implication I got 
from that. 

Q. Regarding that gesture of the model in connection with 
the smile, or whatever you may call it, on the face of the 
model, would you say there is any connection there? A. No, 
none whatsoever. 

Q. You don't think she is teasing? A. I didn’t get that 
impression. 

Q. Page 73, the picture “Mood For Red Hair.” Doctor, did 
you note that apparently this figure, and this is supposed 
to be a color photograph, the model apparently has no cloth¬ 
ing on whatsoever, but there is loosely thrown across her 
breast and one arm—the breast and the body—a transparent 
veil and a piece of some material across her midsection? A. 
I don’t know how you can assume that that woman has no 
clothing on underneath those drapes. 

Q. Do you see any? A. No, but the fact that the drapes 
are thick and cover her—she could have on a brassiere, and 
she could have on a covering over the midsection and not 
show with those drapes, and even if she doesn’t have any¬ 
thing on underneath, those drapes cover every possible part 
of the bodv that could be criticized, and that is an artistic 
picture, photograph, really, that I can’t see how it could be 
objected to. 

Q. You don’t think that the manner in which this model 
is draped was adopted to facilitate the mental processes of 
the purchaser of this magazine in removing the drapes en¬ 
tirely and regarding her without any drapes? A. I honestly 
don’t. I hadn’t thought of that. I suppose you could make 
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that interpretation, but I hadn’t made that interpretation. 
I suppose you could mentally undress any woman. 

Q. Would you say that this model is in a reclining pos¬ 
ture? A. I think she is in a reclining posture. 

Q. Page 89, this is the “Paste Your Face Here” picture. 
This shows a phony sea, or background, where the girl is 
posed with a sailor’s white hat on and a blue brassiere and 
very scant panties, seated over the sailor’s shoulders, with 
his head between her legs. 

Mr. Bromley: Now, when you say brassiere, you 
mean the top piece of her bathing suit, don’t you? 

Mr. Hassell: I wouldn’t call that a bathing suit. 

Mr. Bromley: You wouldn’t? 

Mr. Hassell: No. 

Mr. Bromley: Well, that is what it is. 

Mr. Hassell: Well, I am glad to have counsel’s 
statement on that. It certainly doesn’t appear to be 
a bathing suit to me. There is no water in that back¬ 
ground in this picture. As far as the picture is con¬ 
cerned, the sea might be a thousand miles away. 

The Witness: Well, that is not true on this one 
here. It is a deep sea, and ocean waves are represented 
behind this. 

By Mr. Hassell'. 

Q. Well, you may call that ocean waves, but it don’t look 
like ocean waves to me, but you think that pose of a girl 
seated astride the shoulders of a sailor, designed for some 
sailor to paste his picture there, is not lascivious and one 
would not get a lascivious enjoyment from the pose? A. 
No, I don’t get that impression. 
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Q. Well, it says, “Paste Your Face Here.” A. That is 
right. 

Q. That means any of the seven hundred thousand people 
who purchase this magazine, doesn’t it? A. That is right. 
It doesn’t have to be limited to those. I assume anybody 
could. | 

Q. Why would anyone want to paste his picture there? 
A. Well, as more or less of a joke, I suppose. 

Q. You say there is nothing indecent, lewd, lascivious, or 
obscene in that— A. I do. 

Q. —picture? A. I do. 

Q. Now, on page 90, the cartoon, “She Came Directly j 
From The Wedding—Boy! That’s Patriotism.” 

Doctor, do you think there is any indication or any design 
in showing that cartoon that this young lady who has gone 
directly to the war factory in her wedding gown is passing 
up great pleasure that she might enjoy on her honeymoon 
evening? A. Well, I gather that she came directly from the 
wedding to her work. For what reason, I don’t know. 

Q. Your imagination wouldn’t follow you any farther? 
A. Yes, that she left her bridegroom and came to work. 

Q. But, “She Came Directly From The Wedding—Boy! 
That’s Patriotism.” A. Well, I think that she is not wasting 
any time. She is pre-occupied with her war effort. She is 
willing to sacrifice any personal interest. 

Q. You don’t seriously contend that that is the fact to 
be drawn from this cartoon, do you. Doctor? A. Yes, I do. 

I see no reason why it should not be in these times. After 
all, this magazine portrays the times and the present mores. 

Q. You have heard of such a thing happening? A. No. 

Q. You would be amazed if you ever heard it happen? A. 

I would think it was an extreme situation. 

Q. Page 105, the cartoon at the lower right-hand corner 
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of that page, showing south sea damsels and what appears 
to be a male figure in rather loose shorts, clinging to what 
looks like might be a cocoanut palm, and another male figure 
in a sailor suit with a paddle and some sort of a canoe 
making his way to shore and the statement: “Thank God— 
Help at Last.” 

What sort of help do you think this forlorn male figure 
on shore is to get from the man in his boat? A. I think he 
is to be rescued from this desert island, from this group of 
natives who are standing in the back. They are apparently 
female natives. 

Q. Do you get any sex connotation from that? A. One 
could get a sex connotation from that, yes, indeed. 

Q. You think it is entirely decent, and not lewd and 
lascivious? A. Well, I think it is not lewd or indecent. 
I think it is commonplace. 

Q. Page 110, the cartoon at the bottom, center of the 
page, with the legend underneath, “That's Miss Blimpton, 
our special nurse for low blood pressure patients!” Note 
the eyes of the male person in the lower right-hand corner 
of that picture as he glances around back at the female 
figure. Note the male figure in the upper background with 
the walrus mustache who has just lost his hat, or his hat is 
flying up in the air. Note the whispering comments of the 
intern, or attendant standing near the elevator talking to 
the doctor, I presume, who has a small satchel in his hand, 
and note the size of the breasts in proportion to the balance 
of the figure of this nurse. 

You say that that cartoon is not indecent? A. No, I 
think it is plain down-right silly. There certainly is not 
any indecency about it. As a matter of fact, the breasts 
that you think are so large I think is a nurse’s bib on the 
front there. 
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Q. A nurse’s bib? A. Yes, which tends to exaggerate 
the breasts which, in this picture, are only vague in outline 
in the lower part. 

Q. Why was the name Blimpton chosen? ' A. I haven’t 
the slightest idea. 

Q. To donote the size of the breasts, would you say, Doc¬ 
tor? A. I hadn’t thought of that before. 

Q. You hadn’t? A. No, I hadn’t 

Q. Well, how about “Our special nurse for low blood 
pressure patients”? A. Well, that is a very common ex¬ 
pression when an attractive nurse goes along, I think. I 
think it is just a silly joke. I see nothing indecent about 
that, or obscene. 

Q. In other words, her presence would give some sexual 
excitement or stimulation to the patient requiring a boost 
in blood pressure? A. One could make that interpretation, 
I suppose. 

Q. But you don’t? A. I don’t. 

Q. And you think it is perfectly decent? A. I think it 
is silly, but respectable. 

Q. Page 127, here we have a cartoon or an illustration 
of female figures. One figure lying among pillows wearing 
only a yellow filmy brassiere and panties of the same ma¬ 
terial, the panties being loosely put on, and showing very 
little between the legs, and under this illustration appears 
these words: “Hew to the Line, Bertha, Let the Skirts 
Fall Where They May.” 

Do you think this picture or illustration is intended for 
the male readers of this magazine, Doctor? A. I think it 
is intended for both. As I understand, this caters to the 
man and also to the woman, and it is in keeping with the 
mores of the times. They are painting stockings on the legs 
and I think that is a bathing costume that the girl has on, 
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I think it is. I cannot see how there could be any improper 
exposure, even in that position. There certainly is none 
portrayed here. 

Q. How can you call it a bathing costume when there 
appears to be a fence in the background with a house in 
the distance and some greenery around? A. Well, the 
costume is a bathing costume, I am sure, because it looks 
like many bathing costumes that I have seen. 

Q. Have you ever seen any brassieres and panties— A. 
Never decorated like that. 

Q. You never saw any like that? A. No. 

Q. There might be, though? A. There might be, yes. 

Q. You think the women, if this is intended for women, 
would get any exhilaration from that cartoon and the posi¬ 
tion of the young 'woman lying down on the ground with 
one leg up in the air? A. No. 

Q. It would be the man -who would benefit by that, Doc¬ 
tor? A. Possibly. 

Q. You say you see nothing indecent, vulgar, lewd, or 
lascivious about that? A. I do not. 

Q. Did you read the article “Offensive On the Home 
Front”? A. What page, please? 

Q. Beginning on page 56, with material on page 144, in 
the third column. A. Was that specified or cited material? 

Q. The material in the third column on page 144. A. 
Oh, yes. 

Q. You did not read this entire article, did you, Doctor? 
A. I don’t recall. Yes, I think I did. I recall it now with 
the specified material, or the marked material, on the third 
column, 144. 

Q. You don’t recall what the article is about? A. I 
don’t recall it in detail. 

Q. Well, beginning down there in the third column: 
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‘‘Women in his walk of life didn’t hit their men, nor did 
they hit their women. Once he had slapped a prostitute 
in Bordeaux who had persisted in keeping his hat, but that 
didn’t count. He was amazed to find himself slapping his 
second woman. 

“Dorothy began to cry loudly and headed out of the 
room. Dizzy and with the taste of blood in his mouth, he 
noticed how large the uniform made her behind look.” 

Do you think there is nothing indecent in that language? 
A. I do not. 

Q. That is perfectly proper to refer to that portion of 
a woman’s anatomy? A. I think it is. It is common, but 
I think it is not indecent, certainly. It may not be in good 
taste. 

Q. Now, coming to the September issue, page 10, do you 
think the “conservative suggestion”, Doctor, on this page 
reflects or is intended to reflect the reaction as is obtained 
by readers of this magazine? A. I don’t. I think that is 
the exceptional case. He signs it “The height of expecta¬ 
tion”. I expect that would be, and it is my opinion, that 
that is from an extravert; or might even be a pervert. 

Q. Why do you think the editors of this publication should 
pick that out of probably thousands of letters they receive 
for publication? A. I think he does it to show both ex¬ 
tremes. I think this is one that shows that. There are very 
few of those letters that show that sort of thing and there 
are many letters received. 

Q. But you have no definite, factual information as to 
why this letter was selected? A. Yes. to show the extremes. 

Q. You have that? A. I have that information from Mr. 
Gingrich. 

Q. You have that from Mr. Gingrich? A. Yes. 

Q. He claims that this is to show that they have readers 
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who want these Vargas entirely in the nude? A. I wouldn’t 
say that, I wouldn’t attempt to testify for Mr. Gingrich. I 
simply quote what he has told me, that he introduced this 
letter to show the extremes in letters. He will probably tes¬ 
tify for himself. 

Q. Now, page 38 we have another Varga girl picture 
entitled “Military Secrets”, and this one is clad in, I guess 
you would call them sandals and the garment which covers 
the small part of her back comes down a little way on her 
thighs. That does not obstruct the view of her figure in 
the least, does it, Doctor? A. It displays her figure. 

Q. Completely? A. I would say. 

Q. In this picture what would you say that those marks 
on the side of this model purport to show or represent? 
Her ribs? A. No, I think those are the folds of the muscles. 
They are not rightly placed for intercostal spaces which 
show that these are not drawn up from real life, but from 
dummies. Anatomically those folds are incorrect. That is 
the fold you refer to on the side of the thorax. 

Q. Doctor, would you say that this model as shown in 
this picture in life-like print is practically unclothed so 
far as garment is concerned? A. Yes. 

Q. The expression on the model’s face, the thing that 
appears there on her hand labelled “Diary” coupled with 
“Military Secrets”, taking all of those things into considera¬ 
tion, do you consider this picture to be indecent, vulgar, 
obscene, lewd, or lascivious? A. I do not. 

Q. What would you think that the military secrets has 
reference to in connection with the diary in her hand? A. 
Probably a date that she has. 

Q. But it says secrets. A. The date is a secret to her, 
probably. 

Q. Now, the verse under there: 
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“Now, no one can peek 

r i fi i ^ 

At this Book of the Weak— 

In wartime I have to be cagey, 

That boy in the Army 
Would certainly bar me 
If he knew I dated a J. G., 

That boy in the Navy j 

Whose hair is so wavy 
Would tear it right out at the roots 
If he found that I 
And a Leatherneck Guy 
Were now in romantic cahoots!” 

614 

So, would you say the secrets might refer to dates with 
a boy in the Army and one in the Navy? A. That is right. 

Q. And one in the Marines? A. That is right. 

Q. With this expression in connection with the expression j 
on her face and with the very scanty costume, that does not j 
convey to you any idea of indecency? A. No. 

Q. On page 43, I believe you said on direct that this 
cartoon with the legend underneath “Sold American” 
brought to your mind the chant of the tobacco auctioneer. 

A. Well, it brought to my mind the idea of that, I thought,, 
because there was an American boy here with a cigarette, 
in his mouth and the old sheik is saying “Sold American”. 615 
I thought it was a play on that “Sold American” that comes 

i 

on the Lucky Strike hour. 

Q. What has been “Sold American”, two slave girls here? 

A. Possibly. 

Q. They have a loose jacket on the upper parts of their 
bodies and apparently nothing else. Is that right? A. 

Well, it looks as though they had white trousers on in 
this picture. 

✓ i 
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Q. Yes, but I say on the upper part of the body. A. 
Oh, yes. 

Q. What would an American soldier—apparently, there 
is a tank in the background and the fezzes and other cos¬ 
tumes indicating North Africa—what would he be doing 
with two slave girls? A. Well, he might be going out with 
them for a good time. 

Q. He would buy two slave girls to go out for a good 
time? A. I don’t think he would buy them; he might rent 
them. 

Q. The legend is “Sold American”. A. That is why I 
think it is a joke. The girls are being presented to the 
group of people and the American boy is holding up the 
money and has a cigarette in his mouth. I don’t think 
there is any question about that. 

Q. He is buying the girls to take them out for a good 
time? A. He might be. 

Q. You don’t get any sexual connotation from that? A. 
I don’t. 

Q. You don’t get anything indecent from that? A. I 
don’t. It happens too often. It is commonplace and poor 
taste. 

Q. Now, coming to the cartoon on page 65, this picture 
is of a man dressed in a red checked apron, half-way out of 
the back door of the house, and a red-headed young lady 
dressed in rather tight fitting slacks and a tight fitting gar¬ 
ment around the upper part of her body, and under the 
cartoon this legend: “Come back later, sweet—my wife 
hasn’t left for the factory yet.” 

Do you say that this cartoon has no indecent connotation? 
A. It has not. It is a satirical cartoon depicting the ten- 
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dency of the times when many women are working and it 
puts the man in the kitchen. 

That is done on the stage and in various ways and it is 
the reverse of the iceman coming years ago. It is silly. It 
doesn’t connote any obscenity. It is just a joke. 

Q. This girl is the milkman? A. That is right, and the 
housewife has gone to the factory and the man of the house 
is doing the housewife’s work. It is a cartoon on the mores 
of the times. 

Q. And the attitude of the individual leaning out of the 
kitchen door and the expression on his face, coupled with 
the words in the legend, don’t convey to you the idea that 
there is going to be any off-side shenanigans between this 
individual and the young lady? A. No, I think it is just 
a joke. I can’t take it as literally as that. 

Q. And the cartoon on page 66 at the top of the page, 
showing a young lady seated on a young man’s lap, lolling 
over him with her arms around his neck and his arms folded 
around her, in very close embrace, apparently kissing, and 
the conversation between the charwomen who come upon 
this scene is reported in the legend underneath: “It’s the 
only time that her and her young man have for courting— 

% 

they both work nights in a war plant.” 

That is apparently the explanation of the woman with ; 

y ^ Jl 

the feather duster in her hand to the charwoman who has 
an amazed, blank, open-mouthed stare on her face. 

You contend that this cartoon is not indecent and has 
no indecent connotations? A. In my opinion it depicts 
the times, as the description underneath indicates. It is a 
take-off, it is a joke. 

Q. Page 84, the cartoon showing a young sailor seated on 
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a couch and a young girl seated beside him in a red dress, 
she with her arms around his neck and he with his arms 
around her, and they being engaged in what might be 
described as a wet kiss—the young lady’s mouth appears to 
be open—the old folks peeping around the door, and it 
says: ‘Every night he tells her he is sailing tomorrow.” 

Would you say that this pose and this cartoon and the 
language underneath, especially the kiss, has nothing of 
indecency in it? A. I would say that it is nothing in¬ 
decent and is in keeping with the mores. This is a sailor 
and it is a silly joke. One has to have a far-fetched imagina¬ 
tion to paint anything indecent into such a commonplace 
thing as that. 

Q. Page 86, Doctor, “Goldbricking with Esquire”, at 
the bottom of the first column: 

"A sergeant was home on emergency furlough to be with 
his wife who was expecting a baby. One morning on his 
way to her room, he passed the baby’s ward and stopped 
to have a look at the recently arrived children; in one comer 
he noticed two of them in a serious conversation. He re¬ 
ports it went something like this: 

“First: ‘I’m a girl. What are you?’ * 

“Second: ‘I’m a boy.’ 

“First: ‘You look like a girl to me.’ 

“Second: ‘Well, I’m a boy. Wait until the nurse leaves 
and I’ll show you.’ 

“The nurse did leave and the boy lifted the covers: ‘See 
blue booties.’ ” 

Is it your testimony, Doctor, that there is nothing indecent 
in that alleged joke? A. No, it might have a double mean¬ 
ing. Blue booties for boys and pink for girls. 

Of course, that is intended to take away the double mean- 
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ing, which, in spite of that, is probably there in your mind 
which would mean that they exposed their sex organs. 

Q. Don’t you think, Doctor, as a matter of fact, that is 
the only reason that alleged joke was published? A. So 
what? What if it was? 

Q. If it was? A. So what? 

Q. That would not be indecent? A. No, it would not. 

Q. I see. On the other page, the third column, at the 
bottom: 

“She: ‘Would you like to see where I was operated on 
for appendicitis?’ 

“He: ‘No—I hate hospitals.’ ” ; 

A. That is a silly joke. Suppose she did show where she 
was operated on for appendicitis. If it was a McBurney 
scar she would not be displaying anything. If it was a 
right rectus scar it would be up near the umbilicus. 

Q. Do you think this was put in this man’s magazine for 
any other purpose than to convey the idea that this fellow 
was a moron and he didn’t know when he had an opportunity 
to see something? A. I think like most of these jokes it was 
a little humor to the boys and older than the boys enjoy it. 

i 

It is silly and innocuous and silly to think of it in the way 
it is presented here. 

Q. I am glad to have your reaction. A. I have very strong gg7 
feelings about this. 

Q. Apparently so. Page 102, this cartoon showing a man 
in a ragged white shirt, with staring eyes and mouth wide 
opened and fingers spread apart, and the girl in a brassiere 
and panties, lying on what appears to be the beach, with her! 
legs cocked up, underneath which appears: “Ain’t it a damn 
shame? Plenty of water on this island, plenty of food, and 
now I get hallucinations!” 
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Do you get any indecent, lewd, or lascivious eonnota- 

6 2 o 

tions from that cartoon, Doctor? A. I don’t. As a matter of 
fact, there is a double meaning there and if there is a 
double meaning there it is an hallucination. Apparently 
there is a young lady lying on the beach. 

Chairman Myers: We will adjourn at this point. 
Would it be convenient for counsel on both sides to 
start at 9:30 instead of 10 tomorrow morning? 

Mr. Bromley: Yes, Mr. Chairman. 

Chairman Myers: If that is agreeable, we will ad¬ 
journ until 9:30 tomorrow morning. 

629 

(Whereupon, at 5 o’clock p. m. the hearing was ad¬ 
journed until 9:30 o’clock a. m., Thursday, October 
21, 1943.) 
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HEARING OF OCTOBER 21, 1943. 


PROCEEDINGS RESUMED*. 


Chairman Myers: We are ready to proceed. 


Kenneth J. Tillotson, a witness called by and on behalf 
of the Respondent, having been previously duly sworn, re¬ 
sumed the stand and testified further as follows: 

Cross Examination by Mr. Hassell (Continued): 

Q. Doctor, let’s take up the October, 1943, issue of Esquire. 
On page 10 under “The Sound and the Fury”, the sub-title 
“The case of the classy chassis”, in the latter half of the 
last paragraph the writer says: 

“Though my liking for the Varga wenches is supreme, I 
would not replace the chassis on page 10 for a Varga dame. 
It is too bad you could not provide a larger of such photo 
so that we, who appreciate shapely forms, could pin up. 
A spot has been reserved on my wall to deposit such a 
dish.” 

Do you think that is an average and natural reaction to 
the Varga pictures as they appear in Esquire in these is¬ 
sues? A. Yes, I think it is. I think most of the Varga girls 
are depicted for that purpose, for pin-ups. 

Q. And aside from any sexual gratification this writer 

and similar writers might get from such pictures, what 

$ 

other gratification— A. I don’t concede that they get sexual 
gratification. I consider that they might, but I think we 
can’t necessarily say that. I think they like beautiful women 
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and these are portrayed as the type of American beauties 
of the times. 

Q. Why does a man like beautiful women? A. I think 
for the same reason you and I do, probably. 

Q. That is really a foolish question? A. It is not a foolish 
! question. It is the sex instinct in us. 

Q. And it is a fact that the normal virile adult male 
likes beautiful curves and the curves of the body, and the 
more he can see of them the better he likes it? A. The more 
he can see of the curves? 

Q. Yes. A. Perhaps, yes. 

Q. Speaking of the curves and the erogenous zones, you 
have indicated in your testimony heretofore that there were 
two erogenous zones. I assume you have reference to erog¬ 
enous to the male through his vision? A. That is right. 

Q. When he looks at a woman. These two zones are the 
pubic area and the breasts. Are there any others? Al. Well, 
the feet and the hair and everything might stimulate sex 
thoughts, but that is not the same as the erogenous zones. 
The mouth, of course, is an erogenous zone. 

Q. How about the curves of the body? A. I think they 
probably are part of sex and suggest sex in the female. I am 
not saying these Varga girls aren't sexey. I didn’t give you 
that impression, did I? 

Q. You admit they are sexey? A. Yes. But I definitely 
say they are not lewd, lascivious, filthy or obscene, because 
the so-called erogenous zones which you just mentioned and 
the things you show in those nude photographs—I think 
they are obscene. I call that obscenity. That is what we 
have to guard against and that is the important distinction 
we have to make, that there is no indecent exposure. 

Q. Those nude photographs— A. Those are obscene. 
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Q. Don’t you recall that the females depicted in those 
photographs didn’t have alluring figures— A. I didn’t study 
them very carefully. 

Q. Their breasts were pendulous, nothing beautiful about 
them, no beautiful features, the figures were not beautiful. 

Why would you say those would be more obscene than 
pictures such as the Varga pictures, which are manifestly 
drawn to appeal to those susceptibilities in a man? A. Be¬ 
cause the important thing is that in the Varga girl pictures 
there is no indecent exposure, whereas in those nude pictures, 
the genitals and everything else is exposed. 

Q. Do you consider it to be a fact that in a great many 
persons indecency is disgusting? It doesn’t stimulate sex. 
A. I am not saying these would stimulate sex in everybody. 
I am saying that they may stimulate sex in some. 

Q. You mean the nude pictures? A. We are talking about 
two different things. I thought we were talking about the 
Varga girls. These nude pictures, of course, would stimu¬ 
late sex in some people. That is a variable thing. 

Q. This whole subject is very variable, isn’t it? A. Very 
variable. 

Q. For instance, take you and I—you have studied these 
eleven issues in Esquire for ten days to two weeks, possibly 
the great amount of compensation you have had with re¬ 
spect to them in the past few days and they cause you to 
grow calloused to it, become disgusted with it, as with a 
spicy joke that is repeated once too often. Isn’t that true? 
A. I think if we have got the proper fundamentals of re- 
spectibility and decency, our working with Esquire for the 
time suggested isn’t going to in any way change those funda¬ 
mental principles of decency in our attitude of what is right 
and wrong, and what is good for the public to have, which 
is after all what we are trying to determine. 
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Q. Aside from Esquire, would you say that it is possible 
for the average normal, this ideal person, that through your 
testimony is set up here? A. Not the ideal, the average 
individual. 

Q. The ideal average? A. Yes. 

Q. That it is quite possible that such a person might be¬ 
come surfeited with obscenitv or salaciousness? A. I don’t 

* 

think the average individual is, no, indeed, I don’t think so. 
I think the average individual, as I can see them, is quite 
guarded and draws the line in his own experience pretty 
carefully. 

Q. As a matter of fact, his own experience and his en¬ 
vironment and his upbringing have a great deal to do with 
it? A. That is right. 

Q. So when you attempt to define the average or normal 
individual you are attempting to take off and put into one 
minute package all the environments and experiences in 
life, not to say anything of the physical condition of the 
individual; you are attempting to put all that into one 
package? A. You would attempt to make an evaluation 
of it. 

Q. But you don’t think this average or normal individ¬ 
ual you spoke of would become surfeited or calloused or 
grow tired of obscenity, with the constant repetition of 
obscenity, or filth or lasciviousness? A. I think if he were 
subjected, the average individual, he would very quickly 
i become disgusted with it. I think the average individual 
doesn’t like obscenity and filth and so forth. 

Q. So if you were in business to appeal to the average 
individual you wouldn’t give him too much, too constant 
filth or obscenity, would you? A. If I wanted to sell a 
magazine or appeal to the American public I would shy 
away from what I considered lewd, lasciviousness; and 
filthy obscenity. I don’t think it goes across. 
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Q. Xow, Doctor, coming back to your experiences and 
your training, I believe you testified that as a part of your 
qualifications you have gone into the sex life of a great 
many of your patients. A great many patients who have 
consulted you about others? A. That is correct. 

Q. You have had occasion over the past 15 or 20 years 
to spend a great deal of time on sex, haven’t you? A. That 
is right. 

Q. Yet you think you are still in a position that you 
haven’t grown calloused or anything of that sort? A. Well, 
I will answer that by telling you that I was asked by the 
Bishop of our Diocese to lecture to the clergymen , of the 
Diocese of Eastern Massachusetts last winter on psychia¬ 
try, touching on matters pertaining to psychiatry, with 
special reference to sex adjustment, and to advise them how 
to give advice to families and young people about neuro- 
psychiatric disorders, and I gave them ten lectures and two 
clinics, and I gave those clergymen that course, which was 
very well received and appreciated. I don’t think my 
Bishop would have asked me to do that if I had become 
a calloused, loathsome creature and hardened to sex. 

Q. Don’t misunderstand me, Doctor. A. I never have. 

Q. I didn’t mean that you were becoming loathsome. A. 
I know that. 

Q. I said calloused— A. I think a person who is cal¬ 
loused to sex and those things is more or less loathsome. 
He is to me, and to my standards. 

Q. Xow you say those lectures were given to clergymen? 
A. Yes, the Episcopal clergymen of the Eastern Diocese 
of Massachusetts. 

Q. You consider clergymen within this class of the aver¬ 
age or standard individual? A. I certainly do. That is a 
higher standard, clergymen and priests. 
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Q. Well, let me see, now. You say higher standard, 
Doctor? I thought we had defined that, we had just one 
standard, or one average. A. What are you speaking of 
now, in regard to what? 

Q. You are speaking of the effect that this material 
would have on the average person. A. I would put clergy¬ 
men above the average. 

Q. You wouldn’t put them in this class? A. The average 
men? , 

Q. This class we are speaking of. A. I would say a little 
higher than the average. 

Q. Would you submit these eleven issues of Esquire to 
any of those clergymen, or any clergymen? A. As a matter 
of fact, one of the priests who visited me recently, one of 
my parish priests, looked over these Vargas with this mate¬ 
rial in mind, and he expressed his opinion. 

Q. I see. Now, coming to page 37 of the October issue— 

Mr. Bromley: May we have, please, what that 
opinion was, before we leave this subject? 

Mr. Hassell: I think we have too many opinions 
now. 

Chairman Myers: Did you ask for it? 

Mr. Bromley: No, he didn’t ask for it. 

Mr. Hassell: No. 

Mr. Bromley: I thought he should have, having 
gone that far. 

Chairman Myers: Perhaps you can take it up 
on rebuttal. 

Mr. Hassell: I am not interested in the opinion 
of the clergyman. If you put a clergyman on the 
stand perhaps I could ask him some questions. 

Mr. Bromley: I thought you kind of opened the 
door a crack. 
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Q. The cartoon picture at the lower right-hand corner, 
page 37. I notice this picture is in an apparently tropic 
setting, there being a cabbage palm in the background. 
A. I can’t hear you. 

Q. This picture appears in a tropic setting. There is a 
tropic tree and palm of some sort in the background. 
There is a man seated on the beach, clothed only in trous¬ 
ers, nothing above his waist. He has an identification tag 
around his neck. He very likely is a sailor or soldier. 
He has tatooed on the biceps of his right arm what appears 
to be a semi-nude figure. It looks like she has a grass 
skirt on but nothing above that, and the lines are drawn 
adjacent to the biceps so as to indicate that he is flexing 
his biceps so as to make the middle of this figure’s anatomy 
move backward and forward, and a half-naked native girl 
is gazing at this figure. 

Do you mean to state to the Board that this cartoon has 
no indecent sexual implication? A. I mean to say just 
that. This is a very* common thing. Many marines and 
sailors have these tatoo things on them and this depicts 
surprise in the Hawaiian girl, or hula-hula girl, to see this 
American sailor have this model on his arm. I don’t think 
there is any sex in it at all. I don’t think the girl has 
that in mind, her eyes show surprise clearly at this per¬ 
formance. 

Q. You don’t think this was included in this issue of 
this magazine with the idea of giving any sex angle to the 
readers of the magazine? A. Well, it may be the idea of 
burlesque in the mind of the sailor. I don’t think it is 
particular sexey. 

Q. It is not sexey to you at all? A. No, it is not. 
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Q. Kow, coming to page 38, the article “Wise Men Pick 
‘Pyknic’ Girls. Scientists recommend for marriage the 
honest-to-God woman, built as nature intended, with more 
curves than brains.” 

1 believe you said on direct that this article by J. George 
Frederick is based on some scientific or alleged scientific 
investigation? A. i”es. The terms are derived from the 
work of Kretschmer. Kretschmer tried to relate emotions 
and personalities with body structure and body build, and 
the Pyknic is a certain type, Leptosome-asthenic is another 
type. There are many other types. We don’t need to go 
into that. But those are the two extreme types of body 
people. The Pyknic type being the short, squat type, and 
the Leptosome-asthenic the tall, not athletic type, but 
rather thin, tall type, and as depicted on this page, page 
37, showing the tall woman beside the shorter man. 

Q. Doctor, you wouldn’t classify Esquire as a scientific 
magazine? A. Xo, indeed. 

Q. How many readers of Esquire, or what proportion of 
the readers of Esquire, do you think know about the scien¬ 
tific Pyknic? A. I wouldn’t know, I haven’t any idea. 

Q. Would you think that the average reader of Esquire 
would have this reaction, a Pyknic is something to play 
with, a good time, or entertainment? A. That is they think 
of a Pyknic as a picnic? 

Q. Yes. A. That is right. I think the average would 
think that, but if they read the article it would explain 
it to them. 

Q. You think this article would explain it? A. Yes, 1 
do. 

Q. Now let us read a little of this article: 

“Want your love life, your marriage, to be one long, 
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joyous, satisfied picnic, with, the least amount of upset and 
snarl in it? Then pick yourself always a ‘Pyknic’ type of 
girl, never a “Leptosome-asthenic’ type. 

“Don’t blame the pun on me, but on the scientists 
who invented the word Pyknic to describe the kind of 
woman who it is widely agreed has so much more desirable 
a body and disposition, so much better adaptation to love, 
marriage, motherhood. 

“Why do vou need to be told all this? “Because the Pvknic 
woman doesn't get the breaks, as a rule, in most beauty 
contests, model selections, and other preferments based 
solely on idealized eye appeal, even though what she’s got 
to offer is plenty! Statistics show that in reality she does 
get the breaks when it comes to marriage, for which she 
is superbly fitted. Men who follow their basic instincts 
usually pick her.” 

• Xow do you think that is a correct statement, Doctor, 
“Men who follow their basic instincts usually pick her”? 
A. Xo, I don’t think that is necessarily true. 

Q. If that were true then the question is why should 
anybody read this, take up time to read this stuff? A. 
Well, I think it is in the nature of entertainment, and it 
is informative in referring to a really scientific background. 
The article, as is expressed in the paragraphs you read, 
is a play on the word picnic, and is a pun, and I think 
most of us would agree that pun is the lowest form of 
humor, but it is there. 

Q. Continuing with the article: 

“But many men wonder, or waver and take a chance, 
and thus take on a considerable extra load of difficulty.” 

Over in the next column we have a paragraph numbered 
one, descriptive of the Pyknic type, as follows: 

“Tending to be short and stocky, well-built, fairly well 
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rounded, short neck, more or less round head, somewhat 
ruddy complexion, graceful wrists, bone frame that is not 
heavy; and there is a slight tendency to stoutness after 
twenty. The nose is never thin, bony or aquiline. Her 
pelvic regions are markedly well developed, with definite 
rear curves. 

“The Pyknic type of woman is always very markedly 
and decidedly feminine; soft, jolly, yielding, loving, peace¬ 
ful, sunny, good-natured temperament, adaptable, loyal, 
forgiving, and healthy, extravert and particularly competent 
in sex and child-birth and child care. She is not particu¬ 
larly a mental type, it is true, but then she is not given 
to neurosis, intransigence, self-seeking ambition, obsessions. 
On the contrary, she is much given to seeking her happiness 
in catering to those she loves. She is humanistic, sympa¬ 
thetic, warm, social, but it is true, inclined to be rather 
easy-going, vain and careless. Love of comfort is strong; 
she knows how to relax, she likes food and people. 77 A. 
You know, that is undoubtedly taken from Kretschmers 
book. It sounds like the English translation, very much. 
That is really a scientific paragraph you have just read. 

Q. Would it happen that you had ever read any so-called 
horoscopes? A. I have heard them read. 

Q. You don 7 t see any similarity in this language to the 
matter described— A. As a matter of fact, a scientist by 
the name of Jung in Zurich has accused Kretschmer of just 
that sort of thing. He says it is a horoscopic view of 
human make-up and personality. 

Q. I am glad to hear that. I have had to read a great 
many of those things and this whole article sounds very 
much like it. A. You understand, I didn 7 t say I accepted 
this scientific theory, but it is a valid one, it is one of 
many. 
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Q. Coming down further in this article to the lower half j 
of the fourth column on page 38: i 661 

“Pyknic types (about 60 per cent of all women). 

“ ‘Short-slender’ with busts 30-34 (5 per cent of all 
women. 

“ ‘Short-normal’, with busts 34-40 (10 per cent of all 
women). 

“ ‘Medium-normal’, with busts 34-40 (25 per cent of all 
women). 

“‘Short-heavy’, with busts 36-46 (6 per cent of all 
women). 

“‘Medium-heavy’, with busts 38-46 (14 per cent of all 
women). i 662 

“Average height, 5 foot, 3 inches; average weight, 128 
at 25 years of age; average neck, 15.27; average waist 
29.15; average hips, 38.62; average ankle, 9.25.” 

Then he gives the measurements of the leptosome-asthenic 
types, and in each of those he gives the measurements of 
the busts and at the bottom the hips. I guess the idea is 
that before a person picks his company he should apply 
the tape measure to her. Is that the idea? A. I didn’t 
get that. This is a part of the article showing the various 
anthropological variances in the human being. Those of 
us wrho have been interested in Kretschmer know how 
much emphasis he has put on anthropology in trying to j 
determine these body structures and body builds, and I 
concluded that since this article referred to that, this was 
a reference to measurements of the parts of the body that 
would naturally be measured in making anthropometric 
comparisons. I 

Q. As far as its being useful to readers of Esquire, do 
you think those details are of value? A. I think it might 
be of interest to us in estimating whether the breasts wre 
have been talking about are over-emphasized or not. 
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Q. How about the average reader of Esquire? A. I think 
the average reader wouldn't pay much attention to this. 

Q. Further down in that paragraph in that column—the 
next paragraph— 

“You can see how many of the measurements of the Pyk¬ 
nic type ‘suffer 7 in contrast with standard eye-minded ideas 
about ‘beauty’.” 

He refers to the Venus de Milo, “the truly beautiful 
woman, who is a Pyknic woman, (as practically all Greek 
women -were and are), with the pelvic development that 
meets the great test of the ages for womanliness.” A. You 
know what that means in scientific terms, don’t you? 

Q. Do you think, Doctor, that this writer is putting too 
much emphasis upon the bust development and pelvic devel¬ 
opment of women? A. No, I do not. 

Q. And going further down, at the bottom of that 
column, the article says: 

“The Pyknic woman scores high here not only because 
she is far and away the most generally satisfactory love 
partner, wife and mother, but because she blends well with 
all types.” A. That means she is an extravert instead of 
an introvert. 

Q. At the bottom of the third column, page 39: 

“The Pyknic type of womanly beauty, frankly, is Mother 
Nature’s masterpiece of good, hearty practicality and adap¬ 
tation to woman’s earthly chores, as well as man’s comfort 
and delight. She is a ‘natural’, not a wraith intended for 
some other world or a soul that doesn’t look at home here 
below! The Pyknic woman can take it and give it.” 

Do you still say that you don’t find any undue emphasis 
upon the portions of a woman’s anatomy that the average 
male reader of Esquire would get a sexual kick from in this 
article? A. I do not see any undue emphasis. 
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Chairman Myers: In the second column of page 
39 they refer to Pyknic men. 

The Witness: Oh, yes, this isn’t just for women. 
Kretschmer’s theory is applied to both sexes. 

Mr. Hassell: I think if you will read the article 
in its entirety you will find that very little space 
in proportion is devoted to men. We are discussing 
women. 

Chairman Myers: You know, man is the weaker 
vessel all the way through. 

Mr. Hassell: The female is played up. 


By Mr. Hassell: 
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Q. Kow, the Varga picture at pages 43-44. Doctor, this 
is a reclining posture, isn’t it? A. Yes. 

Q. And the covering on this model is quite flimsy, isn’t 
it? A. Yes. 

Q. Are these the ribs we see through this garment? A. 
I think we see the interspaces. 

Q. But you see the umbilicus there, don’t you? A. I 
the depression. 

Q. Do you see the nipple on the right breast? A. I 
a point there. You can’t see the nipple. I suppose the 
nipple is underneath that. It is pointed, on the right, in 
profile. 

Q. Do you still say that there is nothing indecent in 
this posed picture as shown here? A. I do. 

Q. Page 49, we come back to the iceman-milkman motif, 
in a full page cartoon showing a very hefty red-headed 
guy or man with—I don’t know what you would call that 
smile on his face—certain of ultra-ultra satisfaction as 
though he was about to consume a choice dish. He has 
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his arm around this lady, who is seated in his lap, and the 
lady’s breasts are, I should say—or would you say, Doc- 
1 tor,—rather over-sized for her waist measurements? 

Would you accept that? A. They are prominent. 

Q. Very prominent. And there is a cocktail table or a 
coffee table with a cocktail shaker and apparently two 
cocktail glasses on the table. 

The man who is holding the woman in his lap has on 
overalls, apparently. He looks like he might be a work¬ 
man. The husband—I assume he is the husband—with 
the very glaring eye and this stare at the sight he sees, 
.comes in dressed in topcoat, cane, spats and hat, and we 
have this legend at the bottom of this cartoon: 

“Hello, dear—this is the gentleman who sells us our 
fuel oil.” 

Do you say, Doctor, that there are no indecent sex impli¬ 
cations in this cartoon? A. I say there are no indecent 
sex implications. I think it has sex implications, and I 
think it is coarse and commonplace and rather cheap. I 
don’t personally like the cartoon. 

Q. In a situation of that sort what would be the natural 
assumption of this irate husband if he came in and found 
his wife in this position after having partaken of cocktails 
with the fuel oil man? A. I suppose he would be very 
indignant. 

Q. Why? A. I think anybody would be indignant if 
that is his wife, as you assume, and if she had her arm 
around the fuel oil man in this position—I think he would 
be indignant. It indicates they are making love to each 
other. 

Q. The husband shows indignation on his face, doesn’t 
he? A. I can’t tell whether that is a smile or a leer or 
surprise; perhaps it is all of them. 


Kenneth J. Tillotson—for Respondent — Cross. 

Q. It is a fact, isn’t it, Doctor, that some men have been 
killed for less of an offense than this fuel oil man is com¬ 
mitting? A. I have heard of such things. 

Chairman Myers: They call that the unwritten 
law. 

By Mr. Hassell: 

Q. You find nothing indecent, lascivious, or lewd in that 
picture? A. I do not. I think it is coarse and common- 
place. 

Q. Page 56—no, 128. A. It begins on page 56. 

Q. And goes to 128, the article “Portrait Above the Fire¬ 
place.” I believe you described this story in your direct 
examination. A. Yes, sir. 

Q. Rather accurately, as I recall, except that you didn’t 
read the language of the friend of the hero in the story 
who imparted to the hero the information that the picture 
he had idolized was the picture of the madame of a bawdy 
house. A. I don’t know as I used that expression, but I 
thought I conveyed that idea. 

Q. In the fourth column, page 128, it reads: 

“Tressant hesitated, but he went on. ‘Of course, you 
don’t know, John. I hate to think of anyone ever laughing 
at you. But that is a portrait of Mabel Haynes. She was 
the madame of the highest class house in the old district.’ ” 

Doctor, do you say that that story does not have any 
filthy or indecent implications? A. I do. 

Q. Do you think it would be perfectly proper as a sub¬ 
ject of conversation betw’een two male friends for the 
one to indicate to the other that a woman whom he has 
proclaimed as his mother, or the picture of a woman he 
has proclaimed to everyone as his mother, was, in fact, 
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the madame of a bawdy house? A. Yes, if he knew that 
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to be the case and wanted to be that frank. He was 
intoxicated. 

Q. You say there is nothing indecent or filthy in that? 
A. ^Nothing indecent or filthy. It may be poor taste and 
commonplace writing. 

Chairman Myers: Is there anything in the story 
to indicate she may not have been his mother? 

The Witness: Yes, there is. 

Mr. Hassell: Yes, but he accepted it as a picture 
of his mother. He didn’t know who his mother was. 

677 The Witness: I think that brings out respect of 
womanhood. Even after he was told this. 

By Mr. Hassell'. 

Q. Coming to ‘‘Goldbricking with Esquire”. A. Page, 
please? 

Q. On page 93. In this connection, these alleged jokes 
in this magazine—all of the off-color jokes have not been 
pointed out here. I so stated to Mr. Harding in my letter. 
We will only cover those that I pointed out to counsel. 
The second alleged joke on page 93 reads: 

67 8 “Five times the beautiful woman stared invitingly at 
the man sitting in the lobby of the hotel. Then growing 
bolder she approached him. ‘Hello/ she said, smiling 
sweetly. 

“ ‘Don’t bother me, madam/ he replied brusquely ‘Liq¬ 
uor is my weakness.’ ” 

Doctor, do you contend that there is no indecent implica¬ 
tion in this alleged joke? A. I contend that is not indecent. 
Unquestionably it refers to sex. 
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Q. In other words, this woman manifestly tried to pick 
this man up. A. That happens all the time. 

Q. The third item in that column: 

“A pullman porter who had started out on an all-night run 
had his trip cancelled. Returning home unexpectedly, he 
took a look around the house, then took out his razor and 
stropped it vigorously. 

“ ‘What you doin’, Sam?’, asked his wife. 

“ ‘If dem shoes stickin’ out from under the bed ain’t 
got no feet in ’em, ah is gonna shave.’ ” 

Do you find any indecent implications in this joke? A. 
I do not. 

Q. What would you say the joke means? A. I think 
the implications are that if there is somebody under the 
bed he is going to attack him with the razor. 

Q. Why would somebody be under the bed and why 
should he attack him with the razor? A. Because he would 
probably have been visiting his wife. 

Q. And having been caught almost in the act— A. Pos¬ 
sibly in a compromising position. 

Q. Yes. The Pullman porter indicates that he may take 
revenge on him. A. Yes. 

Q. Handle him roughly. A. That is correct. 

Q. You say there is no obscene, lewd, lascivious, or filthy 
implications in that joke? A. No. 

Q. I believe the next one I called attention to was No. 
17 which is the second from the top on page 93, the last 
column. This reads: 

“ ‘What does f-e-e-t spell, Johnny?’, asked the teacher. 
Johnny didn’t know. 

“ ‘What’, persisted the teacher, ‘is it that a cow has 
four of and I have only two?’ 

“Johnnie’s answer was as surprising as it was unex¬ 
pected.” 
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"Sow, what would have been the expected answer to that 
question? A. I suppose “feet”. 

Q. Well, what would have been the unexpected answer? 
A. I suppose tits. 

Q. So with that explanation of that alleged joke you 
wouldn’t say that that is indecent, obscene, lewd, and 
lascivious? A. No. 

Q. Or that it has a filthy implication? A. I don’t think 
it has. I don’t think tits is an indecent word. 

Q Now, pages 104 and 105: “The Sporting Scene.” 

“Nature’s darling discovers that a little learning of 
sports can be much too much.” 

Now, Doctor, isn’t this a story of a woman war-worker 
who became fatigued by reason of having been required to 
pose for pictures in addition to her work, and so forth, 
and required a rest and was given a vacation? She goes 
on a vacation. Her name is Libretta. A. Luberta, isn’t it? 

Q. L-u-b-e-r-t-a? A. That is right. 

Q. She goes on a vacation and when she gets to the vaca¬ 
tion spot she tries various diverting sports. She tried— 
A. Golf first, I think. 

Q. Was it golf? A. Yes. 

Q. I believe it was golf. Some man playing golf tried 
to pick her up and she repulsed him, and then she tried 
tennis, and the remark is made in the lower part of the 
second column, “She was not one to injure eyes in her 
tennis outfit. When her playmate got a load of her lines, 
he wondered if he could change his room.” 

Then she goes, I believe, to swimming, and over the first 
column of page 105, near the middle of the column, it is 
said: 

“Luberta in her bathing suit was not one to be passed 
up except by a man who had to tap his way around with 
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a white cane. She dove in quickly and was splashing 
around, strictly minding her own business, which was very 
lovely business fore and aft to look at. 

“Then, be damned if a man didn’t swim right into her 
and go into his act,” and so forth. 

After repulsing him she gets disgusted and starts back 
home and on the train, and I am reading from the last 
column: 

“On the train when she gave the conductor her ticket 
she growled, ‘I will slug the S. O. B. who says I’m not 
doing this right.’ ” 

She was criticized by each of the others who tried to 
make contact with her heretofore. 

What do you understand the line, or word, S. O. B. 
stands for? A. I think we understand what that is. Do 
you want me to repeat that? I will say that it is a coarse, 
commonplace expression. I think we all understand what 
that means. 

Q. Well, following this paragraph I read: 

“The conductor gulped, but said nothing to Luberta. 
To a brakeman he whispered, ‘Keep an eye on that woman. 
She’s nuts.’ 

“Wken Luberta got home she spent the rest of her vaca¬ 
tion sitting around the house, or in movies, or saloons. 
She married a 4-F guy and they were very congenial, having 
twenty-one progeny just as fast as nature would allow. 

“One day her husband said, "Kids are handy as tax ex¬ 
emptions but when I think of bills I feel faint.’ 

“Luberta went to her spouse and patted him tenderly 
‘I know, Honey, but you don’t realize how much fun some¬ 
thing can be without so damn much advice.’ 

“She meant doing the children’s washing, possibly.” 

Just what did she mean, Doctor? A. Probably having 
a family and having children or sex life, perhaps. 
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Q. The great satisfaction obtained out of sex relations 
with her husband? A. Possibly. 

Q. You say that there are no obscene, lewd, lascivious, or 
indecent implications to be drawn from that— A. I do. 

Q. —article or story? A. I do. 

Q. That was perfectly proper? A. I do. 

Q. There was one matter in connection with the “Por¬ 
trait Above The Fireplace” at 56 and 128. 

You will note on page 56, Doctor, that that is one of 
the prescribed stories or articles in this issue of the maga¬ 
zine. It has the Rx. A. Since you call my attention to 
that I have looked over these magazines pretty much, and 
I find that there are a great many of them. 

Q. But that is— A. That is one, yes. 

Q. “Especially recommended by the editors”? A. Yes. 
I notice that it has that recipe sign there. 

Q. Now, coming to the November issue, Doctor, at pages 
45 and 46 you have a large two-page picture of the Varga 
girl with the verse, “Virtue Triumphs,” which should be 
read in connection with the pose and the expression on 
the face: 


“The look of alarm 

On this bundle of charm 

May set up some foolish illusions. 

Her state of attire 

May also inspire 

Some rather ignoble conclusions. 
Perhaps you’ve surmised 
That the gal’s been surprised 
By a villainous sort of a louse— 

But, Brother, you’re wrong, 

You’re been wrong right along— 

It wasn’t a wolf . . . but a mouse!” 
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Do you say that this pose which, I will be glad to have 
the record show, happens to be not a reclining pose, she 
is seated with her legs crossed, that there is nothing in¬ 
decent, lewd, lascivious in this picture, or the verse accom¬ 
panying it? A. It is my opinion that there is nothing 
lewd, lascivious or indecent or obscene in the picture or 
the verse accompanying it. 

Q. What sort of garment would you say this lady has on, 
Doctor? A. I think it is a corset, or corset-like garment. 

Q. Do women wear corsets now? A. Yes, some do. 

Q. I thought they called them girdles. A. No they are 
now wearing a girdle material with certain dresses, or 
corselette, or corset-like materials, and many patients of 
mine wear supporting corsets. 

Q. They are the over-stout or misshapen ones, aren’t 
they, Doctor? A. Well, yes. Yes. That may be a girdle. 
I will accept that correction. 

Q. I wasn’t correcting it, Doctor. A. I think you may 
be correct. You are more correct than I. I think that 
may be a girdle. 

Q. Page 52 we have another of the cartoons, the sheik 
motif cartoons, I will call it such, the full-page cartoon, 
showing one Oriental gentleman in the background with 
his arms about two ladies who are none too heavily clad, 
you might say, walking away, and in the foreground an 
Oriental gentleman, possibly a sheik, he has a feather or 
something on his turban, with three other females, dressed 
in filmy trousers, I guess you might call those jackets, 
with only partly covered breasts, under which is this 
legend: 

“Such a neighbor—always borrowing.” 

Doctor, what do you think the neighbor is borrowing, 
these two— A. Women. 
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Q. What shall we call them? A. Harem girls? 

694 

Q. Concubines? A. Yes, harem girls. 

Q. What do you think the neighbor is borrowing the 
two girls for? A. Well, you can let your imagination go 
and say for sex purposes. 

Q. Will you say there is nothing lewd, obscene, lascivi¬ 
ous, indecent or filthy or having sex allusions or implica¬ 
tions that can be drawn from this cartoon? A. I do. 

Q. Now, coming to page 60, we have the colored photo¬ 
graph on page 60, and on 61 under the title and descrip¬ 
tion, “The Esquire Canteen. The girls from the Folie 

695 Ber S ere ” 

The first sentence in that reads: 

“Here are five perfectly good reasons why service men 
and mere civilians pause for laughter, libation and libido 
at the Folie Bergere.” 

What does libido mean, Doctor? A. Sex instinct. 

Q. Sex entertainment referred to here? A. Well, enter¬ 
tainment of the libido would be entertainment of the broad 
sex instinct. 

Q. Well, they are referring here to—this sentence I have 
read to you refers to entertainment, doesn’t it? A. Yes. 

Q. “Pause for laughter, libation and libido at the Folie 

6g6 Bergere.” A. Yes. 

Q. You still say that that wording, that language, 
coupled with the very scanty costumes of the females pic¬ 
tured on page 60 doesn’t have any obscene, lewd, lascivious 
! or indecent implication? A. I do. 

Q. Xow, on page 66, we are back again to the half-naked 
native girl motif, in a cartoon at the top of page 66. This 
! shows two soldiers with their hands upraised surrounded 
by, on one side, three females clothed in, what do you call 
those, sarongs, that covers the buttocks only, and nothing 
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above the waistline? Each of them have a spear, or two 
of them have a spear and there is one shield, possibly. 
On the other side two females similarly clad with spears i 
and shields and underneath is the legend: “It’s no use, 
Sarge—we’re outnumbered—Yippppeeee!” 

Apparently these soldiers are extremely elated over being 
outnumbered in this instance, aren’t they, Doctor? A. Yes. 
They seem to have laughter and elation from their expres¬ 
sion. They seem to be elated. 

Q. Why would you think they would be elated? A. , 
They might be attracted by these girls here surrounding 
them. 

Q. They are attracted by the half-naked women? A. Yes. 

Q. Who are surrounding them? A. Yes. 

Q. Anticipating sexual gratification? A. Possibly. 

Q. Doctor, you would still say that that cartoon has no 
indecent, obscene, or lascivious implication? A. I do, yes. 

Chairman Myers: Suppose we recess for ten 
minutes. 

I 

i 

(Whereupon a recess was taken.) 


Chairman Myers: All right, proceed. 
By Mr. Hassell : 
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Q. Now, Doctor, next we come to the picture appearing 
on page 73, which appears to be a photograph in color enti- j 
tied: “Golden Mould.’’ This lady is apparently reclining, 
is she not? A. She is. 

Q. And this silk-like material thrown across her body in- ; 
dicates that aside from that material she is nude, doesn’t 
it? A. I would think so. 
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Q. Apparently the material is so sheer or else it is wet 
1 and clings to portions of her body, isn't that true? A. 
That is right. 

Q. You can see the umbilicus here, can you not? A. Yes. 

Q. Now, how about the shadow down below that? Would 
you think that might be the pubic hair showing through 
the material? A. No, I don’t. 

Q. The breasts are very definitely defined in this photo¬ 
graph, are they not? A. I would disagree. They are rather 
indefinite there; pretty well covered completely. 

Q. You mean to say the lower outline, more than half 
of the lower part of the right breast, you can see that, can 
you not? A. I thought it was rather poorly outlined in 
this, but I will accept, if you want to say so. Let us as¬ 
sume that it is. 

Q. Your imagination wouldn’t be strong enough to de¬ 
fine the metes and bounds of that breast? A. You are 
talking about the right side? 

Q. Yes. The left as you look at the picture? A. Yes. 
You can see that there is a breast there, but I think it is 
poorly defined. 

Q. Now, Doctor, in view of the pose, the method em¬ 
ployed in covering the model, the exposure of the form, 
and so forth, don’t you say that this picture has any in¬ 
decent, lewd, lascivious, sex implication? A. I don’t. 

Q. On page 77, “First Nights and Passing Judgments,” 
an article, the sub-title of which reads: “If play pro- 
! ducers give a damn about making this member of the 
audience happy, they can skip the following.” By George 
Jean Nathan. 

The first numbered paragraph in the first column starts 
1 out, “Simple interior sets,” down to about seven or eight 
lines which has—perhaps I better read the sentence: 
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“Simple interior sets, otherwise perfectly all right, which, 
for no good reason, and merely because their designers 
can’t resist a little artistic self-expression, include such 
stairways as have seldom been encountered outside the 
Palazzo Vespucci, or an old-time St. Louis sporting house.” 

Do you know what that refers to, that St. Louis sport¬ 
ing house? A. I don’t know exactly, but I will assume 
that it might be a house of prostitution. 

Q. Over in the paragraph numbered 10, this language: 

“Young floozie characters wearing short skirts that tightly 
embrace their hinterparts and who interpret their roles by 
crossing their legs three inches above the knees and dang¬ 
ling red handbags big enough to hold the books of the 
Com Exchange Bank.” 

Their hinterparts are what? What does that have refer¬ 
ence to? A. I suppose to the buttocks. 

Q. In paragraph 15: 

“Any more plots about someone who mistakes an inno¬ 
cent institution for a bawdy house, or vice versa.” 

There is no doubt about what bawdy house means? 

A. No. 
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Q. Then, column 4, paragraph 21: 

“Den don’t gimmie any more a dat crap.” 

What does crap mean? A. Jargon, I suppose. 

Q. What is that? A. Any of that back talk. 

Q. I mean what does the word mean ordinarily? A. It 
is the vernacular for cheap talk, isn’t it? 

Q. Does it mean anything very filthy actually? A. It 
could be, in another sense, not in this sense, but in another 
sense the word itself could mean something else. I think it 
could mean dung or manure. 

Q. And then it goes ahead: 

“What da Hell did yuh tink I wuz gonna do? Hang 


i 

i 

I 
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i around dis dump waitin’ fer Santa Claus tuh take care a 
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me, fer Chris’ sake? Looka you! What a yuh got? Six years 
yuh went tuh college an’ what da Hell a you got? A louzy 
handout a thoity bucks a ■weekI Xot fer me! Yeah, I got 
mine, but I took it!” A. That last paragraph, of course, 
is from The Dead End Kids and these paragraphs are all, 
as I see it, criticisms and are meant to show up—it is a 
passing judgment, it is meant to show up and in that way 
I think they are justifiable. 

Q. Does the fact that filthy, indecent, obscene, lewd and 
lascivious language happens to appear in some play justify 
the inclusion of that language in a magazine of this sort? 
A. Well, I don’t— 

Mr. Bromley: Wait a minute. I object to that 
question on the ground that it assumes that the 
language is filthy, indecent and obscene. 

Chairman Myers: Read the question. 

(Question read.) 

Chairman Myers: It seems to me there is an as¬ 
sumption. 

Mr. Hassell: I submit the question is entirely hypo- 
708 thetical. 

Chairman Myers: Well, but it is assuming some¬ 
thing, just the same. 

Mr. Hassell: I am asking this witness, who is 
qualified as an expert, and I am assuming that such 
filthy language is taken from a play, and I am asking 
him if it is justifiable to include it in a magazine. 

Chairman Myers: But are you assuming that it 
is included in the magazine, or are you stating that 
as a fact? 
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Mr. Hassell: I haven’t stated that as an assump- 
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tion applied to this magazine or it is any magazine, 
generally speaking. 

Chairman Myers: Well, on that basis, I think the 
question is proper. 

The Witness: On that basis I certainly don’t think 
it should be included in a magazine. 

Q. I see. Now, Doctor, do you think this language we 
find in this article, the language I pointed out to you in 
several paragraphs which I have read, is filthy, indecent, 
lewd, lascivious, or obscene? A. I do not. I think it is 

j 7in 

coarse, profane, and borders on vulgarity. 

Q. Coming to page S3, the cartoon in the upper left-hand 
corner of this page which carries other cartoons, showing two 
girls, possibly of the floozy type, conversing with a man in 
the background with his face turned away, and apparently 
dancing couples shown through the door, and to the back of 
the lady seated in the red overstuffed chair there are what 
appear to be hats, and under this cartoon appears this 
legend: 

“My date’s at the awkward age—all hands and no dough”. 

Doctor, what do you think that statement made by the 
female character shown at the left of the cartoon, who has 
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her mouth open, is intended to convey? A. That he prob¬ 
ably -wants to make love to her, but probably hasn’t any 
money to pay for the dancing. 

Q. Love how? A. Probably wants to hold hands or put 
his hands on her. 

Q. Would that indicate he wanted to feel the lady on parts 
of her body? A. That I think is stretching it a bit, possibly. 

Q. You don't think there is any such inplication in this 
cartoon or the language underneath it? A. There might be 
something of that nature, yes. 
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Q. That had not occurred to you before in your study of 
this? A. Yes. 

Q. It did. A. Not when I looked at the cartoon. 

Q. It had not occurred to you when counsel questioned 
you on direct about this cartoon? A. No. 

Q. It just occurred to you now? A. It just occurred to me 
since I was in here yesterday. 

Q. I see. Now, coming to page 89, which is what appears 
to be a picture in colors with the title “ Stage Door Esquire, 
Backstage at the Greatest Show on Earth, 1 ” and shows in 
full two women, portions of two other fully clothed women, 
one seated and the other one possibly standing, and a hobo 
clown in the center, the female figure at the lower right clad 
in an ornate turban effect hat, something draped around her 
neck that hangs over her breasts, under which appears pos¬ 
sibly a brassiere, and three fans of brown crystallite material 
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Q. Now, we have first, item 4, which is the last item in 
column 1 of page 94. This extends over to the top of column j 
2 of that page, and reads: 

“The corporal was going home on a furlough and was 
lucky enough to have a Pullman reservation. When he got I 
ready to retire and pulled back the curtains to climb in his j 
berth, he was astonished to find two luscious”—note the 
word “luscious”—“blondes reposing there. He carefully 
checked his ticket, reservation and berth number to make ; 
sure he wasn 7 t wrong, then said: Tm deeply sorry, ladies. I 
Fm a married man—a man of respect and standing in my 
community. I cannot afford to have a breath of scandal 
touch me. I am sorry—one of you girls will have to leave. 7 77 j 

You note the statement that one of the girls will have to ; 
leave? A. He should have said both of you will have to 
leave. 
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Q. That had not occurred to you before in your study of 
this? A. Yes. 

Q. It did. A. Not when I looked at the cartoon. 

Q. It had not occurred to you when counsel questioned 
you on direct about this cartoon? A. No. 

Q. It just occurred to you now? A. It just occurred to me 
since I was in here yesterday. 

Q. I see. Now, coming to page 89, which is what appears 
to be a picture in colors with the title “Stage Door Esquire, 
Backstage at the Greatest Show on Earth,” and shows in 
full two women, portions of two other fully clothed women, 
one seated and the other one possibly standing, and a hobo 
clown in the center, the female figure at the lower right clad 
in an ornate turban effect hat, something draped around her 
neck that hangs over her breasts, under which appears pos¬ 
sibly a brassiere, and three fans of brown crystallite material 
surrounding her middle or buttocks, with nothing visible in 
front of her anatomy. 

Would you say that this figure in this picture is not in¬ 
decent, lewd, or lascivious? A. Definitely not. 

Q. Now, coming to pages 94 and 95, another one of the 
usual Esquire features, “Goldbricking with Esquire”, pur¬ 
porting to reproduce certain jokes or alleged jokes. 

Doctor, I believe on direct examination either with re¬ 
spect to this matter or similar matter appearing under the 
same heading, there was some reference either by counsel or 
yourself to the fact that this matter was taken from publica¬ 
tions produced in Army camps. A. I didn’t make that 
statement. 

Q. You did not? A. I know nothing about that. 

Q. If that is so, do you think that would affect the ques¬ 
tion of whether the matter should be regarded as obscene, 
lewd, lascivious, or filthy? A. No. 
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Q. Now, we have first, item 4, which is the last item in j 
column 1 of page 94. This extends over to the top of column ; * 

2 of that page, and reads: 

“The corporal was going home on a furlough and was j 
lucky enough to have a Pullman reservation. When he got 
ready to retire and pulled back the curtains to climb in his | 
berth, he was astonished to find two luscious’ 7 —note the 
word “luscious”—“blondes reposing there. He carefully 
checked his ticket, reservation and berth number to make ; 
sure he wasn’t wrong, then said: Tm deeply sorry, ladies. 

I’m a married man—a man of respect and standing in my 
community. I cannot afford to have a breath of scandal 
touch me. I am sorry—one of you girls will have to leave.’ ” ; 

You note the statement that one of the girls will have to 
leave? A. He should have said both of you will have to 
leave. 

! 

Q. And that these are luscious blondes. The implication 
is, isn’t it, Doctor, that he will willingly, gladly, and anx¬ 
iously spend the night in the berth of one of the luscious 
blondes? A. That interpretation can be made. 

Q. What other interpretation could be made? A. But in 
his embarrassment in coming on the luscious blondes he 
should have said, “Both of you ladies will have to leave.” 

I don’t think there is any humor in the fact that he was 

J '■ 717 

going to get in bed with one of them, but the humor is in the 

fact that he said one would have to leave rather than both 

of them. That’s the way I take it. 

Q. Had the publishers of Esquire so printed the joke, do 
you think anybody would have gotten any kick out of it? 

Do you think the publishers of Esquire would have printed 
it at all? A. I think that is funny. Here is a respectable 
man in a community—yourself, for instance, Mr. Hassell— \ 
who goes to his berth and says, “I am a perfectly respectable 
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man, I work for the Government, but one of you will have 
to leave.” 

You would want both to leave and I would, too. 

Q. Being a married man, anybody who told such a joke 
about me would be uttering slanderous words, actionable. 
A. Certainly, I agree with you. 

Q. But, do you think there would be any reason for in¬ 
cluding this joke at all, or would it have been a joke had it 
been worded as you indicated? A. Of course, not, that is 
the point of the joke. 

Q. And certainly the obscene, lewd, lascivious implica¬ 
tions in that joke— A. There are no such implications. If 
you cut that sort of a joke out, you cast all American humor 
in the ash can. That is the most innocent joke and it is as 
old as the hills and as common as the leaves on the trees. 

Q. The fact that it is old does not make it less obscene 
or lewd or lascivious? A. No, but it is not obscene. 

Q. You don’t think there is any obscene, lewd, or lascivi¬ 
ous implication to be drawn from the story that puts a re¬ 
spectable man in bed with a luscious blonde, a perfect 
stranger to him, in a Pullman? A. But the man didn’t get 
in bed, did he? We don’t know that. 

Q. But the joke leaves that impression, that he is willing 
and anxious and desirous. A. I am sorry, I didn’t get that 
at all. 

Q. The next one of these items is item 15— A. Is that on 
page 94? 

Q. The fourth column of page 94. This reads: 

“He: T see your husband has been promoted to a master 
sergeant. I suppose he’s brillant and knows everything.’ 

“She: ‘Don’t fool yourself. He doesn’t suspect a thing.’ ” 
A. That probably refers to some friendship that she has had 
with this particular man, with the “He”. 

Q. Some sub-rosa liaison with this “He”, who is talking 
to this married woman? A. Some sort of friendship or re¬ 
lationship. You can go as far as you like. 
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Q. Something that is concealed from the husband? A. 
That is right. 

Q. The natural implication is that it is a sexual relation¬ 
ship. Isn’t that the implication? A. I think that is what 
most of us think of first. 

Q. So, with that in mind you would say there is nothing 
lewd, lascivious or indecent in this alleged joke? A. No. 

Q. Now, the next is item 24, which is the first item at the 
top of column 2 on page 95, which reads: 

“Home on furlough the soldier was surveying his sweetie 
whom he hadn’t seen in months: ‘Slimmer, aren’t you?’, 
he asked. 

“ ‘Yes,’ she replied, ‘I’ve lost so much weight you can 
count my ribs.’ 

“ ‘Where,’ asked the G. I. with a gleam in his eye, ‘do I 
start?’ ” 

Doctor, do you think this implies or conjures up a vision 
of this G. I. soldier, home on furlough, starting on a manual 
excursion of the body of the lady to whom he is talking? A. 
I didn’t get that. 

Q. You didn’t get it? A. No. 

Q. I see. So you think there is no obscene, lewd, lascivious 
implication in this joke? A. I do not think there is any 
obscene, lewd, lascivious or filthy implication in this joke. 

Q. Or indecent? A. Or indecent. 

Q. Item 27, which is the last item on column 2 on page 
95 and extends over to the top of the next column and reads: 

“The beautiful Army hostess, newly arrived in camp, 
thought she would take a nude dip in the clear blue lake 
while the men were out on drill and no one was nearby. It 
so happened that a rookie K. P. was sent down to the lake 
for a bucket of water, and seeing her pink clothes on the 
bank, sat down to watch. The beautiful Army hostess re- 
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mained submerged up to her neck until she could no longer 
stand the chilling water, whereupon she scampered up the 
bank and found an old dish pan half buried in the mud. 

! Hurriedly digging the pan out, she held it in front of her 
like a shield and came ashore. 

“ ‘You wouldn’t have such a smirk on your face if you 
knew what I’m thinking’, she said. 

“‘Oh, I know what you’re thinking, all right,’ said the 
K. P. ‘You’re thinking that pan’s got a bottom in it.’ ” 

Now, what portion of the anatomy of this nude female do 
you think, Doctor, that pan was covering? A. In imagina¬ 
tion we could say that it covered her genitalia. Apparently 
it didn’t. 

Q. Here we have a joke and, as near as words can approxi¬ 
mate it, a picture which definitely shows the pubic regions 
there. This young woman exposed to the view of this young 
man— A. We have in this a joke first. Secondly, words 
which lead some imaginations, probably not all, to conclude 
what you have just stated about it. I still feel it is not lewd, 
filthy, indecent, or obscene. 

Q. But this joke does point to the most erogenous zone as 
far as the male eye is concerned, does it not? A. It may 
connote that. It is by connotation only; it does not describe 
it. 

Q. "What, aside from that, does it describe? A. Just what 
it says. You and I are now talking about this joke, the con¬ 
notations of what is written here. 

Q. The natural implications, the natural or the perfectly 
reasonable picture that any man would get from reading 
those words. That would be a visualization of just what is 
said here, would it not? A. That would be a visualization 
of genitalia. What his visualization of that would be might 
be different from yours or mine. 
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Q. What else could it be? A. Nothing else. 

Q. In view of that, you still say that there is nothing 727 
lewd, lascivious, obscene or indecent in this joke? A. In 
this joke, yes. 

Q. Now, the next item is 28, which is the second item 
appearing in the third column at the top of page 95. This 
reads: 

I 

“Have a good time at the party, daughter dear, and be 
a good girl.” 


“Make up your mind, mother.” 

You say that that alleged joke has no obscene, lewd, in¬ 
decent, lascivious implications, Doctor? A. I do. 

Q. You think it is perfectly reasonable to presume that 
this girl could not be a good girl— A. And have a good time. 

Q. And have a good time? A. I am assuming that, yes. 

Q. But that doesn’t convey to your mind anything in¬ 
decent? A. Not as a joke, no. 

Q. The next item in number 30, which appears in the 
second from the last item in column 3 on page 95 and reads: 

“Buck private: Tm afraid we can’t have much fun to¬ 
night. All I have left of my pay is some small change.’ 

“Sweet young thing: ‘Well, how much do you think it 
takes to send my kid brother to the movies—a five dollar 
bill?’ ” 

Would you say, Doctor, that you don’t think there is any¬ 
thing indecent, lewd, lascivious, or obscene in that alleged 
joke? A. I do not. 

Q. No such implication? A. No, sir. 

Q. Would your approach to these alleged jokes be altered, 
Doctor, by the fact that they are carried in a magazine pur¬ 
portedly for men only, or for men, and a magazine that 
features such things as this and the cartoons that we have 
called attention to and the pictures that we have called at- 


728 


729 



Kenneth J. Tillotson—for Respondent — Cross . 

tention to? A. I don’t think I would call them any differ¬ 
ently anywhere. 

%/ * 

Q. The next item is number 31, the last item in column 3 
on page 95. 

“ ‘Pardon me, Miss,’ said the sentry, ‘But it’s against regu¬ 
lations to swim in this lake.’ 

“ ‘Well, for Heaven’s sake!,’ exclaimed the maiden, ‘why 
didn’t you tell me before I undressed?’ 

“ ‘It ain’t against regulations to undress, lady.’ ” 

Would you gather that this sentry, who is talking, gets any 
sexual gratification from viewing this young lady who was 
about to swim in the lake in the nude? A. I couldn’t get 
that interpretation of what the soldier gets from it. I 
think he was being very technical and it is sort of a coarse 
joke. 

Q. You say it is coarse, but not lascivious, lewd, obscene, 
or indecent? A. That is right. 

Q. Xow, the next item is 35 or 36. I assume the cartoon 
probably does go with this joke. 

Mr. Bromley: That is a picture of soldiers camou¬ 
flaged as trees. They are undoubtedly looking through 
the holes, too. 

Mr. Hassell: At two nude females in the water. 

Mr. Bromley: You bet. 

By Mr. Hassell : 

Q. And another one removing her clothing on shore. And 
under the cartoon appears this legend: “You’re sure there 
are no soldiers around here?”, but from the way the trees 
are leaning, some peeking behind others, apparently there 
are soldiers there. 
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Now, under that follow this—I think it is separate from 
the next item, 36—that appears to be a joke in itself. 

Here is the fourth item, the cartoon and legend at page 
95, column 4. And under that is item 36, the fifth item on 
that page, which reads: 

“A beautiful young lady went for a swim in a secluded 
spot, but forgot to take a towel. She had a swell swim then 
came out on the bank and was allowing Nature’s balmy 
breezes to dry her, when she heard a rustling in some nearby 
bushes. ‘Whose there’, she cried in alarm. 

“‘It’s Willie,’ answered a rather high-pitched voice. 

“ ‘How old are you, Willie?’ asked the girl. 

“The answer came quickly: ‘79, dam it.’ ” 

Now, taking the cartoon, Doctor, item 35, which we re¬ 
ferred to first here, do you accept counsel’s statement that 
there are soldiers camouflaged as trees in the background, 
peeking at these girls in the nude and getting nude and pre¬ 
paring to swim? A. I will. 

Q. Would you say that there is nothing indecent, obscene, 
lewd, or lascivious in the implications to be drawn from this 
cartoon, and the legend underneath it? A. I do. 

Q. Do you think it is perfectly proper for soldiers or males 
to peek at females surreptitiously while such females are in 
the nude or in bathing? A. I do not. 

Q. You think it is perfectly proper to recount that in a 
joke of this sort? A. I do, in a joke. 

Q. And you think no obscene, indecent, lewd, or lascivi¬ 
ous implications can be drawn from the cartoon? A. I feel 
certain of that. 

Q. As to the other item, 36, there is an individual lady 
in that alleged joke and it appears that Willie is in the 
bushes peeping at this individual nude who has come out 
of the water and is drying herself in the breeze without a 
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towel. Here we have the peeping Tom motif, don’t we? A. 
It could be. 

Q. It could be? A. Yes. 

Q. And why does 79-year old Willie say, ‘‘Darn it”, when 
he tells his age? A. He probably doesn’t get much sexual 
inspiration from the nude figure. 

Q. But the person who would buy such a book as Esquire 
and read such jokes as this, probably would get some sexual 
gratification from reading that? A. I wouldn’t say that. 

Q. You wouldn't yourself, would you, Doctor? A. No. 

Chairman Myers: While Mr. Hassell is waiting, 
perhaps you will clear this up. 

As 1 understand, when you refer to mores, you 
mean the habits, customs, traditions, institutions, and 
other undefinables that make up conduct in the life 
of people in a given time and place? 

The Witness: Yes, I do. 

Chairman Myers: That is like Professor William 
Graham Sumner’s definition attributing all human 
conduct to four particular things, hunger, fear, love 
and hate. 

The Witness: Yes. 

Chairman Myers: And you are in the medical field 
to psychiatry what the surgeon would be in another 
field of medicine? 

The Witness: That is right. 

Chairman Myers: You have made a special study 
of that line? 

The Witness: Yes. 

Mr. Cargill: Possibly you could define, Doctor, 
the sexually normal person. What would be the sexu¬ 
ally normal person? 
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The Witness: First of all, there are a great many 
variations within the normal sexual individual, and it 
is a pretty broad field to define, but I would say the 
average normal individual gets his sexual gratification 
in the normal way. I would say that the average nor¬ 
mal individual abides by the conventions and stand¬ 
ards of our society and does not get any real sex 
stimulation from anything that is presented here, 
that has been interpreted as inspiring sex. 

As a matter of fact, in thousands of cases I have 
studied it is only a minimum, even of the abnormal, 
who get any sexual gratification from pictures, sex 
material, and those individuals are usually sex devi¬ 
ates. 

I defined the normal person who would read a story 
or a joke with a double meaning and get a laugh out 
of it, but that wouldn’t inspire him to read more 
material or to impure thoughts or to sex activities. 
Most of the sexual psychopaths, the deviates, don’t 
get any kick out of these magazines. They want some¬ 
thing, they want the real thing, they want something 
that really goes to town. Something that is really 
obscene and vulgar without any question. The normal 
individual, on looking at these magazines, as I view it, 
doesn’t get any particular sex inspiration out of them. 
They get the humor and they get the play on the 
instinct of sex and they get the thrill. 

For instance, I asked a boy at the induction center 
“Do you like to go out with the girls”? 

He says, “Doctor, don’t you like to go out with 
women”? 

I don’t think there is anything sexual except in a 
broad w r ay in that. I mean when the average American 
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individual—for instance, in thinking it over, I think 
the 20 who do, and the 20 who don't, and the 60 who 
don't get the opportunity, is about right. I think 
that refers to the expression of sex. I suppose that 
expresses sex in the unmarried, but in my work with 
the normal at Harvard College I would say that far 
less than 20 percent of the boys have had sexual 
experiences. I would say that well over 65 percent 
have sexual problems in adolescence. I would say 
well over that. I would say 65 percent that come to 
the psychiatrist, or hygiene department, for clarifica¬ 
tion, and never have any of those men been troubled 
except one or two deviates with current literature 
books, either Esquire or any other. They know more 
than that. They are wise to the facts of life; in fact 
we give it to them in very good books, like Kuyken- 
dahl's “Sex Practice in Young Men.” We cite case 
histories in that. 

The older patients—I think our education now is 
to try to educate the younger people so they won't 
have to go through the experiences that my middle- 
aged patients or older patients have gone through, 
where, if they had known more about it, and the sex 
wasn't frowned at, or wasn't tabooed, and the forbid¬ 
ding of this material led them not to get a proper 
orientation. 

Does that answer your question? 

Mr. Cargill: That is very good. 

Xow will you give me a definition of the sub-nor¬ 
mal? 

The Witness: Sexuallv? 

Mr. Cargill: Yes. 
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The Witness: Well, we run into sex problems, or 
sub-normal sex problems, in two groups. First of all 74 ^ 

is the feeble-minded group. The group who haven’t 
the normal intelligence, and many of them are in 
institutions, and, of course, many of them are outside, 
unfortunately, and they would be the group that 
wouldn’t necessarily be able to read and write very 
much, but they are interested in sex. They are the 
low moron type, and they get into such difficulties. 

I think a good part of the prostitution are in the 
mentally deficient and the low intellectual standard as 
well as low moral standard. 

746 

Then we have the sexual psychopaths, the individual 
who may be a most intelligent individual, he may oc¬ 
cupy a very important part of society. He may be a 
clergyman, or priest or doctor or lawyer or anyone, 
and he may be quite successful, yet part of his life 
is devoted to really trying to satisfy some craving in 

j 

his sex instinct, and he doesn’t quite know what it is. 

He may have a perfectly satisfactory married life, or 
it seems to be, and yet it is unsatisfactory, and he may 
go scouting around for lewd pictures, or obscenity, 
or things like that. 

There are many deviations. I haven’t touched on i 

v 747 

homosexuality or the numerous deviations in sex, but 

; 

that gives you a general idea. 

Xow, there is no way of knowing what percentage 
of the population has sex problems. I can’t judge that, 

i 

but in the so-called neuropsychiatric group that I see, 
and I have seen a lot, I think sex plays an important 
part in some way in at least one-third. 

Mr. Cargill: Would you say, then, that one-third 
of the people of the United States would be sub-nor¬ 
mal? 
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The Witness: Oh, no, I didn’t mean that at all. 

Mr. Cargill: Have you any idea, or could you 
give us any estimate of this sub-normal percentage? 

The Witness: No, it would only be a guess. But 
from my work at the induction center I think that the 
intellectual average of the men who come through the 
first corps area, this is just men, is just about what 
we think that it should be. We have had sometimes, 
in 500 men a day, rejections, as sub-normal mentally 
for the Armv, of as manv as 25. 

Mr. Cargill: Twenty-five out of 500? 

The Witness: Five hundred, yes. 

Mr. Cargill: It would be five out of a hundred? 

The Witness: Yes. 

Mr. Cargill: Five percent? 

The Witness: Yes. That is a little high for our 
area. Other days it wouldn’t run more than one or 
two, or three percent. 

Mr. Cargill: Do you think there is any difference 
in that percentage between men and women? 

The Witness: No, I wouldn’t say so. 

Mr. Cargill: Would vou sav it would be the same? 

The Witness: About the same, I should think. 

Mr. Cargill: Doctor, what would be your defini¬ 
tion of sexual impurity? 

The Witness: You mean as an act? 

Mr. Cargill: No. We have used the word sexual 
impurity here during this hearing. 

The Witness: Well, anvthing that stimulates las- 
civiousness and inspires sexual desires that are illicit. 
Anything that stimulates the sex impulses so that it 
might be difficult for the individual to control that 
impulse, I would say, would be inspiring impure 
sexual thoughts. 
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Mr. Cargill: Do you think that pictures or reading 
material would inspire the sexual impure thoughts 7 ^1 
in this five percent, or sub-normal people? 

The Witness: I am sorry. That five percent 
wouldn’t be able to read sufficiently to get it, but those 
were the real illiterates. But let us take a group 
higher. It would be a group higher than the group 
you referred to and that would be, I would say, arbi¬ 
trarily, another five percent, and I think that five per¬ 
cent, if they saw grossly obscene and indecent things 
would get some inspiration out of it. They wouldn’t 
be able to see double meanings or get double meanings 
out of things such as the jokes we have had here. 752 

Mr. Cargill: Do you think that having those in¬ 
spired thoughts that would lead to further acts? 

The Witness: Not necessarily. They might in 
some. 

Mr. Cargill: Well, Doctor, do you believe in the 
normal and the sub-normal and the super-normal that] 
they practice any time during their lives up to, say, 

25 or 30 years, that they practice sexual impurity ! 
any time? 

The Witness: Do you mean by that masturbation? 

Mr. Cargill: Yes. 

The Witness: I think the majority of both men i 
and women up until adolescence masturbate, a great j 
majority, and after that— j 

Mr. Cargill: Wliat percentage would you say that i 
is? 

. The Witness: Well over 90 percent. They may do i 
it more or less unconsciously, but it is masturbation, 
and I think most of that would be conscious. 

Mr. Cargill: Then 95 percent of our population i 
through adolescence does perform this act? 
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The Witness: I would think so. 

Mr. Cargill: Do you think that pictures and litera¬ 
ture have a tendency to excite or cause this practice 
to be more prevalent than it would be ordinarily? 

The Witness: I do not, except in the exceptional 
cases. 

Mr. Cargill: Doctor, having studied these maga¬ 
zines, these eleven magazines, and having devoted con¬ 
siderable time to them, do you think that the maga¬ 
zine features sex as a feature? 

The Witness: I do not. 

Mr. Cargill: Do you think that the cartoons play 
on that— 

The Witness: Yes, they do. 

Mr. Cargill: —on that particuar feature? 

The Witness: Yes. 

Mr. Cargill: Sex? 

The Witness: Yes. 

Mr. Cargill: And the cartoons are a regular feature 
of the magazines, aren’t they? 

The Witness: Yes. 

Mr. Cargill: Then would you say— 

The Witness: Yes, sir. 

Mr. Cargill: —that that is one of the features? 

The Witness: Yes, sir. 

Mr. Cargill: Of this magazine? 

The Witness: In a general survey, yes, it is. 

Mr. Cargill: Would you say that those cartoons 
depict loose morals? 

The Witness: Xo. The cartoons? 

Mr. Cargill: Yes. 

The Witness: Those are the pictures. Certainty 
some of them do. 
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Mr. Cargill: And yet they are a feature, are they 
not, of the magazine? 

The Witness: Yes. 

Mr. Cargill: Would you say that the pictures and 
the cartoons and the reading material in these maga¬ 
zines properly portray the customs of our times? 

The Witness: Yes, I think that they do. 

Mr. Cargill: You don’t think that the magazines 
at large are loose and immoral? 

The Witness: No, I don’t think that those are 
immoral or loose. 

Mr. Cargill: Yet you say that the cartoons do de¬ 
pict times and customs of our times? 

The Witness: I think they do. The jokes are char¬ 
acteristic of jokes you see in other periodicals. 

Mr. Cargill: Turning to these magazines, would 
you give a definition of them as sexey magazines? 
Would you put them in that category, in your opin¬ 
ion? 

The Witness: Yes, I think they are somewhat 
sexey. 

Mr. Cargill: That is all. 

By Mr. Hassell : 

Q. You refer to the young adults with whom you came in 
contact at Harvard College as being sophisticated and edu¬ 
cated on sex matters? A. More or less. 

Q. That the education along that line is to remove the 
veil of secrecy, bring sex out into the open? A. Bring it 
out as a biological fact of life, and as a biological compo¬ 
nent of the well integrated individual. 

Q. That is the philosophy of the nudist, isn’t it? A. No, 
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I wouldn’t think so. I think the nudist is the extremist. 
Yes, he may adopt that philosophy, but I think as a rule 
they are extremists. 

Q. Have you read any nudist books? A. Yes, I have. 

Q. Isn’t that the philosophy they preach. Doctor? A. 
They do in an extreme degree. 

Q. How do you mean extreme? A. Well, they are ex¬ 
tremists. 

Q. They are bringing sex into the open, aren’t they, Doc¬ 
tor? A. That is true. 

Q. They have the sex commingled; they have the two sexes 
commingled to get accustomed with one another. A. That 
is not what I am talking about. I don’t approve of that at 
all. 

Q. Their contention is that that militates against the im¬ 
purity and immoral sex conditions. A. That is not what I 
am talking about at all. 

Q. Would you admit, Doctor, that you cannot predict what 
would be the reaction of any particular male who reads these 
pages of Esquire magazine? A. That is true. 

Q. You cannot say for certain that it will not, or portions 
of it will not arouse libidinous thoughts and ideas? A. I 
cannot. 

Q. You cannot? A. No. 

Q. Now would you say that any intelligent person, nor¬ 
mal intelligent person, can easily and readily and quickly 
decide for himself the effect, from a sexual standpoint, that 
these things in these magazines would have upon his mind? 
A. That is right. I think he could. 

Q. Now, Doctor, you have spent a good deal of time, 
haven't you, before you came here? Ten days or two weeks 
in studying and conferring about the matters involved in 
these magazines, have you not? A. Yes, I spent a good deal 
of time. 
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Q. Your time is valuable? A. I consider it so. 

Q. You are, in fact, being paid a substantial fee for being i 763 
here to testify, aren’t you? A. I expect to be. 

Q. You have been offered, or promised that? A. I have i 
been given to understand that my regular fee would be I 
forthcoming and, as a matter of fact, my regular fee will be 
somewhat lower than usual because I am interested in 
the fundamental issues as I see them here. I went to a great : 
deal of time and trouble to cancel important engagements j 
today in Boston to stay here and see this thing through. 

Q. So you are somewhat here in the capacity of a crusa¬ 
der? A. I think the freedom of the press and so forth is in- j 
volved here. It has been sold to me that way, anyway. ; 

Q. You are here, then, somewhat in the capacity of a 
crusader? A. I am, and my successors are. 

Q. Would you want to tell the Board what fee you are j 
being paid? A. I don’t know yet. 

Q. You don’t know? A. !No. 

Q. You said your regular fee. What is your regular daily | 
fee? A. My regular daily fee is $500 a day for going to ) 
court to testify. 

Q. Have you testified as an expert on obscenity in any : 
court cases? A. In several cases where obscenity has been j 
involved in Massachusetts. I can’t cite the cases at the i 
moment, but I have. j 7 *>5 

Q. You were called to testify as an expert to advise the 
court as to whether or not the matter involved was obscene 
or was not? A. I have many times done that. 

Q. Can you cite us one such case? A. By the Attorney- 
General of Massachusetts, Bushnell. I can’t cite the case, j 
He has the file. 

Q. The Attorney-General Bushnell of Massachusetts called : 
you and you actually appeared in court to testify as an 
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expert on obscenity? A. No, I think I conferred with him. 
I was in consultation with him and advised him concerning 
cases on obscenity. 

Q. But you didn't testify in court? A. I can’t recall def¬ 
initely any specific cases in court. 

Q. You can’t recall any case, or one case, in which you 
testified as an expert on obscenity? A. In court? 

Q. In court. A. No, not at this moment. 

Q. You think you are an expert on obsceneness, lewdness, 
lasciviousness, and filth, do you, Doctor? A. I think my ca¬ 
pacity as a psychiatrist which deals most intimately with 
the human mind in all of its variations and its normalcies 
and abnormal states leads me to have a better than average 
knowledge of what is obscene and what is the effect of ob¬ 
scenity, lewdness, lasciviousness and all these terms that 
have been mentioned here, what effect they would have on 
the individual, the normal and average individual. 

Q. Just what experience have you had as an obscenity 
1 expert? A. I don’t call myself an obscenity expert. 

Q. You don’t? A No, indeed. 

Q. You don’t call yourself— A. I don’t know what it 
means. I didn’t know there were such things. 

Q. An expert on lewdness or lasciviousness? A. Not at 
all. 

Q. Indecency or filth? A. Not at all. 

Q. You don’t call yourself that? A. I don’t call myself 
an expert on any of those categories, neither have I ever 
heard of one. 

Q. Just how much experience have you had in examining 
to determine whether or not there are lewd, lascivious, ob¬ 
scene, indecent or filthy books, pamphlets, pictures, papers, 
writings under statute, local, state or federal statute? Just 
how many of such things have you examined in the course 


257 


Kenneth J. Tillotson—for Respondent — Cross. 

of your experience? A. Not many statutory, except those 
specified. I don’t know what the statutes are. I don’t know 769 
what the legal situations were, except that I have been asked 
in connection with case studies, and in connection with legal 
action against individuals to examine the material as well 
as the individuals. 

Q. In this case in which you advised the Attorney-General 
of the State of Massachusetts in which obscenity was in¬ 
volved, was your conclusion and recommendation accepted 
by the attorney-general and acted upon by him? A. I be¬ 
lieve it was. 

Q. You believe it was? A. I know it was because he called 
me on all matters pertaining to psychiatric and related 770 
subjects. 

Q. You are now testifying that as a matter of fact he has 
acted upon your advice in bringing indictments and prose¬ 
cutions under Massachusetts’ obscenity statutes? A. I don’t 
know whether he brought indictments or not. You will have 
to confirm that with him. I know he usually takes my advice 
in matters of this kind. Probably he takes other advices, 
too. 

Q. How does he take it if he doesn’t indict? A. I don’t 
know. I can’t speak for the Attorney-General of Massachu- ; 
setts. 

Q. He tells you he takes it, does he? A. Yes, he does. 771 

Q. Or you understand that, or get that impression? A. 

I get that impression. I know him very intimately. 

Q. I see. 


Mr. Hassell: That is all. 




Kenneth J. Tillotson—for Respondent — Redirect. 
Redirect Examination by Mr. Bromley: 

Q. Doctor, in any one of your answers did you mean to 
intimate that, in your opinion, the magazine, as a whole, 
was sexey, did you? A. No, I did not. 

Q. Your answers to the member of the Board who ad¬ 
dressed the questions to you were intended only to charac¬ 
terize the questioned material being sexey? A. The ques¬ 
tioned material in these eleven issues? 

Q. Yes. Let me ask you this: Do you mean to say that 
the questioned material is sexually impure as distinguished 
from being sexual? A. Definitely not. 

Q. Would you mind telling us, then, what the priest said 
when you submitted the material to him? A. The priest 
said that he saw nothing obscene or indecent about any of 
the material that he glanced over, and he saw no reason 
why—he thought that the magazine fulfilled a public need. 

Q. Never at any time in any of your clinical, public or 
private, experience did the magazine Esquire play a part as 
a factor in any patients sex problems? A. It did not. It 
has not. 

Q. Would you say that our current day moral standards 
are featured by a frankness and forthrightness of expression 
about sexual matters which is far different from what pre¬ 
vailed 25 years ago or more? A. Very definitely. 

Q. Do you believe that as far as the youths of the country 
are concerned frankness and forthrightness of expression in 
sexual matters may very well, in the majority of cases, build 
up a resistance against lewdness, lasciviousness, and sexual 
impurities rather than break down the moral stamina? A. 
I do. 

Q. Will you tell me this, Doctor: In connection with 
some of the items you have used the term “commonplace.” 
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Is it your position that although some of the material is 

i 

coarse, or even profane, the material does not become obscene ; 775 
or lewd or lascivious or filthy? A. Yes, sir. 

Q. Referring to burlesque a moment, you stated to Mr. 
Hassell that burlesque has a sexual appeal to many people. 
Assuming that burlesque has a sexual appeal to many people, 
would that fact, in your opinion, render the descriptions of 
burlesque, or the illustrations thereof contained in any of 
the questioned issues, either obscene, indecent, lascivious, \ 
lewd, or filthy? A. It would not. 

Q. Now, adopting Mr. Hassell’s interpretation of the 20 
percent do, 20 percent don’t, and 60 percent might, in con- j 
nection with the juking scene referred to in the “Eve of St. ; 776 
Mark” play, does that change your opinion that that ma- I 
terial, text and material, is not obscene, indecent, lascivious, 
lewd, or filthy, and has no tendency either to corrupt morals, | 
lower standards of right and wrong, or stimulate sexual im- ! 
pure thoughts? A. I believe it does not. 

Q. Adopting Mr. Hassell’s interpretation of the apparel 
on the various Varga girls and its nature, does this in any 1 
way change the opinion which you have expressed on your ! 
direct examination with reference to these drawings? A. It ! 
does not. 

Q. Similarly, Doctor, adopting Mr. Hassell’s interpreta¬ 
tion, or indeed any other interpretations that have been sug- '777 
gested by anyone to your knowledge, as to any of the com- ■ 
plained of material, are your opinions expressed in your 1 
direct examination on any of the complained of material 
changed in any way? A. They are not. 

Q. In connection with your cross-examination, relating to j 
the take thou sign in the August number, beneath the title, 

“Many Wives Too Many,” will you turn to the table of I 
contents, please, in the August number and read from the ' 
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names of the articles in that table which carry the take thou 

77O * 

sign? A. “Many Wives Too Many,” “Reporter to the Na¬ 
tion,” “Carry on Mr. Barnes,” “Credo for a Soldier,” “The 
Eagle Stirs the Nest,” “The Esquire Sports Poll.” 

Q. Do you find in that list any undue emphasis on sex in 
the take thou sign? A. I do not. 

Q. Now, an inspection of each issue, and the table of 
contents thereof, will indicate in connection with what sub¬ 
ject-matters that take thou sign was used, will it not? A. 
It will. 


779 


Mr. Bromley: That is all. 
Recross Examination by Mr. Hassell : 


Q. Doctor, I thought you testified on cross-examination 
that you were not familiar with any of the matters in this 
magazine excepting and save those pointed out in this case. 
A. I did. 

Q. Now you are testifying as to what the table of contents 
means and shows with respect to all the other articles. A. I 
know, I didn’t mean that. 

Q. Now, what material did you show this priest from 
Esquire? What issue, what particular material? A. He 
780 picked it up but I can’t say—he looked at a couple of issues 
and he consulted with me concerning this action. He hap¬ 
pened to be in my home soon after this thing occurred, and 
I don’t take any stands that I don’t consult the priest about. 

Q. And at that time were you acquainted with all of the 
items that attention was to be called to here? A. No, Mr. 
Hassell, I think we only had a part of the specified material. 
I think subsequently I received some more. 
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Q. And he picked up a couple of these issues and casually 
glanced through them? A. I think he looked at them rather 781 
carefully. 

Q. How long did he look at them? A. He spent all eve¬ 
ning with me and I think he spent at the magazines a half 
to three-quarters of an hour. 

Q. A half to three-quarters of an hour on two magazines? 

A. Yes. 

Q. And he thought everything in the magazine was per¬ 
fectly proper? A. He didn’t say they were improper. He 
said he thought they fulfilled a purpose. 

Q. Do you want to state the name of the priest? A. I will. 

782 

If this was in the nature of a confidential thing I would not, 
but I will if you want it. 

Q. Doctor, you are making use of him here. A. I didn’t 
make use of him. You brought him up. 

Q. You brought him up to support your testimony. A. 

I didn’t bring him up at all. 

Q. You cited him to support your testimony. A. I cited 
him as an answer to a question of yours. 

Q. But you brought it up. A. Let us review the record 
and see. 

Mr. Bromley: The record is counsel asked you 
whether you had ever shown it to a clergyman and 783 
you said, you had to tell the truth because you were 
under oath, you said you had. 

Mr. Hassell: I don’t recall asking that question, 
but if I did I stand corrected. 

The Witness: I think you did, Mr. Hassell. I did 
not intend to bring him in. 
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By Mr. Hassell : 

Q. Doctor, did you know everything that figured in the 
sex or case histories of every single patient or individual you 
have examined professionally? A. I don’t, and neither does 
any other psychiatrist or human being. 

Q. Sow, patients are inclined to be secretive about their 
sex habits and lives, are they not? A. As a rule. 

Q. And particularly those who might forget? Those who 
might not recall at the time what effect this material had 
on them when they were talking to you? A. That is right. 

Q. They might not recall it when talking to you? A. 
That is right. 

Q. You can’t say definitely that none of your patients ever 
were influenced in their sex life by the material they saw in 
Esquire, can you? A. I cannot. 

Mr. Hassell: That is all. 

Mr. Bromley: That is all. 

Chairman Myers: May the Doctor be excused? 

Mr. Hassell: Yes. 

Mr. Bromley: Yes. 

Chairman Myers: All right, Doctor. 

(Witness excused.) 

Chairman Myers: If there is nothing further we 
will adjourn until 1:30. 

(Whereupon, at 12:00 o’clock, noon, the hearing in 
the above-entitled matter was adjourned until 1:30 
o’clock, p. m. of the same day.) 


Herbert W. Smith—for Respondent — Direct. 
Afternoon Session. 

(The hearing was resumed, pursuant to the ad¬ 
journment, at 1:30 o’clock p. m.) 

Chairman Myers: Proceed, gentlemen. 

Mr. Bromley: I will call Mr. Smith. 


Herbert W. Smith, a witness called by and on behalf of 
the Respondent, being first duly sworn, was examined and 
testified as follows: 

Direct Examination by Mr. Bromley: 

Q. Your name, please? A. Herbert W. Smith. 

Q. And you live where? A. 180 Prairie Avenue, Chicago, 
Illinois. 

Q. Your business is what, sir? A. Principal of a school. 

Q. What school? A. Francis W. Parker School. 

Q. What kind of a school is that, Mr. Smith? A. Co¬ 
educational school for boys and girls, beginning approxi¬ 
mately at the age of four and continuing up to college. 

Q. Your educational background is what, sir? Au 
Bachelor of Arts degree, Harvard University, Master of 
Arts degree, some subsequent study, but no additional de¬ 
gree. 

Q. Where did you receive your preparatory training? A. 
Boston Latin School, a public latin school in Boston. 

Q. Following your graduation from college you became 
an instructor in English at Harvard? Au I simultaneously 
held two appointments, assistant in English at Harvard, and 
one as instructor in English at Massachusetts Institute of 
Technology. 

Q. Did you follow that profession from 1912 to 1917? ! 
A. Four years at M. I. T. and five at Harvard. 
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Q. Thereafter, did you become head of the English de- 
7Q0 7 

partment in the Ethical Culture school, from 1917 to 1929? 
A. I did. 

1 Q. What is the Ethical Culture school and what kind of 
- a school is it? A. The Ethical Culture school is in New 
York City, Central Park West. That also is co-educational, 
covering the same age range. It was and is conducted by 
the National Society for Ethical Culture. 

Q. And thereafter did you become the principal of the 
Fieldston School in New York City? A. I did. 

Q. And were you principal from 1925 to 1938? A. Yes. 

_ „ Q. What kind of a school is that? A. That was the six 
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upper grades, really, of the Ethical Culture school which 
were separate and were sent to a site on the outskirts of 
the city and were affiliated as a part of the ethical culture 
school system. 

Q. In 1938 were you assistant professor of education at 
Ohio State University? A. Yes, during the summer. 

Q. And in 1929 and 1930 were you a lecturer in educa¬ 
tion at New York University? A. During the winter sem¬ 
ester. 

Q. And from 1937 to 1940 were you instructor in educa¬ 
tion and administration in the Harvard School of Educa- 

. tion in summers? A. That is correct. 
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Q. Were you a director of Graduate Teachers College at 
Winnetka, Illinois? A. Was and am. 

Q. Were you associate director of the American Review 
from 1923 to 1924? A. Yes. 

Q. You are a member of the School and College Confer¬ 
ence on English, Progressive Education Association, Country 
Day School and Headmasters Association? A. Yes. 

Q. And are you now president of the Association of 
Private School Associates? A. No, I was last year. 
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Q. Are you now secretary of the National Council of 
Independent Schools? A. National Council of Independent 
Schools, not the National Council of Education. 

Q. And since 1938 have you been the headmaster of the 
Francis W. Parker School in Chicago? A. The title is 
“Principal”. 

Q. What kind of school is that? A. That again is a co¬ 
educational school for ages approximately four to college 
age. 

Q. So, it would be correct to describe you as an educator 
in the field of pre-college youth? A. Yes. 

Q. How many children do you have in your own family? 

A. Four. i y 

Q. What are their ages and sex? A. A man is always 
embarrassed when his wife is near and that question is 
asked. One is approximately 31, 29, 22 and 18. The two 
older are girls and the two younger, boys. 

Q. Is one of your sons a pilot in the Army? A. Yes. 

Q. And the other is in the Army? A. The other is in 
the A. S. T. j 

Q. Now, have you had any special experience with boys 
or girls from the age of 11 to 20 in the course of your j 
professional career? A. Practically all of my experience 
has been especially in dealing with boys and girls of that j 

i y ft 

age, as instructor in English and in various departments in 
English I was responsible for guiding the reading, talking 
with them about the reading, reading what they wrote, both j 
about their own reading and about their own experience. 

As principal, I, of course, have had wider responsibility 
in guiding the personal lives. This would tend to extend 
beyond the age of those people, so that I am now teaching 
some of the children of the people whom I have taught in 
school in previous years. 
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Q* Where were you bom and brought up, sir? A. Boston. 

*7Qq 

Q. Have you, at my request, Mr. Smith, examined the 
cited and specified material which has been charged here as 
being obscene in the magazine, Esquire, for the months 
January through November, 1943? A. I have. 

Q. On the basis of your knowledge and experience and 
particularly your contact with youth of high school and 
lower school age and college age, are you able to give an 
opinion as to the likely effect of this material on normal 
average human beings of high school age or younger? A. 
I think so. 

797 

! Mr. Hassell: What was the answer? 

The Witness: I think so. 

Mr. Hassell: “I think so”? 

The Witness: I am willing to alter that and say 
I am. 

By Mr. Bromley: 

Q. Have you examined with particularity all of the Varga 
girl drawings in all of the eleven issues, and are you 
familiar with them and the verses accompanying them? 
A. Yes. 

798 Q. Now, will you tell me whether or not in your opinion 
you found anything in those pictures and verses which is 
obscene, lascivious, lewd, filthy or indecent? A. No, I 
didn’t. 


Mr. Hassell: I object to an answer to this ques¬ 
tion. This witness obviously, by reason of the fact 
that his particular experience, as indicated in his 
answers to the questions thus far, is not qualified to 
furnish a helpful reply to such a question as that 
asked. 
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I think I can recall to the experiences of each 
member of this Board the fact that during his early 799 
youth and adolescent life he did not make it a prac¬ 
tice, nor did his associates make it a practice to 
parade opinion respecting sex and his attitude towards 

i 

sex to his school teachers. I don’t think this witness 
is qualified, and I don’t think the testimony that is 
proposed to be adduced through him will be of any 
value whatsoever on the issue here involved, and at 
this point, before this witness was produced, I failed 
to renew my motion to the testimony of the preceding 
witness. 

I would like to have it understood that I object to 800 
all this sort of opinion testimony respecting this 
material we have here, and I would like to enter a 
general motion that the prior witness’ testimony be 
stricken and that all of the testimony up to this 
point be stricken as to this witness. 

Chairman Myers: The motion is overruled. 

Mr. Bromley: Will you read the question? 

(Question read.) 


The Witness: I have not. 
By Mr. Bromley: 
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Q. Now, in your opinion, Mr. Smith, is there anything in 
those drawings that would stimulate sexually impure 
thoughts in the classes of youth which you have referred to? 
A. May I ask whether the question refers to the Varga 
drawings specifically or all the material? 

Q. I am referring now* only to the Varga drawings and 
all of them in all the eleven issues. A. In my opinion, it 
would not. 


Herbert W. Smith—for Respondent — Direct. 

Q. In your opinion, is there anything in any of those Varga 
drawings or verses which would have a tendency to cor¬ 
rupt morals of youth? A. On the contrary. 

Q. By the answer “on the contrary”, you mean what? A. 
That is a question I should like to answer at some length, 
if Your Honors will permit. 

Chairman Myers: Go right ahead. 

The Witness: I mean something specific there. 
The policy of education for at least the last fifteen 
years has been to do everything that could be done 
to free young people from the idea that the body it¬ 
self was necessarily obscene or anything to be ashamed 
of. 

The drawings as presented in Esquire, in my opin¬ 
ion, do not present the body in such a way as to make 
it obscene, shameful, but, indeed, tend rather to 
idealize it. 

Under those circumstances, it seems to me that 
they perform a valuable function. 

By Mr. Bromley : 

Q. Now, sir, in your opinion, is there anything in the 
drawings or the verses which would tend to lower the stan¬ 
dards of right and wrong of youth, so far as regards sexual 
matters? A. I think there is some variation in the different 
drawings. I would rather answer with reference to the 
individual drawings on that question. 

Q. Can you answer this question generally: Is there, in 
your opinion, anything which would tend to stimulate im¬ 
pure sexual thoughts in any of the drawings or the verses? 
A. No. I think there is not. 
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Q. Now, will yon open the January issne to the collection 
of 12 Varga drawings and comment on the question which 
you said you would have to look more specifically with 
regard to? A. May I have the question read? 

; 

(The record was read as directed.) 

The Witness: As the question is phrased I can. 
answer it without looking at the individual draw¬ 
ings. The crucial words are right or wrong. I think 
there is nothing in the pictures which would tend to 
lower the standards of right or wrong. 

Mr. Cargill: Will you speak a little louder, please? 806 

Mr. Bromley: Will you please read that answer, 

Mr. Reporter? 

(Answer read.) 

By Mr. Bromley : 

Q. Now, will you make what comments you desire in! 
support of your opinions, taking up the 12 pictures in the 
January issue as briefly as you can? A. Yes. The first of 
these pictures is obviously of a girl who is by herself, think¬ 
ing of her absent lover in the innocent sense of the word.! g„ 
There seems to be no suggestion of anything else. He has 
given her the possession he is proudest of, she has given him 
her affection. I fail to see anything that would be even 
suggestive in the evil sense of the word. 

Q. The possession of his is the medal to which you refer? 

A. The possession is the medal. 

In the February picture again you have a figure as fully 
revealed as convention allows. The verse that goes with! 
it again makes it clear that the girl is thinking of her 
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808 a ^ sen ^ l° ver and longing for the time that they can go on 
with the dreams that they have had. 

Mr. Cargill: Doctor, when you say ‘‘dreams”, what 
do you mean by that? 

The Witness: I would expect they were dreams of 
married life and the future. She says: 

“February makes me dream 
Of castles in the air, 

The castles that we’ll live in 

When it’s over over there!” 

809 

That would seem to point directly to the fact that 
she is thinking of the man she is engaged to or hopes 
to be engaged to, and, when the war is over they will 
go on with their lives. 

Shall I go on? 

By Mr. Bromley'. 

Q. I only want to give you the opportunity, Doctor, to 
make comments as to such of these drawings as you said 
you desired to, if any. A. I think it would be worthwhile 

810 —unless you wish me to comment on every drawing—I think 
it would be worthwhile to explain what I meant by say¬ 
ing I thought the drawings varied, although I did not think 
any of them would affect adversely the sense of right and 
wrong. 

I am sorry, there was another of the Varga girls I had 
in mind, not one of this series, and I will take that up 
when we come to it later, if I may. 

Q. Now, will you take up the next item in the January 
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issue, which is the “Star and Garter Blues” review, by 
Seldes, on page 83, particularly on page 119. 

Do you find anything in that article as a whole which, 
in your opinion, is obscene, lewd, lascivious, indecent, or 
filthy? A. I do not. 

Q. Do you find anything in it which, in your opinion,, 
would tend to corrupt morals or lower standards of right 
and wrong in youth? A. I do not. 

Q. Now, proceeding to the cited material, have you ex¬ 
amined page 6, the excerpt from the Army paper? A. I 
have. 

Q. What is your opinion with respect to that article and 

i 

particularly the references to Esquire in the first paragraph 
and the two references to juking, further down in the two 
columns? A. The reference to Esquire in the first para¬ 
graph clearly indicates that the writer, represented as a 
private in the Army, thinks of the cartoons in Esquire as 
having some sex content. 

The reference to juking also clearly has some sex content 

| 

in it, it is defined so specifically. 

The definition in the paragraph at the bottom of the 
first column “juking is something Wood head thought up 

i 

which puts sex, dancing, manners, drinking and risque be¬ 
havior in one package” obviously has reference to sexual 
matters. 

Q. Now, in your opinion, and from the standpoint of 
youth, does that make the references lascivious, obscene, 
lewd, filthy or indecent? A. It does not, no. 

Q. Would it tend to have any adverse effect morally upon 
the classes of youth with which you are familiar? A. It 
would not. 

Q. Is this magazine in any sense a banned magazine in 
your school or any of the schools with which you have 
been connected? A. No. 
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Q. Do you know whether or not the pupils in your 
present school have access to it in the school or outside the 
school? A. In the school, so far as I know at the present 
moment, not, unless individuals bring it in. 

A year or two ago, however, we did allow the students to 
have and furnish for themselves a room to be used as a 
recreation room and they brought in chairs, magazines and 
books, and one thing and another, and many of the maga¬ 
zines brought in were copies of Esquire. 

At that time it never occurred to the parents or faculty 
or the administration of the school that this magazine 
should be banned. 

1 Q. Did you ever receive from a parent or associate in¬ 
structor or board of directors, any complaint about the 
fact that this magazine was displayed in the recreation 
room of your school? A. No. 

Q. Did it ever occur to you that this magazine should 
be taken up and proscribed? A. No. 

1 Q. Do you think now it should be proscribed, sir? A. I 
do not. 

Q. I say “proscribed”, and not “prescribed”. A. I noted 
that, sir. 

Q. Will you now look at the verse on page 45, “Benedicts, 
Awake”, and I direct your attention to the opening line of 
each of the three stanzas which Mr. Hassell has emphasized, 
being “Men sleeping besides your wives, awake!” 

What is your opinion of that poem? A. I have read the 
poem as a whole and it seems to me rather a good poem, 
certainly not a poem which would in any way be susceptible 
of any obscene or filthy interpretation. 

It is a statement which I am sure has already been brought 
out adequately in this room, of the fact that happy married 
life is being interrupted as men are being drawn into the 
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armed services. It is a fact that is tragically obvious to a 
great many of the young people whom I have known best. 

It seems to me that the poem is in good taste and is a 
rather fine piece of work. I don’t think it is great literature. 

Q. In your opinion, would it have any morally adverse . 
effect on youth? A. On the contrary, I think it is of great 
value to youth to hold before them the possibility of fine 
sex relations in marriage. 

Q. Keeping in mind this first sentence “Men sleeping be¬ 
sides your wives, awake”, would you comment, for the bene 
fit of the Board, what is customary instruction for youth 
of high school age in a play such as Hamlet, or other Shakes¬ 
pearian plays? A. That is a rather sweeping question. 

Q. As much as you care to comment on it. A. Hamlet 
is or was, four years ago, when a survey was made, the: 
most commonly read book in preparation of college admis¬ 
sion. 


8I7 


818 


In the play of Hamlet, as I am sure you are aware, the 
strained emotional relations between Hamlet and his mother 
and the unfaithful conduct of his mother are very clearly 
and explicitly portrayed, so that it is almost impossible 
for any boy or girl to go through high school without hav¬ 
ing attention drawn to marital relations. 

Hamlet explicitly urges his mother to absent herself from ^ 
the incestuous bed of his uncle, and the language is most 
explicit. 

Q. And does that have to be explained to students of high 
school age, who are studying Hamlet? A. It seldom has 
to be explained, but it is called to their attention. 

Q. Does the word “whore” occur in Shakespearian plays? 

A. Frequently. 

Q. Does it occur in the Bible? A. Frequently. 

Q. Do educators generally make any attempt to ban the 
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word “whore” from the references there referred to? A. 
Sot even in books prepared for school use. 

Q. Do you think the printing of the line “Men sleeping 
besides your wives, awake!” would have any greater tenden¬ 
cy to coarsen or shock or deprave than the references in 
the play of Shakespeare to which you have just referred? A. 
I do not. 

Q. The reference on page 123 to that column of jokes en¬ 
titled “Dear Doctor Diddle”. What have you to say with 
respect to the suggestive interpretation which I understand 
Mr. Hassell has made with respect to the word “Diddle”? 
A. I don’t know. I was not present on his examination. 

Q. I am sorry. Do you know* whether the word “diddle” 
is contained in the dictionary? A. I do not. 

Q. Do you know what its meaning is? A. I know its 
meaning in the connections with which I have heard it. 

Q. What is it? A. It means to act trivially and with no 
outcome, to diddle around. I can give a quotation, as I re¬ 
call it, from a college student who said: “I wish we wouldn't 
begin French early in our school year because when we begin 
it we should begin it systematically and not diddle around 
with it.” 

Q. Now, do you see any obscene or lascivious connotation 
in the use of the word “diddle” alone or in connection with 
anything in that column? A. I do not. 

Q. Is there any joke in the column which to you is in¬ 
decent or has a filthy connotation or has any sex connotation 
of any kind? A. The second unquestionably has a sex con¬ 
notation. 

Q. What is the second? A. The second is “Dear Doctor 
Diddle: I am a beautiful brunette, but I have a serious 
problem. Every time I take a bath I blush. What shall I 
do? 
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“Dear Twenty: Before you undress, put on a blindfold.” 

The point of the joke is, as I construe it and as I be¬ 
lieve most of the boys and girls with whom I come in con¬ 
tact with would construe it, is that the beautiful blonde is 
unduly disturbed at the sight of her nude body when she 
takes a bath. 

Q. Is there anything indecent about it? A. No, but you 
didn’t ask me that. 

Q. I do now. A. No, there is nothing indecent about 
it. 

Q. Does that have a tendency to adversely affect the 
morals of youth? A. On the contrary. I am looking to be g24 
sure. Well, there is one other. 

Q. What is it? A. That has some sex content. 

“Dear Doctor: I am a lady 40 years old. I have been 
married to eight different men in seven different countries. 

Please tell me what I have to look forward to. Anxiousi” 

Mr. Hassell: Where is that? I 

The Witness: That is the fourth in the last column 
of page 123 of January, 1943. 

j 

“Dear Doctor: I am a ladv 40 vears old. I have been 
married to eight different men in seven different countries. 

Please tell me what I have to look forward to. Anxious, j **25 

“Dear Anxious: I’m not positive about what you have to 
look forward to, but, lady, you sure have a hell of a lot 
to look back on”. 

Unquestionably, that suggests a good deal of sex ex¬ 
perience. 

i 

By Mr. Bromley: 

Q. Is there anything indecent or obscene? A. On the con¬ 
trary. 
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Q. In it? A. No. 

Q. Now, will yon turn to page 137, tlie cartoon? Do you 
find in that any obscenity or any tendency to corrupt morals 
or lower standards of right or wrong? A. I do not 
i Q. What is the basis of your opinion? A. What I con¬ 
strue, to be the point of the joke is what I believe the young 
people, I know, would also believe to be the point of the 
joke. 

Q. What is it? A. That a man who is outside, possibly 
in the cold, certainly in the night, is looking down into a 
warm and cozy studio where art students are drawing, pre¬ 
sumably from a model, wishing that he also were in the 
presence of a pretty girl and drawing her, instead of on 
the roof, looking. 

Q. Now, will you turn to the February issue? I want to 
ask you generally in the February issue, based on your 
examination and study, whether you found anything in the 
material complained of which is obscene, indecent, lasciv¬ 
ious, lewd or filthy? A. No, I have not. 

Q. Have you found anything in the magazine which, in 
your opinion, would tend to corrupt morals of youth, lower 
their standards of right and wrong, or stimulate impure 
sexual thoughts? A. I have not 

Q. Look at the Varga girl picture on page 34 and see 
if that is the one you wanted to make some special com¬ 
ment about A. No, that is not the one. What I said about 
the others will apply to that 

Q. I direct your attention to page 65, the Sultan cartoon, 
“What am I bid for this 100 pounds of sugar?” What is 
the basis of your opinion with respect to that cartoon? A. 
My opinion with respect to that is that the attention, the 
point of the joke, is directed to the incongruous juxtaposition 
of the idea of rationing and the idea of selling a slave in an 
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Oriental slave market. That point is made by the double 
meaning in the use of “sugar”, which is unquestionably 
slang for a very attractive girl and is also the literal word for 
a commodity which is rationed and hard to get now. 

Q. You mean juxtaposition of American slang and an 
African slave market, Mr. Smith? A. No, I mean present¬ 
ing the ludicrous use of rationing which was the current 
American situation; applying that to the Oriental slave 
market. It was that juxtaposition that I meant. 

Q. Now’, will you turn to page 77? Have you read the 
entire storv “Home Sweet Rubv Street”? A. Yes. 

V * 

Q. Have you studied the picture at the bottom of the 
page? A. Yes. 

Q. Especially in the light of the text which appears at the 
left-hand side of the picture? A. Yes. 

Q. What is the basis of your opinion with respect to that 
text and picture to the effect that it is not obscene or morally 
detrimental to youth? A. I think that is a rather different 
category from the other things we have been discussing be- 
fore. I think very few of the students that I know, if any, 
would read the story in the first place. I think the illustra¬ 
tion is not by itself either attractive or salacious. I don’t 
think that the text is easily comprehended, so I don’t think 
the two would be likely to be put together. If they w’ere put 
together, I still think that it would be sordid and in bad 
taste, but I don’t believe that it would tend to corrupt morals 
of youth or to make them believe that the extra-marital sex 
relationship implied there were attractive. 

Q. At page 95 reference to those parts of the story regard¬ 
ing The Unsinkable Sailor, what is the basis of your opinion 
with respect to that material? A. I don’t think that can be 
discussed as a whole. Shall I take it up individually? 

Q. Take it paragraph by paragraph. We have had pointed 
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out in the first paragraph, by Mr. Hassell, the reference to 
Las Palmas. A. Of the establishment known as The Black 
Cat? 

Q. The establishment known as The Black Cat and the fact 
that the subject of the story was a contact man at one time 
in his life for that establishment. A. I think that is clearly 
implied, and I think that a reasonable proportion of the high 
school boys and girls would realize that it was, but I think 
the context in which it occurs, “The less said about that phase 
of his life, the better”, there is nothing unduly stimulating 
about it. 

Q. You think the reference would be clearly interpreted 
by the average youth as the fact that it was a house of prosti¬ 
tution and the fact that the subject had worked there? A. I 
wouldn’t say that. 

Q. What would you say? A. I would say that there would 
be a considerable number to whom it would be clear, but I 
don’t think it would be the majority of high school students. 
On the other hand, I don’t mean to imply for the moment 
that that minority should not be protected. 

Q. Now, with respect to that minority who would under¬ 
stand it, do you think that that would tend to corrupt their 
morals? A. No. 

i Q. Or lower their standards of right and wrong? A. No. 

Q. Or do you consider it would be obscene as to them? A. 
I do not. 

Q. The next reference is in the third paragraph, where the 
word “sonovabitch” appears spelled phonetically. What is 
the basis of your opinion that there is nothing obscene about 
that? A. The fact that the word occurs so frequently in cur¬ 
rent fiction, which they are fairly sure either to have read or 
to have heard when it is presented on the talkie movie screen. 
I think that that is an instance of a word which would have 
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been regarded as filthy some years ago, but which at the mo-' 

i 

ment—I am thinking of, for instance, such books, of course, 
as Grapes of Wrath or Of Mice and Men, by Steinbeck and 
Hemingway, which are commonly read by high school stu¬ 
dents. I don’t think that that is any longer a filthy and ob- 

i 

scene word. It is a rough word and a word in bad taste. 

Q. Do you know that it is the policy of many of our news¬ 
papers today to print the word out and spell it correctly? 
A. I think so and I have seen it in the Chicago Tribune. 

Q. The next reference to which Mr. Hassell and the Depart¬ 
ment objects is contained in the third column, which speaks 
about the bottle and the sample which the sailor had to leave 
in the hotel manager’s safe -when he left town. Are you fa¬ 
miliar with that? A. I am. 

Q. What is the basis of your opinion as to that? A. I 
think very few high school students would understand the 
reference. Very few of them have had the experience of 
leaving a sample of urine. I think some of them would know 
what it referred to. 

Q. Now, with respect to them what, in your opinion, would 
be the effect, if any, on their moral standards? A. None. I 
think they would either think it was funny or disgusting, 
but I don’t think it would affect their morals and standards 
at all. 

Q. The next reference is that where the subject of the story 
goes into the union hall where there is a new secretary and 
he utters the words: “How’s chances to lower the boom on 
you, sister”. Have you read that? A. Yes. 

Q. And then in the same paragraph, several sentences later, 
it is explained that while it shocked and frightened the girl, 
it was only the sailor’s way of asking her for a couple of 
dollars. What is your opinion with respect to that para¬ 
graph? A. That again applies to a somewhat different cate- 
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gory than the other paragraph we have been discussing, be¬ 
cause the paragraph creates, I believe, an ambiguity, and one 
of the possible answers to that ambiguity is an improper one. 
On the other hand, it doesn’t direct attention to that any 
more than it does to the one which is perfectly innocent. I am 
perfectly sure that a good many high school boys and girls 
would be aware of the ambiguity and would be interested in 
the fact that a completely innocent interpretation was put 
on it. 

I can amplify that by giving you an incident which oc¬ 
curred rather recently, when a boy in a senior high school 
class spoke of the bee as attacking the flower and there w T as 
a ripple of amusement that the word that should be used was 
an ambiguous word which was in the public print and the 
daily paper, associated with criminal assault and sexual con¬ 
tact, but I don’t believe that the knowledge of that ambiguity 
would be a new thing to them or would be a thing that would 
in any way affect their standards of right and wrong. 

Q. jSow, in the March issue there is an advertisement on 
page 9 of the Thorne Smith novels by the Literary Guild of 
America. What is the basis of your opinion with respect to 
the contents of that advertisement? A. That applies to a 
kind of advertisement that might, it seems to me, the Post 
Office could object to reasonably on the ground that it prom¬ 
ised more than the goods delivered. It has been customary 
ever since the time I was in college to advertise Balzac and 
de Maupassant as if they were salacious books, and I think 
the advertisement is rather misleading and contains a hint 
of being salacious books, not all of which I have read. I have 
read one or two of them. 

If you mean do I think the advertisement in and of itself 
might corrupt youth, and if you are referring to the subject 
which is being covered, I don't think that that will have any 
effect on them at all. 
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Q. Are those books lascivious books? A. Well, I haven’t 
read all of them. j 

Q. The ones that you have read. A. The ones that I have 
read certainly are not. 

Q. Now, are they banned by any organization from the 
mails? A. Not to my knowledge. 

Q. I notice a reference in the descriptive texts to one of 
the books named Topper. Are you familiar with that? A. 

Yes, I have read Topper. 

Q. Is there anything lewd, indecent, lascivious, obscene, 
or filthy about that book? A. Not to my knowledge. 

Q. Do you know whether or not some movie company made g 
a movie of that story? A. I don’t know that. May I add one 
word about Topper, since you mentioned it? 

Q. Please. A. Years ago it was not lewd or lascivious in its 
connotation to those young people. Well, our board of trus: 
tees is curiously conditioned and frequently gives out opin¬ 
ions which carry weight in the community. One of the ladies 1 
has as the family nick-name for her husband, Topper, and she 
and the children refer to him in that connection right along, 
so an allusion to Topper in Thorne Smith is certainly not in 
the mind of the family, or even what is promised here, revelry. 

Q. Now, looking at the cartoon on page 49, another Sultan 
cartoon, tell us the basis of your opinion with respect to g^g 
it, please. A. I think that again the point of the joke is 
similar to the joke in the other Sultan cartoon. It is a; 
juxtaposition of two ideas that are not ordinarily together 
or that do not ordinarily appear opposite each other. AI 
very familiar sort of humor. One is the idea of getting aj 
birthday present, of having an Occidental slave girl given, 
to him for a birthday present, and the other is the idea of! 
sugar and rationing. It is perfectly possible that I missed 
the point of the joke, but the point of the joke is, it seems j 
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to me, incongruous. The humor is due to the juxtaposition 
of the two incongruous ideas; one, the idea of getting birth¬ 
day presents as we Westerners do, but the idea of having a 
slave girl given to one as a birthday present, and that is a 
ludicrous situation. It doesn’t seem to me to be anything 
but a ludicrous situation. 

Q. Now, will you refer to page 68, which is the article 
by Seldes writing about perfumes and clothing, entitled “The 
Fall of the Flattering Word”. What is the basis of your 
opinion with respect to that article? A. Well, I was a little 
at a loss to see why that was in the cited material, because it 
seems to me to be a factual comment on advertising prac¬ 
tices and not an article which had any sexual connotation. 
Seldes is drawing attention to the paradox of using very 
extreme and suggestive language by the advertisers of per¬ 
fume and the fact that advertisers of clothes, which certainly 
are more ordinarilv associated with stimulating the attrac- 
tiveness, sexual attractiveness of the wearer, is compara¬ 
tively demure, so it seems to me not in any way likely to 
rouse ideas that are in any way impure. It is written on 
advertising practices. 

Q. Now, attention has been called to the third column 
where the words “fly-front” are used in connection with the 
advertising of clothes. A. Yes. Well, again “fly-front” is 
an instance of something that happens again and again in 
the use of the words. A word which was at one-time regarded 
to be taboo and not to be mentioned in mixed societv or 
decent society, presently becomes perfectly innocent, and 
vice versa words like specifically in Shakespeare you see the 
use of the word “wanton” is likelv to mean nothing much 
more than a spoiled child, and it is necessary to explain that 
to boys and girls with regard to showing it is Elizabethan 
English. 
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On the other hand, “wanton”, as you know, means an 
abandoned woman. Accordingly, the change in meaning of 847 
fly-front, particularly since the change is in the direction 
of a more innocent application, seems to me entirely im¬ 
possible of indecent connotation.- 

Q. Near the end of the second column reference has been 
made to the first sentence: “Now, it must be a rare odd ’ 
thing that clothes which do enhance the sexual attractive^ 
ness of women are sold to them for smartness.” 

Can you see any immoral connotation in that sentence? 

A. No. If the clothes do not enhance the sex attractiveness 
of women they would not be bought. We cannot try to deny 
that clothes do enhance the sexual attractiveness of both men 848 
and women, at least it is the hope of the buyer and of the 
advertiser that they believe it. 

Q. On page 107 there is a hill-billy cartoon, with the sub¬ 
title “Seems like somebody’s allers clammerin’ to somebody 
to open up a second front, don’t it?” 

What is the basis of your opinion with respect to that 
cartoon? A. Well, again I think the cartoon is one that is 
in bad taste and not very funny, but I don’t think it is 
obscene from the point of youth, of the high school boys and 
girls that I know. To them it is a hill-billy cartoon of a 
hill-billy annoyed and commenting on the fact that the other 
child wants to be nursed at the same time. If what is com- 849 

i 

plained of is the sight of a woman nursing her child and that 
it is indecent or obscene, I do not agree with that suggestion 
at all. 

i 

Q. There are many, many of those hill-billy cartoons pub¬ 
lished in all sorts of publications? A. Yes. 

Q. And have been for many years? A. Yes, and ballads 
about them, also. 

Q. Have you any comment to make with respect to the 
Varga girl? A. No, that is not the one. 
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Q. Now, in the April issue the Varga girl is on page 38. 
Have you any comment with respect to her or the verse? 
A. No. 

Q. Look at the front cover. A. Yes. 

Q. The Department says that that is obscene because the 

breasts of the two dummy models are over-emphasized. What 

is the basis of your opinion with regard to the character of 

that cover? A. The character of that cover doesn’t seem 

to me to differ materiallv from the character of the other 

* 

covers. I don’t like the covers of Esquire; I think they are 
in general rather cheap, but my objection to the covers on 
Esquire is much more to the bulgy eyes of Esky and the 
implication that he is looking for everything unpleasant that 
he can see rather than to the caricatures of the dummy. 
The dummies are obviously caricatures; they are not meant 
to look like human beings. You will notice there are other 
features of the female figure that are emphasized, the eyes 
are far more distorted in proportion to the actual size of the 
eyes than the breasts are. 

Q. You don’t like the covers? A. I don’t like the covers. 


Chairman Myers: I always thought that Esky 
ought to be examined or changed. 

The Witness: On the other hand, I don’t think 
that this point of view is rendered unattractive by the 
covers for the boys and girls who wish to read Es¬ 
quire. 


By Mr. Bromley: 


Q. You know, Mr. Smith, you are supposed to be on our 
side. A. That was your risk. 

Q. Will you turn to page 60, an article on “The Court of 
Lost Ladies”, by Edmund Gilligan? A. Yes. 
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Q. What is the basis of your opinion with respect to that 
article? A. My opinion of that article is that it is surprising 
to find it inside these covers, because instead of being a 
flippant and facetious article, it seems to me a very fine and 
serious study of a very important social problem. 

I can’t imagine anything that is better for these young men 
to have, these men who are going to the Army immediately,; 
than to have as careful and artistic a study of the conse¬ 
quences of impure social behavior as this is. I 

It seems to me in every way an admirable story. May I 
say one word more in that connection? 

Q. If you will say it to the Board. A. The only character 
there who is in any way rendered admirable is the Judge who 
is made a very fine and admirable figure. For the rest, the 
story is that the wages of sin are disease and death. 

Q. Now, sir, in the May issue, the Varga girl is on page 38,; 
and I call your attention to the comic strip on pages 86 and; 
87, and ask you to state the basis for your opinion with re¬ 
spect to items 29 to 32, inclusive. A. Yes, sir. I don’t like; 
the cartoons any better than I do Esky’s appearance on the; 
outside of the magazine, but again I fail to see anything that 
is suggestive of improper behavior or likely to corrupt the 
morals of boys and girls who might happen to see it. 

Q. Does that include the text as well as the picture? A.; 
It includes the text as well as the picture. 

Q. Have you read, on page 32, the article “The Savage 
Beast In Us,” by Paul Gallico? A. Yes. 

Q. What is the basis of your opinion with respect to that,! 
including the illustrations? A. I think the illustrations are 
disgusting, and I think they are meant to be disgusting. 

I think, however, that they must be construed in connection 
with the text which they are supposed to illustrate. That 
text is a report on the burlesque type of show and the report- 
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ing is certainly not such as to maintain the attractiveness of 
the show—quite the reverse. 

Q. Mr. Hassell read from the second column of the article 
two paragraphs which you considered to be obscene, near the 
bottom: 

“The ‘bump- appears to be a violent twitch whereby the 
artiste gathers up all of the area immediately south of the 
chest and hurls it in the general direction of the audience, 
aimed at hitting some man, in the fifth row, right between 
the eyes. 

“The gesture is held to be fraught with aphrodisiac signifi¬ 
cance, a sure fire yank on the hair-trigger that is supposed 
to control the beast in us. Oh, yeah?” 

Do you see that immediately following the paragraph he 
read this morning? And there follows this paragraph: 

“Outside of the fact that the movement is awkward, un¬ 
rhythmic, and hideous to behold even when backed by an 
orchestra of symphonic proportions, it just won’t work as 
a beast-rouser. What it makes me think is that some gent 
in the company, having somehow achieved invisibility, has 
stolen up behind the danseuse and administered a good swift 
kick a derriere. 

“The sight of an entire stageful of coryphees performing 
this gesture, as is sometimes arranged by dance directors 
under the impression that it is Hot Stuff and will sell tickets, 
is enough to ruin the apres-midi of any faun.” 

Taking the whole reference, as I have read it, do you find 
anything obscene in it? A. It seems to me it is objecting to 
the burlesque and holding it up to ridicule and is not obscene 
in itself. 

Q. And this reference: “The supposedly sultry ‘grind 7 in 
which the performer revolves her hips in time to music while 
the rest of her stands still, may have practical value as a 
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slimming exercise, but performed in public and by herself I 
must report that from the viewpoint of the average suscep¬ 
tible male the results are negative. On the contrary, it has 
undeniable comic aspects. A lady engrossed in delivering 
herself of these revolutions, her face transfixed with the curi-; 
ous false stare resulting from the muscular effort reminds 
me of nothing so much as a gal who has backed herself up I 
against a tree or a wall and is attempting to scratch an itch 
she can’t reach.” 

Is there anything obscene about that? A. No. It is coarse 
and coarsely put, but it is not obscene. 

Q. And the last paragraph of the article which was not j 
read this morning, I desire to call your attention to as fol¬ 
lows: 

“I trust that I have faithfully exposed my argument: that if 
Broadway flesh-peddlers think they’re putting on hot shows, 
they have another guess coming, and if guardians of the pub¬ 
lic morals are worried about me and the other guys becoming 
corrupted by those dull, imbecilic, puerile gyrations over 
which they are currently exercised, they can quit worrying, 
because it just ain’t so.” 

Now, what comment, if any, have you to make with respect 
to the whole article? A. I would like to call attention to one 
other part of the article, if I may, the paragraph beginning: 

“It is bad enough w*hen these poor, chilly looking monkeys 
are marching about, or merely trying to sing a song in unison. 

I will not touch upon the caricatures that occur w’hen, thus 
clad, they engage in tap dances or acrobatic numbers,” and 
so forth. 

It seems to me the net effect of the article is critically as¬ 
tringent and antiseptic rather than the opposite. 

Q. Will you turn to page 48, the cartoon? That is the one, 
is it not, in which the two air raid spotters are looking, at 
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night, and one of them, through glasses, and the sub-title is 
“She looks more like a B-17 than a P-40.” What is the basis 
of your opinion with respect to the character of that cartoon? 
A. It seems to me, ordinary, without any tendency to pro¬ 
duce impure conduct or to change for the worst the standards 
of right and wrong. 

I hate to use a formula, but it is difficult to say these things 
and not have to follow a pattern, the same pattern. 

Q. Do you think the average child or any child would think 
the airplane spotter with the glasses would be looking 
through a window in which the shade was up? A. I think 
that is clearly the implication. 

Q. And the child might think the man was looking at a 
woman who was undressed? A. There is nothing to change 
that assumption. 

Q. Well, make that assumption. Do you find anything 
obscene about it? A. May I say one word on that point? 

Q. If you say it over that way (indicating the Board). 
A. I never knew a man to object so much to being talked 
to. 

I would like to say, with reference to this type of joke, 
this type of cartoon, that it consists of leaving a blank which 
the person himself can fill in and, accordingly, it is suscep¬ 
tible of many interpretations. 

It seems to me that my criterion in saying that a given 
cartoon is obscene or not obscene, is whether the attention 
is directed primarily to the worst of the possible meanings. 

Xow\ even in this case, even if it seems to a high school 
youngster that two men on the roof were looking through a 
window at an undressed figure, it still does not seem to me 
that it would change their standards of right and wrong or 
make them likely to be more indelicate themselves. 
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Q. Now, I call your attention to page 92 which is the pic¬ 
ture from “The Eve of St. Mark,” and the accompanying text 
on the opposite page being “The Juke Joint Scene from the 
Eve of St. Mark.” 

What is your basis of opinion with respect to the character 
of that material? A. I think that illustration has to be 
construed in conjunction with the text that goes along with 
it. 

It says at the outset: 

“These soldiers have just come from a discussion of a 
hygiene lecture in which it was estimated that in the Army 
20 percent don’t, 20 percent do, and 60 percent might.” 

It concludes by saying that these boys—one of them— 
belonged to the 20 percent who don’t, and the other had to 
go along with him because he had the money and was taking 
the lead. 

The picture, looked at in the light of that text, is obviously 
a picture of two boys in the forces who have been out in the 
evening with two town girls, but who got home without hav¬ 
ing had any immoral relations with them. 

Q. You know that the Eve of St. Mark is a play by Max¬ 
well Anderson which has enjoyed a tremendous run in New 
York and has been seen by hundreds and thousands of people, 
don’t you? A. I do. 

Q. And you know that is merely a report of the dialogue 
which accompanies that scene between the two soldiers and 
the two girls in the juke joint? A. I do. 

Q. Do you think there is anything obscene or indecent in a 
magazine of general circulation reporting scenes which have 
gone on on our public stage for a number of years in plays 
of high literary value? A. No. 

Q. Now, coming to the June issue, the Varga girl appears 
on page 34. A. That is no exception to the others. 
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Q. The next reference is on page 134 which is that article 
about the rough western editor and what he published in 
his newspaper. 

What is the basis of your opinion with respect to it? A. 
Will you give me the page again, please? 
i Q. 134, in the middle, “Libel Suits.” A. Yes, I have it. 
I assume the reason for pointing this out as being obscene 
is the epitaph “Here lies the body of poor old Charlotte,” 
and so forth. I think it is a coarse jingle, but I do not believe 
it is likely to corrupt the boys and girls who read it. 

The context of the article is that this is an editor with 
the roughest style who handled it, and this is an instance 
of the rough style of handling. 

! There is one further thing I ought to speak about, and 
that is the second paragraph in the second column: “In 
the future, all communications to the Muldoon will be 
marked—” 

I call your attention to that because it seems a clear in¬ 
dication of the importance of the context. I read that at 
least four times without realizing at all the vulgar point 
of the joke, and I think unless it is read aloud or in what 
is called double talk, that is, the twisting the meaning of 
the words, you simply won’t see the point of it. 

At least, I didn’t. 

Q. Suppose they do see the point of it? A. It would not 
affect the standards of right and wrong. 

I have already spoken of Hemingway and Grapes of 
Wrath and Of Mice And Men which are familiar reading. 
They are also fairly sure to see such plays as Dead End 
and come in contact with such language. 

Q. The word “ass” appears in print in respectable liter- 
ture, doesn’t it? A. It is in Lawrence of Arabia. 

I would like to qualify that answer, if I may. It does 
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not ordinarily appear in that sense and, correctly spelled, 
in books that boys and girls read. 

In that respect it is quite different from such words as 
“bawdy” and “whore” which do. 

Q. Assume this is equivalent to having printed the word, 
is your opinion of it as to its obscenity the same? A. No, 
I think if the word were printed fully it would seem to 
the boys and girls I know as obscene. 

Q. What about the use of it as made here, the use of 
the asterisk? A. That does not seem to me obscene in the 
sense about which we are talking about it here, because 
of two facts. 

In the first place, I doubt if any of them would under¬ 
stand it and, in the second place, those who did would be 
the ones who were looking for that kind of thing, to whom 
it would be no news. j 

Q. Now, in July there is a colored photograph from 
“By Jupiter” on page 76, and Mr. Hassell has called par¬ 
ticular attention to the degree to which the low-cut show 
gown exposes the breast and the degree to which she has 
lifted her left leg. 

Noticing those two features, particularly, what is the 
basis of your opinion that there is nothing obscene in that 
picture? A. The amount of exposure of the body in those 
photographs— 
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Mr. Hassell: WTiat issue are you on now? 

Mr. Bromley: July. 

The Witness: On page 76. That amount of ex¬ 
posure of the body is customary in advertising and 
other illustrations. i 
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By Mr. Bromley: 

Q. That, again, is a scene of five show girls from a 
Broadway play with Kay Bolger, which has run for many, 
many months, sir, isn’t it? A. I don’t know. 

Q. Look at the advertisement, page 146. Attention has 
been called to the middle postcard with the Varga girl 
stretched on her stomach with a hat over her back. 

What is the basis of your opinion with respect to that 
picture? A. In the first place, I don’t think it is likely 
to be noticed at all, and even if it is, it doesn’t involve any 
indecent exposure. 

Q. On page 87 we have the second and last so-called comic 
strip. I call your attention to items 55 and 56 and ask you 
to state the basis of your opinion with respect to those 
,two parts of the strip. A. It would seem to me the only 
possible objection to them, except for the general objection 
to strips, comic strips, on the ground that they are cheap, 
is the nudity of the torso, the ambiguity of the text, “There’s 
something I’ve always wondered about mermaids.” 

The figure is only remotely human, anyway. That way 
of representing mermaids in comic strips goes back to one 
I remember looking at as a boy called the “Voyage of 
Captain Nemo,” or something of the kind, and the im¬ 
plication in saying “There’s something I’ve always won¬ 
dered about mermaids,” here is again a case of the blank 
you can fill in in your own way, and half a dozen perfectly 
innocent and perfectly reasonable meanings for any one 
obscene meaning I can think of that anyone would be 
likely to attach to it. 

Q. Assume the worst meaning that you can attach to it. 
Is there anything obscene about it, in your opinion? A. I 
think that is not a question you can answer. You assume 
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the worst possible interpretation that can be pnt on any¬ 
thing and, of course, it is obscene, but that does not seem ; 7 

to be an assumption I usually make in dealing with boys and 
girls. 

Q. What I am trying to get at, and I don’t seem to be 
doing it gracefully, is: Does the fact that Mr. Hassell con¬ 
tends that that might refer to the ability of a mermaid to 
have children or have intercourse, change your opinion 
with respect to the character of the strip? A. No. I am 
glad to answer that categorically. It does not. It is im¬ 
possible in presenting material to the general public, and 
even to children, to guard against all possible obscene inter¬ 
pretations that might be placed upon it. 

In this instance it seems to me that no attention what- j 
soever is directed to any possible obscene meaning. 

Q. Now, the poem on page 141, “Dog’s Worst Friend,” 
has been pointed out as filthy because of the last lines of 
the poem: 

“I would like to plant them in Central Park 
In a long row 

And introduce a lot of dogs to them.” 

A. And the possible interpretation is that dogs can defile 
their graves. I do not think it is either obscene or filthy. 879 

I think, again, current practice must be referred to. In 
movie after movie reference is made to the hydrant. These 
children see continual reference to dogs urinating, and it 
seems to me there is no obscenity involved. Obviously the 
man is writing coarsely his condemnation of people who 
abuse dogs. 

Q. Turn to page 148, the cartoon at the bottom. That’s 
the one with the two perfume signs displayed side by side, 


294 


Herbert W. Smith—for Respondent — Direct. 


880 


881 


882 


“Burning Desire,” and “Baby's Breath,” with the sub-title 
“I think, Miss Hill, it might be advisable to display those 
a little farther apart.” 

Will you give the basis of your opinion with respect to 
this cartoon? A. A juxtaposition of incongruities. I think 
what incongruity there is is between a mere juxtaposition of 
incongruity using such an absurdly exaggerated phrase as 
“burning desire” alongside of a very innocent one such as 
“baby’s breath.” And the only thing that could involve any 
sex at all is that one is cause and one is consequence, and 
even that doesn’t seem to me to be obscene. 

Q. In the August number the Varga girl is on page 38. 
A. That is not the one I referred to. 

Q. And page 30 has an article “Many Wives Too Many,” 
to which reference was made by Mr. Hassell this morning. 

What is the basis of your opinion with respect to the 
character of that article? A. The article seems to me to be 
discussing a proposal of Dr. Joad to the effect that the 
terrific shortage of men after the war might be corrected 
by polygamous marriage. 

The article is making fun of that by pointing out that 
from the point of view of the average man the absurd and 
impossible consequences of following it out. I don’t see 
anything remotely obscene in that. 

Q. Reference has been made particularly to the second 
column beginning “In figuring out a schedule for a six- 
tvife batting order” and going to the middle of the third 
column. 

I wish you would look at that particularly and see if 
you see any reference there which could possibly affect 
your opinion. A. I do not. 

Q. On page 31, in the left-hand column, beginning “Rosa¬ 
mund,” reference is made to all that column. Will you 
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examine that? “Rosamund—the wife to make love to” and 

ggo 

so forth. Does anything there, to which I have directed 
your attention, change your opinion? A. No. 

Q. Now, on page 65 there is a cartoon, and opposite it 
on page 66 there is a cartoon. A. I don’t find any cartoon 
on page 65. I am confused. 

Q. I withdraw that and ask you to direct your attention 
to page 73, the color photograph “Mood for Red Hair.” A. 

I have it. 

Q. What is the basis for your opinion with respect to that 
picture? A. It seems to me that is in no way either sug¬ 
gestive or obscene. It is an attempt to use the color camera | 

8 84 

for artistic purposes compared with those obtained by oil. 

Q. Suggestion has been made that the drapes over the 
girl’s arms, chest, and stomach, have deliberately been so 
arranged that a beholder would inevitably mentally seek to | 
remove them. 

What is your opinion with respect to the reaction of a 
child or a youth with respect to those drapes, or the way ! 
they are placed? A. I don’t see any remote suggestion to ! 
them. 

Q. Turn to page 90. That is the girl in the wedding j 
gown who is working at the lathe. The sub-title is “She 1 
came directly from the wedding—Boy! that’s patriotism.” ' ^ 

Wliat is the basis for your opinion in regard to that? ! 

A. I see no reasonable likelihood of a lewd inference being 1 
drawn from it. These boys and girls are familiar with the ! 
need for women workers; they hear over the radio and j 
they see the urgent requests for them. 

The inference, it seems to me, that the average high 
school boy or girl would be likely to draw from it, is that 1 
fun is being made of the urgency of the appeal. And the i 
girl is a little patriot to go to work before she changes her 
dress. 
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Of course, there is another inference that could be drawn. 

Q. What is the other inference? A. That she goes to 
work in the shop before the marriage has been consummated. 

Q. Is there anything dirty about that? A. No, I don’t 
think it would occur to the average high-school student. 

Q. Suppose she went to call up her mother before it has 
been consummated? A. The same. 

Q. Now, look at the “Paste Your Face” cartoon. A. 
That is one of the series and if looked at closely does not 
seem to me obscene. That is the picture I should most 
regret finding in all the cited material. 

I would like to explain my reasons for saying that, and 
I still say that I don’t think it is obscene or likely to cause 
the moral standards of boys and girls to deteriorate. 

I think the picture, like somewhat similar pictures with¬ 
out the paste-in feature in Life recently, suggests an unwise 
degree or imprudent degree of close contact between young 
men and young women, and, accordingly, I think it is an 
undesirable picture to place before young people. 

I do not, however, believe the picture is obscene in that 
it does anything more than that. 

! In other words, I think it suggests that it is a perfectly 
acceptable type of thing to do, to have a girl in a bathing 
suit carried on the shoulders of the young man, and I think 
that is not a desirable thing for high school students to be 
encouraged to do. 

I think also that from a first look at it you get a more 
startling effect because the white space there makes you 
think the girl is entirely unclothed. But if you look closely 
at it you see something quite different. 

I would like to say a word more about the place of that 
picture in a series. It was, as you called to my attention 
when talking this material over, sir, one of a series in 
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which the service man was supposed to paste his face and 
use this as a sort of joke. 

I think that that does affect the construction that should 
be placed on it, but I repeat it is a picture I am sorry to 
see placed in a magazine that is made easily accessible to 
high school boys and girls. 

Q. I show you the other two pictures in the series. A. 
That is what I have reference to. 

Q. The girl on the left has the same blue bathing suit 
that the girl has who was sitting on the shoulders of the 
sailor in the August issue? A. Yes. 

Q. We had a little discussion with Mr. Hassell as to 
whether in the August issue she had a bathing suit on. 
Doesn’t the picture I show you, that I hold in my left 
hand, make it perfectly plain? A. What page is that, 
please? 

Q. 89. I haven’t any doubt but what that is a bathing 
suit on page 89. Do you have? A. Oh, no. 

Q. And do you see it is the same bathing suit as the 
other? 


Mr. Hassell: And the same waves and same ocean, 
counsel? 

Mr. Bromley: By the way, you said there were | 
no waves. Are you changing your mind? 

Mr. Hassell: I think that anyone would reach 
that conclusion. 

The Witness: May I put in a word for the lake ! 
in the Middle West? 

Mr. Bromley: You think it is a lake? 

The Witness: Well, I am from Chicago. 

Mr. Cargill: Did the witness express himself as 
to whether or not that picture was obscene? 
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The Witness: I said it was not obscene. I 

892 thought it was an injudicious picture to put before 
young people because it would tend to produce undue 
familiarity but not obscenity. 

By Mr. Bromley: 

Q. On page 105 is a cartoon with the title, “Thank God, 
help at last”. 

What is the basis for your opinion with respect to that? 
A. Again, what seems to me the point of the joke is it 
would appear to high school boys and girls that the rather 

893 frail, ship-wrecked white man is outnumbered by large 
and gleeful colored girls. 

It doesn’t seem to me it would be construed any farther 
than that by high school boys and girls, as I know them. 

Q. Will you turn to page 110, which is another cartoon 
entitled “That is Miss Blimpton, our special nurse for low 
blood pressure patients.” 

What is the basis for your opinion about that cartoon? 
A. That cartoon is satirizing the well-known fact that al¬ 
most all boys and men like to look at a pretty girl. 

It is exaggerating the shapeliness of the legs, the dress 
is a little shorter than the present average, the breasts are 

894 clearly outlined, but it doesn’t seem to me to be obscene. 

Q. Do you see any filthy connotation in the use of the 
wo^d “Blimpton” as referring to her breasts? A. No. 

Q. Is the picture made obscene by the fact that the old 
gentleman’s hat is blowing off his head? A. No. That is 
part of the satire of masculine susceptibility. 

Q. Or the pleased look on the face of the interne or the 
man talking with the doctor? A. Certainly not. 

Q. Turn to page 127, if you please, the fashion page, 
which has the sub-title “Hew to the line, Bertha. Let the 
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skirts fall where they may”. That is the girl painting 
stockings on the girl lying on the sand. 

What is the basis for your opinion of that? A. I don’t 
think that is intended to be a joke at all. It is simply an 
illustration of the way in which stockings are being painted 
on, and the girl says to the other girl who is doing the 
painting, “No matter how high you have to paint up the 
leg, go ahead and paint the stocking on.” 

Q. Is it of a type that is common in fashion magazines, 
or wouldn’t you know that? A. As far as I know, but I 
don’t know very much about that. 

Q. Page 144. Have you read the article “Offensive on the 
Home Front?” A. Yes, I have. 

Q. When I say “article”, I mean story. A. Yes. 

Q. Two places near the end have been pointed out as 
obscene. In the third column near the bottom it has been 
pointed out that the reference “Once he had slapped a 
prostitute in Bordeaux who had persisted in keeping his 
cap, but that didn’t count,” is obscene. I direct your at¬ 
tention to that. A. I do not consider the use of the word 

! 

“prostitute” to make it obscene. In writing, a reformed 
prostitute is the principal feminine figure in Mice and Men, 
if I am not mistaken, and in Shakespeare the equivalents, 
strumpet and whore, are frequently used, so that in and of 
itself is not obscene even to young people. 

Q. Is the reference in the next paragraph, where the 
author says: 

“He noticed how large the uniform made her behind 

l 

look” obscene in your opinion? A. No, I think that is 
coarse and intended to be coarse, but the whole story ob¬ 
viously portrays a revulsion against the silliness of the 
opposite sex. That has been done repeatedly in literature 
and in literature that is read commonly by high school 
students. 
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Chairman Myers: Suppose we recess at this time 
for about thirty minutes. 

(Thereupon, a brief recess was taken.) 

Q. Will you state the basis of your opinion with respect 
to the Sultan cartoon on page 43 of the September issue, 
subtitled “Sold American”, please? A. Yes. Again the 
point of the joke, the thing that is in the center of focus 
for the person that reads it is the incongruity of an American 
boy going to an auction and doing what I daresay his 
mother has done at home: Finding everybody else bidding 
and bidding for an article that is going to be embarrassing 
after he has got it. It seems to me that is the primary 
point. 

Q. Will you answer the same question with respect to 
the cartoon on page 65, sub-titled “Come back later, sweet— 
my wife hasn’t left for the factory yet”. A. Yes. That 
seems to me to have two points. One, it is the man bites 
dog point. That is the inversion of the usual situation 
where the old ice man joke, of course, implied that the 
ice man liked to call and pay attention to the wife, and 
here it is the milk girl who presumably would like an 
uninterrupted call with the husband if she came back 
later because the wife had gone to work. It is primarily 
because of the statement “my wife hasn’t gone to work—left 
for the factory yet”, implying that she is a war worker. 

Q. On the next page, the cartoon with the sub-title “It’s 
the only time daughter and her young man have for court¬ 
ing—they both work nights in a war plant.” Will you give 
us the basis of your opinion on that? A. Well, the incon¬ 
gruity there, of course, is with the rather violent pet¬ 
ting going on in the daytime, and there is also, I think, 
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a certain amount of humor in the understatement, in apol¬ 
ogizing for both of them who are courting in the day time, 
and in th inkin g it necessary to apologize for their rapt 
embrace in which they are engaged. Those, it seems to me, 
are the two centers of focus. 

Q. That is the mother who is the second of the two 
women, isn’t it? A. I inferred that, yes. 

Q. And the next cartoon is on page 84. A cartoon with 
respect to the same subject. Will you give me the basis of 
your opinion with respect to that? That is entitled “Every 
night he tells her he’s sailing tomorrow.” A. Well, the 
source of humor, it seems to me, is different there. The 
source of the humor, it seems to me, is in the cynical way 
in which the boy who is going to sail eventually makes 
the girl more affectionate by calling attention to the fact 
that he is going to leave her soon, and I was rather in¬ 
terested in the fact that Shakespeare wrote a sonnet on 
precisely the same subject. I won’t quote the whole sonnet, 
but he says to the girl, “Don’t worry about the fact that 
I am older than you. The fact that I am going soon is 
the reason you should treasure me more.” 

Shakespeare put it: 

“That time of year thou may’st in me behold, 

When yellow leaves, or none, or few, do hang”. 

Now, it is not to be used for humor in Shakespeare, but 
there you have the same thing because the boy is telling the 
girl he is sailing tomorrow in order to get a larger degree 
of demonstrative affection which he is not entitled to, but I 
don’t see anything in the fact that this is not the girl he 
is going to marry or there is anything lascivious in the 
cartoon in that connection. 
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Q. The inference is that the two adults are the father and 
mother of the girl, is that it? A. Yes. 

Mr. Cargill: May I interpose a question? 

Mr. Bromley: Yes. 

Mr. Cargill: In this testimony is this opinion that 
you are expressing now, as to the effect it would 
have on the minds of school children between the 
ages of four and twenty? 

Mr. Bromley: Yes. 

Mr. Cargill: Or is it his personal opinion that 
he is giving? I am just asking for information. 

Mr. Bromley: I don’t blame you, because my 
procedure has been a departure from what should 
have been done. I asked the witness if it was his 
opinion that this material would affect the boys and 
girls with whom he comes in contact and he said 
he found nothing in it that was obscene or would 
corrupt morals. I am assuming that that answer 
applies to every one of these things and it is related 
especially to youth. Instead of repeating those ques¬ 
tions which would have been too tiring, I was ask¬ 
ing him not to repeat his answers in the same light 
but to expand further on them. 

The Witness: That is the sense in which I have 
been construing my answers also. 

Mr. Cargill: All right. 

Mr. Bromley: All right. 


By Mr. Bromley: 

Q. Now, on page 86 we have a double page spread of jokes 
from Army papers entitled “Goldbricking with Esquire”. 
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The matter that is complained of starts at the bottom 
of the first page, with the first joke, and it is the one about 
the two babies in adjoining cribs, one a boy and one a girl, 
and they talk to one another, and they ask whether they 
are a boy and a girl, and the boy says “As soon as the 
nurse leaves I will show you”, and when the nurse leaves 
he pulls up the covers and says “See, blue booties”. Do 
you recall that one? A. Yes. 

Q. What is your opinion with respect to any effect of 
that on youth? A. Well, I don’t think it would seem ob¬ 
scene to youth because there is nothing wrong from their 
point of view in two people of the same sex comparing any 
parts of the body. I think the point of the joke is, of course, 
a substitution of a very secondary characteristic, blue 
booties for babies, for the primary sex characteristics. 

Q. Well, these are two babies of opposite sex, aren’t they? 
A. I beg your pardon. I read carelessly and misconstrued 
entirely. May I re-read? 

Yes, the situation is of a different sort, that they are 
going to compare people of an opposite sex, and again it is 
a matter of substituting at the end, but with a much less 
innocent implication than I had in mind. I still wouldn’t 
call it lewd, lascivious or obscene from the point of view 
of the boys and girls, but it is rather innocent. 

Q. One other joke is at the bottom of page 87: 

“She: ‘Would you like to see where I was operated on 
for appendicitis?’ 

“He: ‘No, I hate hospitals.’” ! 

What is the basis of your opinion with respect to that? 
A. Again, I think the point of the joke is the surprise reply 
and not the suggestion as indecent exposure, because I 
don’t think it seems indecent to boys and girls any more 
than it is to men and women to expose the area in which 
an appendix scar exists. 
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Q. No-w, the cartoon on page 102. What is the basis for 
your opinion with respect to it? The sub-title being “Ain’t 
it a damn shame? Plenty of water on this island, plenty 
of food, and now I get hallucinations”. A. Well, I can’t 
answer why that was cited unless it was implied that a 
girl lying on her back in a bathing suit was by definition too 
provocative. She certainly is not lying in a position that 
would suggest what might be called any sex play, and I do 
think that the point of the joke is perfectly obvious. He 
simply cannot believe that there is a girl there, just that this 
is too good to be true. 

Q. She is in a bathing suit? A. She is in a bathing suit, 
and she is completely covered, as much as the girls do when 
they go swimming. 

Q. Now, turning to the Varga girl in the October issue 
on page 43. A. That is not the one. 

Q. I call attention to page 49, which has the fuel salesman 
cartoon. “Hello, dear, this is the gentleman who sells us 
our fuel oil.” 

What is the basis for your opinion with respect to that 
cartoon? A. Again it is a matter of a general context in 
society. It is obvious that the meaning of the cartoon to 
young people would be no different than what it is to older 
ones. That is, that the wife finds it necessarv to bribe and 
flatter and cajole and caress a person through whom they 
can get fuel oil, but the humor of the thing is in the idea 
that you can’t get fuel oil unless you go as far as that, 
rather than unusual sex conduct. 

Q. Now, on page 56, there begins this piece of fiction 
“.Portrait Above the Fireplace”. Have you read that? A. I 
have. 

Q. What is the basis for your opinion with respect to 

i 

this article? A. It seems to me an entirely serious study of 
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the effect of the unknown portrait on the young man who 
buys it when he has apparently no future before him, and 
who is inspired to succeed by what he imagines is his 
mother, only to find that it is the portrait of a keeper of a 
house of ill fame. 

There does not seem to me to be anything in that that 
would be obscene or suggestive. The mention of a house 
of ill fame is not—he certainly is not in any way stimulated 
by the previous connections of this portrait that he ad¬ 
mires. It is perfectly clear to those young people that 
even a prostitute is a person who is capable of redemption 
and through whom redemption could come. 

Q. Will you turn back to page 37 in your October issue. 
I am skipping around out of order by mistake, and will 
you look at the cartoon in the lower right-hand corner, 
being one of a sailor with the tattoo on his arm, and the 
hula-hula girl looking at it. What is the basis of your 
opinion with respect to that? A. Well, it seems to me 
not to have any other connotation or any other meaning 
to the girl or boy who looks at it except he has the trick 
of vibrating his arm and making this hula girl look as if 
she were doing a dance, and the girl who actually does the 
dance seems amazed at the miniature reproduction moving 
about and performing the trick, so to speak. 

Q. Do you find anything obscene in that? A. I do not 
find anything obscene in that at all. 

Q. Have you read the article on page 38 “Wise Men 
Pick Pyknic Girls”? A. Yes. 

Q. What is the basis of your opinion with respect to it? 
A. Again, it seems to me to be a popularization of a theory 
of two types of women and not to be in any sense consid¬ 
ered indecent or inelegant or provocative. 
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Q. You find in it reference and repetition of the word 

916 

“bust” in connection with the measurement of the Pyknic 
type at the bottom of the fourth column on page 38 and 
running over on page 39? Does that connote anything 
lewd or lascivious? A. No, because I am sure if these 
boys and girls see it, lewd or lascivious means directing 
your attention to things that are not there, not spoken 
about, and not seen, and bust measures and references to 
busts are completely familiar and completely familiar even 
in this kind of connotation. 

The measurements of the Atlantic City beauty girls are 
always completely given in detail in mentioning them, and 
I see no greater reference there than there is in other 
measurements that are given. 

Q. Turning to page 93, I believe there are three jokes 
complained of reproduced here from Army papers. The 
first one is on page 93 in the first column ending “Liquor 
is my weakness”. 

What is the basis of your opinion with respect to it? 
A. The ridicule is directed to the person, the prostitute who 
tries to accost a man and is told “You have no attraction 
for me.” I don’t see that that is in any way affecting 
adversely the standards of right or wrong of the boys and 

918 girlS - 

Q. Right below, it is the joke about the negro Pullman 
porter which ends “If dem shoes stickin’ out from under 
the bed ain’t got no feet in ’em, ah is gonna shave.” 

What is the basis of your opinion as to that joke? A. 
Well, again, the humor is in the implication that if there 
is a man under the bed “I will attack him with a razor”, 
but the humor consists in drawing the inference from the 
perfectly ordinary statement “Well, if everything is all 
right, all I am going to do is shave”. 
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Q. Finally, the joke in the last column: “What does 
f-e-e-t spell?” And the ending: “Johnnie’s answer was as 
surprising as it was unexpected.” j 

What is the basis for your opinion there? A. The point 
of that joke seems wholly different in character than the 
others and the attention of the reader and the boys and 
girls would certainly understand this is directed to the 
discomfiture of the teacher in having a word ordinarily 
applied to animals applied to her. The implication, of 
course, is that the answer will be teats, instead of feet, 
but the substitution does come from mentioning the un¬ 
mentionable. Teats are mentioned in all conversations 
about cows. The humor consists in the unexpectedness, in 
applying to a human being the word that is only asso¬ 
ciated with other animals. 

Q. Now, will you turn to the November issue? The 
Varga girl is at page 46 in that issue. A. Yes, that is the 
girl that I had reference to. Shall I speak about it? 

Q. Yes. A. The reason that I thought that Varga girl 
was not as wise to have in a magazine easily accessible 
to young people was related to what I had said previously 
about the attempt of educators to free boys and girls from 
an undue feeling of shame in connection with the body itself. 

I am not talking about the body as displayed in sugges¬ 
tive or unpleasant circumstances, and both the verse and 
the picture itself suggest that the girl is surprised presum¬ 
ably until the end of the verse. 

I am referring specifically to the use of “Wolf” and that 
implies some man who would be predatory in his approach. 
It is only at the end that you are told that her alarm was due 
to the mouse. 

Well, the implication that there is anything indecent 
about how the girl will react, it seems to me is exactly 
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parallel with that of the other pictures. I don’t think, 
however, that this is indecent or obscene, but the thing I 
spoke about in the other pictures as having a greater pro¬ 
phylactic value does not apply to this, because specifically 
the girl is ashamed in being in the condition that she is, 
at least you think she is until, the very end of the verse. 

Q. Yow, will you turn to page 66, the cartoon and sub¬ 
title: “It’s no use, Sarge—we’re outnumbered—Yippee!” 

What is the basis for your opinion with respect to that 
material? A. That seems to be entirely innocent, but the 
point of the joke is that here are some soldier boys that 
would not resist being taken prisoner by a lot of attractive 
girls; a fine thing to look forward to. 

Q. On the next page, the one entitled: “At the U. S. 0. 
in Yew York they just gave us cigarettes”, a picture of a 
soldier smoking a water-pipe in the presence of a harem 
girl. 

What is the basis of your opinion with respect to that? 
A. Well, I think most boys and girls would draw the infer¬ 
ence that I did when I looked at it, and that was that the 
inference was that between the water pipe and the cigarette 
and not just letting them smoke and possibly entertaining 
them with the services of an Oriental slave and sex rela¬ 
tions after, and I am by no means sure that any boy or 
girl would draw that inference, but I am sure that that is 
what was cited and that inference was expected. 

Q. Yow, on page 73, the color photograph “Golden 
Mould”, what is the basis of your opinion with respect to 
that? A. Again, it is the attempt to use the camera and 
color photography for the kind of beautiful pictorial effect 
that has obviously been possible only with oils heretofore. 
It seems to me the picture is entirely free from any objec¬ 
tionable construction unless any picture of a pretty girl is 
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objectionable. I find no suggestion, no exaggeration of the 
sex characteristics. 

j 

Q. Now, will you go back to page 52, which is another 
Sultan cartoon entitled “Such a neighbor—always borrow¬ 
ing” and tell us the basis for your opinion with respect to 
that picture? A. Well, that seems to me very closely similar 
to the auction picture. That is, you import into the Orien¬ 
tal situation the custom of neighborly borrowing, which is 
one of the most innocent and natural customs among us 
Westerners, and by putting it into the Oriental environ¬ 
ment, where it is the matter of borrowing wives or concu¬ 
bines, you produce the effect here of comic incongruity, but 
it seems to me that is not an obscene or indecent thing to 
show; merely shows the incompatibility, the incongruity, of 
the two different standards of behavior. 

Q. Now, on page 60 there is another color photograph 
from a night club, the Folies Bergere. What is the basis 
of your opinion with respect to it? A. Well, that again 
is a piece of photographic reporting. I don’t think of night 
clubs as places that boys and girls should habitually go to, 
I wouldn’t think of a magazine filled with that sort of il¬ 
lustration as very acceptable and suitable for boys and 
girls, but I wouldn’t think that an occasional picture of 
this kind appearing in a magazine of general circulation 
will be obscene or will tend to lower their moral standards, 

Q. Now, turning to page 77, which is this monthly thea¬ 
trical critical column, written by George Jean Nathan, and 
I believe it appears in every one of these issues, objection 
has been made to paragraph one, in which he mentions a 

j 

St. Louis sporting house in connection with his objection 
to a scenic set on a stage which features a large and 
elaborate staircase. 

i 

What have you to say with respect to the basis of your 
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opinion as to that photograph? A. Well, if the sporting 
house had been reported as made attractive to young peo¬ 
ple, I would say it is obscene, but it is not. It is merely 
illustrative of the bad taste of the kind of interior set 
that Mr. Nathan is talking about, and the mere mention of 
a sporting house or bawdy house is something, as I have 
said before, that does not seem to me to tend to lower the 
standard even of high school boys and girls. 

Q. Will you answer the same question -with respect to 
paragraph number 10, to which objection has been taken? 
A. Yes. It seems to me again that Nathan is objecting to 
precisely what I would object to. That is, to the stupidity 
and bad taste of introducing two actresses dressed to look 
like prostitutes. 

Q. That has reference to “young floozy characters”? A. 
The “young floozy characters wearing short skirts”, and 
so forth. 

Q. You agree with Nathan? A. I agree with Nathan. 
That, of course applies to all of this, 
i Nathan is condemning things that are coarse and in bad 
taste. 

Now, may I add that if Nathan were making a pretense 
of condemning them for the purpose of describing them 
elaborately, the Ciceronian trick of saying, “I will not de¬ 
scribe them to you” and then going ahead and doing so, 
that in my opinion would be an entirely different matter. 
It is perfectly plain that he is giving us illustrations of 
the kind of things to which he objects and the article is 
verv stronglv on the moral side rather than on the immoral 
side. 

Q. Is that true of paragraph 15? A. Yes. 

Q. In which he says: “Any more plots about someone 

who mistakes an innocent institution for a bawdy house, 

•/ * 

or vice versa”. A. That is very true, also. 
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Q. And is true of paragraph 21 in which he quotes what 
one of the boys from Dead End says with respect to “den 
don’t gimme any a dat crap”? A. Yes. This applies there 
also and the very fact that it appeared in Dead End and 
it was seen all over the country makes it completely im- j 
possible that the quotation itself should produce the effect 
that he is deprecating. 

Q. jSiow, on page 83, we have a cartoon of the two girls 
conversing, with the sub-title: “My date’s at the awkward 
age—all hands and no dough”. 

What is the basis of your opinion with respect to that 
cartoon? A. Well, again the drawing is not a pleasant 
drawing but the advice is excellent: Keep your hands off 
girls, don’t.paw them. If you want to take them out and' 
show them a good time, spend money on treating them,: 
but don’t pet. 

Q. Xow, look at page 89, and answer the same question! 
with respect to the circus picture of the clown and the 1 
two girls. A. Well, that is again a matter of reporting, i 
and if you have a magazine with dramatic criticism and! 
undertake to review the plays, it seems to me impossible to 
allow the play on the stage and to refuse to allow a photo-! 
graphic report in a magazine. The kind of play that I don’t! 
think is particularly good for young people, but its attrac¬ 
tiveness is not enhanced in any way. 

Q. The text shows clearly that that is a photograph of 
two performers and a clown from the Ringling Brothers 
circus? A. Yes. 

Q. At the entrance to the Big Top? A. Yes. 

Q. 2sow, will you turn to page 94, which is again a two 
page spread, “Goldbricking with Esquire”, and to which a! 
great many objections are made. I know four is the first 
one. That is the joke about the corporal who was going 
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home on a furlough and finds two girls in his berth and 
934 ° 

says: “I am sorry, one of you girls will have to leave”. 

What is the basis of your opinion with respect to that 
joke? A. Well, the main point of the joke seems to me 
to come from understatement. He says: “One of you 
girls will have to leave.” It seems to me impossible that 
any boy or girl old enough to read that would think that 
is implied that the other should stay. That the expecta¬ 
tion of the reader is clear, of course, both girls will get 
out, but he says: One of you girls will have to leave. The 
humor of the understatement is perfectly familiar in 
g35 English literature since early days. 

Q. I ask you the same statement with respect to item 15, 
which says: “Don’t fool yourself. He doesn’t suspect a 
thing.” A. Well, the only point that I see in it here that 
I think high school boys and girls would see in it is that 
the phrase “knows everything” implies that he knows dis- 
credible things about the wife. 

It is again a matter of filling in the blanks to suit your¬ 
self, with no indication whatever that an obscene meaning 
is meant. 

Q. And item 24 again is a joke about the soldier home 
on furlough and says to his girl: “Slimmer, aren’t you?” 
936 And then at the end: “Where do I start?” 

What is the basis of your opinion with respect to that? 
A. Again he is calling attention to the fact that she said 
something which she didn’t mean. 

Q. Do you see anything obscene in it? A. I do not. 

Q. At the bottom of that column is the joke about the 
Army hostess who went in swimming and she was con¬ 
fronted by a soldier looking at her and the soldier’s re¬ 
mark: “You’re thinking that pan's got a bottom in it”. 
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What is the basis of your opinion with respect to that 
one? A. Again, I think the point of the joke, and the point ^ 37 
to which the attention is directed, is the ironical contrast' 
between the whole story and position that the woman is 
assuming when she thinks she is entirely covered, and the 
very vulnerable position that the soldier calls to her atten¬ 
tion that she is in when she thinks she is partly covered. 

Q. Xow, here is an Army joke that is very close to your 
experience: “Have a good time at the party, daughter 
dear, and be a good girl.” 

“Make up your mind, mother.” 

What have you got to say about that? A. Well, I heard ^ 
that joke in one form or another for at least thirty years 
and it doesn’t seem to me to be even a joke by this time. j 

Q. You understand this magazine is only reprinting thisL 
A. I am not criticizing your editorial policy in that respect: 

Q. Xow, the second from the bottom of the third column* 
the one about the private who says to the girl: “I’m afraid 
we can’t have much fun tonight. All I have left of my 
pay is some small change.” And the girl answers: “Well* 
how much do you think it takes to send my kid brother to 
the movies—a five dollar bill?” 

What have you to say about that? A. That seems to me 

absurd to read an obscene meaning into the desire of the 

° 939 

young man and a young woman to get rid of a younger 

brother or sister. I am speaking now not as a principal 

of a school, but as a father of four children. 

Q. And the one under it ending up: “It ain’t against 
regulations to undress, lady.” 

What have you to say about that? What about that 
one? A. Again, there is no implication whatever that the 
lady doesn't have a bathing suit on. If you wish to imply 
that he is talking to her when she is indecently exposed* 
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that is a matter of the obscenity of your construction of it 
and not a matter that is in print. 

Q. I doift construe it that way, Mr. Smith. A. I am just 
warning you against it. 

Q. Now, will you give me your opinion with regard to 
the joke: “You’re sure there are no soldiers around here’’ 
underneath the picture of the girls in the water. A. Well, 
I don’t think it is much of a joke. 

Q. What? A. I don’t think it is much of a joke and the 
girls are entirely covered. I don’t see anything in the 
picture where there is any indecent exposure. 

Q. And, finally, the joke of the woman who went swim¬ 
ming and heard one and spoke up and the answer: “79, 
darn it”. 

What is the basis of your opinion with respect to that? 
A. Well, that is again in the 30 year old class. 

Q. Now, I find I skipped unintentionally one article in 
the October issue at page 104 entitled “The Sporting 
Scene”, which is about the war worker girl who took a 
vacation and every time she tried to perform some athletic 
sport she had some man come around and kibitz her, and 
she got mad and went home, and then she got married and 
had 21 children, and then told her husband that now she 
doesn’t have to take any more advice. 

What is the basis of your opinion with respect to that 
story? A. It seems to me that the lady was entirely right. 
That was one point on which advice could not be given by 
the amateur. 

Q. Having examined all the cited and specified material 
in all of the issues, in your opinion is the cumulative effect 
of the cited and the specified material in those issues such 
as to render all or any part of it obscene, lascivious, lewd, 
filthy or indecent? A. I would like to answer that very 
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fully and frankly, and if the rules of procedure make my j 
answer such as it would be stricken from the record, I 
haven’t the slightest doubt that the chairman will strike I 
it out from the record. 


Mr. Cargill: You may feel perfectly free to say j 
whatever you want to and talk as long as you want i 
to. ! 

The Witness: Thank you, very much. 

I would like to give an answer to that question. ; 

I think that the effect of the magazine to be con- | 
sidered in view of a complete context, that is, con¬ 
text of the magazine itself and the circumstances j 
under which the boys and girls that come in contact 
with it are likely to see it under the present rules 
of the Post Office Department circulated like any ; 
other magazine. They are likely to encounter it in I 
the home, in the dentist’s office, in the beauty parlor, j 
if the girls go to get permanent waves. 

It is a perfectly open and obviously easily acces- j 
sible publication. 

It would seem to me that even if you put the | 
worst possible construction on all the material that j 
is in there that you would increase any possible j 
harm that might be done if you made it less freely 
available and still did not stop its publication. 

I am talking now from the point of view, as I say, ! 
of the boys and girls with whom I deal. 

I think these younger people feel differently than 
we older ones, primarily, about the standard of what | 
is accepted and what is not, and I think with refer- \ 
ence to the boys and girls that it would be a damag- ! 
ing thing to have a public ruling to the effect that 
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the girls presented in that way were in and of them¬ 
selves obscene. That is the very ruling itself that 

would bar this from circulation in exactly the same 

* 

way as the other magazines were circulated, and 
that would tend to make mischievous what pre¬ 
viously was entirely innocent or at the most only 
slightly objectionable. 

Now, I hope I haven’t gone beyond the point of 
the question. You were asking me the cumulative 
effect of the magazine when it was mailed out. 

Chairman Myers: You say that if we try to take 
it away from them, then they will get it anyway? 

The Witness: Yes. While I was at Harvard there 
was a time, for instance, when there was no doubt 
that the student editors of Lampoon tried to get the 
college to suppress a number because it would 
greatly enhance the value of the number, and my 
colleagues never suppressed the number. 

In other words, if this were entirely stopped from 
publication, it would simply have the effect, which 
would be worse than it would be otherwise, of inter¬ 
fering with its present free circulation. 


By Mr. Bromley: 


Q. One final question. You don’t think it ought to be 
stopped from circulation? A. No, I certainly do not. I 


see no reason. 


Chairman Myers: In your experience in the field 
of English literature, is it your view that that kind 
of cartoon or satire is at the bottom of most humor? 
The Witness: It is very much mj' view, yes. This 
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juxtaposition of two images that are not ordinarily 
associated with each other. ^ 

Air. Bromley: That is all. 

; 

Cross Examination by Mr. Hassell : 

Q. Professor, with respect to the last volunteered stajte- j 
ment you made. A. Yes. 

Q. Isn’t it a fact that a magazine such as this, by reason 
of the subsidy it enjoys from the Government and the ap¬ 
proval of its publication or circulation by a department 
of the Government charged with that duty, if such a situ¬ 
ation occurs and that subsidy makes up the difference be? 950 
tween profit and loss, would you have any different view 
from that you just expressed about it? A. No, I don’t see 
that I should. 

Q. Professor Smith, the school with which you are asso¬ 
ciated is a private school, is it not? A. That is correct. 

The current word is independent rather than private. Pri¬ 
vate has fallen out of use. 

Q. Well, the pupils who attend that school pay a fee 
for attending it? A. Some do and some don’t. That is, we 
have a fairly liberal and extensive policy of scholarships, 
as colleges do to those who are in need of it. 

Q. Is your school largely patronized by children of weal- 951 
thy people who don’t want to send their children to public 
schools? A. Predominantly, but not by any means exclu¬ 
sively. * 

Q. Predominantly? A. Yes. 

Q. Are the public schools in Chicago so inferior that 

wealthy or substantially wealthy people don’t want to send 

their children there? A. This is hearsav evidence, I haven’t 

• • 

investigated the public schools of Chicago, but as I talked 
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with parents and asked them why they are interested in plac¬ 
ing their children in my school that is the reason they 
give us. 

Q. How many pupils do you have in the school you are 
the head of? A. About 375. 

Q. That number matriculates each year? A. No, not all. 
In the school all together there are about 375 boys and girls. 

Q. That is the total enrollment? A. The total enroll¬ 
ment. That varies from year to year, of course. 

Q. Now, in your position as head or headmaster of this 
school, do you find that the boys and girls of all ages come 
to you and confess their sexual peccadilloes and their secret 
vices and so forth and what influences them in committing 
them? A. It varies very much with individuals, of course. 
Some do not confide at all and some confide very intimately. 

Q. Would you say that most of the pupils going to your 
school voluntarily confide their secret vices to you and what 
influences them to those secret vices? A. I can say cer¬ 
tainly not. 

Q. So, as a matter of fact, Professor, you do not know 
whether these pupils, largely or a majority of them, or a 
substantial portion of them, are influenced towards secret 
vices by what they see in this magazine, do you? A. I can¬ 
not give you any evidence but merely my opinion. 

Q. I am trying to get at what your opinion is and on 
what it is based. A. My opinion is based on the statements 
of those whom I do know best, but I have no reason 
to assume either the existence of secret vices or the fact 
that they are or aren't stimulated by any outside agency. 

Q. You know, as a matter of fact, that ninety or more 
per cent, it has been stated that 99 per cent of men, and 
the 100th per cent is a liar, has at times masturbated? You 
know that? A. I have heard it stated. 
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Mr. Bromley: You are pushing it up, Mr. Hassell. 

Mr. Hassell: Well, I am not relying on the pre- 950 
ceding witness’ conclusion. 

By Mr. Hassell: 

Q. Do you know anything about that, whether there is I 
any truth in that? A. I would have no knowledge of the 
proportion. 

Q. However, these people who have confessed to you 
actually confessed their secret vices and told you in detail 
about them and what led them to do those things? A. I 
Again, some have and some have not. 1 956 

Q. Let us be a little more frank as to that. Just what 
proportion of your student body ordinarily does that? A. 

Well, it is not the usual relation. I am trying to answer 
you just as fairly as I can. It is not the usual relation of 
school child and principal or teacher that the child habit¬ 
ually confesses vices to. I mean, the relation differs en¬ 
tirely from that of the priest and the person who comes 
to confession so that you are quite right in implying that 
it is not the large majority who come forth for the pur¬ 
pose, as you put it, of confessing their vices. 

Q. Now, Professor Smith, coming to your own children 
with you as their father, have you received confessions j 957 
of their secret vices and what impelled them to commit j 
them? A. Yes, I think so. j 

Q. You think so? A. I will tell you why I use the words ; 

“I think so”: I wouldn’t describe those talks such as vou 
use your Avord “confession”, nor would I of my own choice j 
use the -words “secret vices”, but they certainly have con¬ 
fessed about actions that I think—they have made state- I 
ments about actions that I think you would characterize as j 
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confession and you also used the words “secret vices’’ 
and then implied a sort of habitual indulgence that I 
would not include in my statement. That is why I could 
not answer your question categorically yes or no. 

Q. But out of your enrollment in this school, how many 
children voluntarily seek you out and confess to you their 
secret vices and what impelled them to carry on those 
secret vices? A. If 3*011 will substitute the word “mis¬ 
doing”, because I am not sure about the word “secret 
vices”. 

Q. Well, let us be plain, masturbation. A. No. 

Q. How many of your pupils come to you and tell you 
that they* masturbate? A. No appreciable number of the 
children in the school come to me and tell me that. 

Q. You say no appreciable number. How many does 
that mean? A. Not any* more than about one or two in 
several years; a very small number. 

Q. A ver 3 * small number? A. Yes. 


960 


Mr. Hassell: At this point I move that the state¬ 
ment of this witness be stricken. It is obviously^ of 
no value whatsoever. 

Chairman Myers: The motion is overruled. 

Mr. Hassell: I would like to reserve with respect 
to this witness and all similar witnesses, that the 
fact that I am undertaking to cross examine him 
does not imply that I have waived my objection. 

By Mr. Hassell : 

Q. Professor Smith, how long have you been at this 
Francis W. Potter? A. Francis W. Parker, P-a-r-k-e-r. 

Q. Parker, I beg your pardon. A. I am afraid as a New 
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Englander I don’t have any proper way of pronouncing “r’’. 

My father, who is like you, a Carolinian, told me about 961 
that. I am just entering my sixth year. 

Q. Prior to your employment there, Professor, where 
were you? A. I was the head of the Fieldston School in 
New York City. ! 

Q. How long were you the head of that school? A. I was 
associated with it either as head of the school or head of 
the so-called ethical high school. The school merely changed 
its name when it moved to the suburbs. I was head of the 
English department for twenty years. 

Q. Now, the Fieldston School was similar in character 

962 

to the Parker School? A. Except that my own responsibility 
did not extend below the seventh grade. When I was with 
that school the only other exception in the nature of the 
school, the Fieldston School, was really that the school was 
run by a religious sect much as the parochial school is by the 
Catholic Church. In other words, it was not an entirely 
independent organization as the Francis W. Parker School: 

Q. Now, you have referred, Professor, in your direct ex¬ 
amination to matter appearing in the January issue under 
the editorial “Pep Talks to the Tune of ‘Easy does It’.” 

The material on that page headed “Shor Nuff.” 

Are you sufficiently familiar with the magazine, Esquire^ 
to be able to tell us whether the description or the charac¬ 
terizations in the first paragraph to the effect that “Esquire; 
the four-bit magazine which is always busy as a little 
beaver sandwiching good advice between its spicy cartoons’? 
is a correct description of the magazine? A. No, because 
the word “always” would prevent me from saying whether 
that was fair or not. I have seen very little of Esquire, 
except, as I say, in such places as the dentist's office. I 
have not been a subscriber to or a regular reader of the 
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magazine, so I haven’t any idea as to whether that is a 
correct statement of what the magazine has always been. 

Q. Now, with respect to those issues of the magazine 
which you have seen, would you say that that is a correct 
characterization of it? A. Yes. 

Q. And the spicy cartoons referred to are such cartoons 
similar to those and perhaps those cartoons about which 
you have testified to here on direct? A. They certainly 
would include those cartoons. 

Q. In your testimony with respect to those cartoons, 
you did not refer to them as spicy. Would you call them 
spicy now? A. So far as I know, I have never referred to 
any cartoon as spicy. 

Q. You would not use that word? A. I would not use 
that word. 

Q. You know what the word means or the implication 
of the word? A. The implication of the word is that they 
are sexually provocative, but may I make my answer full 
enough to be sure that I make my meaning clear? 

Q. Yes. A. When I say “sexually provocative”, I don’t 
mean that they are provocative and imply impure sexual 
conditions. 

! Q. Now, in the fourth paragraph, first column, down 
towards the bottom of this article, we have this statement: 

“The test is divided into nine sections. Companionship 
comes first, with 105 points, followed by intelligence, 90 
units, and disposition with SO. Comes it then breeding 
(no, not that) which scores 50.” 

Do you have any idea what the implication is there with 
respect to breeding, “no, not that”? A. Well, I am sure 
that the implication there is for an adult, and I would 
include in that probably every person in this room, and 
that probably means the idea of reproduction, but I don’t 
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believe that it would mean that to the boys and girls I 
associate with. I think they would think the parenthesis 
was a meaningless one. 

Q. They would miss the point? A. I think they would 
miss the point. May I add to that that I think that if 
they did not miss the point it would not be a very serious 
matter anyway. 

Q. Xow, at the top of the next column in this article it 
is stated: “The pay-off on what kind of a guy this Wood- 
head is comes quick. He figures a gal’s dancing ability is 
worth 20 points. Sex he gives 10”. 

“The pay-off”. Would you say that there is an implica¬ 
tion there that he meant that he rated this fellow Wood- 
head as a dead one because he doesn’t rate sex very high? 
A. That seems to me a fair inference to draw from it, yes. 

Q. Xow, at the bottom, number 7 in the tabulation, 
juking: 

“a. That’s right. Just what you’re thinking about. 400”. 

What would you say that reference is to? A. I think that 
the reference is to the fact that juking is not a word in 
general circulation. I never saw it outside of this partic¬ 
ular passage, but it is obviously one that has been defined 
in the parenthesis, bottom of the column: 

“This is something Woodhead thought of which puts sex, 
dancing, manners, drinking, and risque behavior in one 
package.” 

Q. So, sex is involved? A. Sex is clearly involved. May 
I add that I don’t think there is any implication that sex 
conduct is involved. 

Q. You wouldn’t think any sex misconduct was involved 
if this article applied to the appraisal of association after 
marriage, would you? A. Well, it does. It clearly says 
that the whole purpose of this is to decide whether you 
want to marry the girl. 
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Q. So you would have to be able to appraise that— A. 
Exactly. 

Q. (Continuing): —ability? A. Yes. 

Q. Before you married her? A. Yes. 

Q. That wouldn’t be any improper— A, No. 

Q. (Continuing): —sex implication? A. No. 

Mr. Bromley: Are you suggesting that that means 
they must live together before they get married, Mr. 
Hassell? I don’t think the witness’ answer con¬ 
strued it that way. 

Mr. Hassell: I think he answered it. 

The Witness: I did not construe it in that sense. 
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By Mr. Hassell : 

Q. Does the school maintain a library? A. Yes. 

Q. In which current magazines are displayed? A. Yes. 

Q. Or available to the pupils? A. Yes. 

Q. You don’t have Esquire there? A. No. 

Q. Referring, Professor, to the article by Gilbert Seldes 
on page 83, “Those Star and Garter Blues”, in the center 
of the second column there is this statement: 

“A stripper”, do you see that down five lines from the 
bottom of that paragraph? A. Yes. 

Q. “A stripper who does an orgiastic dance verges on 
the erotic”. Do you think that the 18, 19, 20 year old boy, 
or 17 year old boy who saw this and read that advertise¬ 
ment or this show would not be induced to go and see it? 
A. Will you read the question? 


(Record read.) 
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By Mr. Hassell : 

i 

Q. The statement here: “A stripper who does an orgi¬ 
astic dance verges on the erotic.” A. Does that constitute 
an advertisement? 

Q. Well, it might be called such. If you don’t like the 
word advertisement, I would say review. A. Oh. It seems 
to me that that is to be construed in the light of its place! 
in the article, and the article, as I see it, is condemning the 
whole business of erotic and near erotic exhibitionism. 

Q. Professor, have you seen the show “Star and Garter”?; 
A. I have not. j 

Q. Have you ever been to a burlesque show? A. Xot for; 
years. j 

Q. For how many years? A. I can’t answer exactly, if 
you are going to look at my ticket stubs, but I should say 
it has been twenty years since I have been to a burlesque; 
show. 

Q. That would put you how old? A. Well, old enough; 
so I would be allowed out. I am now 52. I don’t think; 
I have been since I was thirty something. 

Q. You read this article and construed it to be a criticism; 
or a belittling of this show, the Star and Garter Blues;! 
to discourage people from going to see it? A. I need to! 
look at it a little more closely. • 

Q. All right. Look at the sub-title, Professor. A. Yes. 
It seems to me that you are right in directing my attention 
to that fact, that the sub-title implies that the show as a 
whole is condemned; that there is only one bright spot in 
the show. 

Q. Do you know anything about the sell-out performance 
that show has had for some vears? A. I don’t. j 

Q. Now, the poem on page 45 entitled “Benedicts, Awake”^ 
and a benedict is what, Professor? A. A married man. 
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Q. A recently married man is usually referred to as a 
benedict? A. Xot necessarily in popular speech, 
i Q. You think this is a very good poem and should be recom¬ 
mended to your pupils, do you? A. That isn’t what I said. 
I said I thought that is a very good poem. 

Q. You don’t think that the picture conjured up by the 
words in the first part of the first verse and the first lines 
of the last verse is a lascivious, lewd, indecent picture? A, 
I would like to answer that more fully than with a mere 
Xo, because I think that it is not a lewd or lascivious picture, 
but I think the picture is of the beauty of marriage re¬ 
lations and is one that is invaluable for boys and girls 
to have. I will go a little further than that, in my own experi¬ 
ence, about the time when I was thirty, I very well remember 
back in the old Boston Latin school days one Henry Penny- 
packer, who was reading a Greek poem and he came to word 
“mestus” which is used for hill, a particular kind of hill, a 
hill rounded, a configuration, and he stopped at that point. 
He was a man whom we emotionally admired, and he stopped 
and said: “There is no curve in the world more beautiful 
than the curve of a woman’s breast.” 

That, to me, was almost the first that I ever heard that 
implied that sex could ever be associated with anything else 
than filth or obscenity, so I think if boys and girls encounter 
this poem, and I think if they had met with this reference 
it may very well have a similar value to them. 

Q. You don’t think the picture brought to mind: 


“Men sleeping beside your wives, awake! 
Awake to gaze longingly, lastingly, 

Upon soft skinned thigh and softer breast 
Revealed by careless gown” 

* o 
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that that is lascivious or has any lascivious implications? Aw 
So, I would not. I would like to state a little more fully 
what I think of that and speak a little more fully of the 
matter of context. The context of the whole poem is very dif¬ 
ferent from the context when you read it aloud, stopping 
after each word and separating that from the rest of the 
poem. Now, if you are asked to read it aloud and emphasize 
it that way in an English class with boys and girls, in my 
judgment I should say no. I should say for some of them in 
that fashion it might have some connotation such as you are 
trying to bring out; that that might mean to them obscenity 
and lasciviousness, but I wouldn’t allow you to read it that 
way and in that fashion. It is the context of the whole thing, 
the essence of the whole thing. 

Now, the context here is a very moving context. This de¬ 
plores the fact of married men having to be separated front 
their wives and going through all the hardships and dangers 
and possibly death in war. I think it is perfectly inevitable 
that the context is a fine and uplifting one, and in the re¬ 
verse, when you turn to the passage to which you called my 
attention, in the last stanza: “Men sleeping beside your 
wives, awake! 

“Awake and seek the sweet caress of lip and arm.” If 
that whole point of what marriage means, as it is known 
to people, is not to be treated as I think it should be, rever¬ 
ently, in a magazine for general circulation and to which 
young people have access, I think the possibility of happily 
married relations is very small. 

I wouldn’t like to read a line or a few words from some¬ 
thing out of “Romeo and Juliet” and in that fashion distort 
the meaning of the whole thing. It is the context of the 
whole that matters not just fragments. j 

Q. But, Professor, this magazine advertises itself on the 
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front cover as a magazine for men. You know that, don’t 
you? A. Yes, and fine literature was written for men. 

Q. You know the reputation of Esquire as being somewhat 
risque? A. Yes, I think I mentioned myself that I thought 
the covers were unfortunate because they did somewhat bias 
the reader, but I don’t think it is possible except to an evil- 
minded person to get anything like a lewd construction out 
of this poem. You understand I am not being personal in 
any way. 

Q. Yes. A. I was talking generally. 

Q. Referring to the reputation of the magazine, you say 
you understand that they have the reputation of being some¬ 
what risque? A. That is right. 

Q. You in your direct examination, referring to these 
poems, referring to scenes I understand from Hamlet, is it 
your position that the language in literature and apparently 
accepted in polite society with respect to sex or respecting 
sex matters is as frank today as it was in the Elizabethan 
period? 

Is that your contention as you state it now, or do you 
think otherwise? A. I think it is more nearly as frank today 
than it was 20 or 30 years ago. I think we are now approxi¬ 
mately as frank as they were in the Elizabethan times. 

It is very hard, indeed, to make a statement in exactly 
the form in which your question comes, but we are exactly 
as frank. There are certain differences. 

I think in some respects we are franker, and in other re¬ 
spects we are not. 

Q. You refer to Shakespeare and hold him up as a model 
of virtue in your testimony. A. I beg your pardon, I do not 
hold Shakespeare up as a model of virtue. 

Q. And reference is made to the Bible and words in the 
Bible. A. Not by me. 
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Q. By counsel. Do you recommend to your adolescent and 
post-adolescent pupils the reading of Shakespeare’s “Venus 
and Adonis”? A. We do not. May I make perfectly plain 
the connection in which I mentioned Hamlet? 

i 

I mentioned Hamlet and the editions of Hamlet prepared 
for circulation in schools as more or less supporting my! 
position that rather outspoken treatment of marital relations 
was not only customary but practically prescriptive in the 
literature boys and girls read before they go to college. 

Certainly I don’t think that the Queen’s conduct in Hamlet 
is a model for them to emulate. 

! 

Q. Now, on page 123, Professor, you referred on direct 
examination to the article under “Ad Libbing with Esquire,” 
and this is the “Dear Doctor Diddle.” A. I have it. 

Q. You defined that word as meaning to act trivially, I 
believe. A. Or the equivalent. I don’t recall the exact} 
phrase. 

Q. You were not by any chance referring to the word 
“fiddle”, were you, fiddling around? A. No. 

Q. You would say the word “diddle” around meant acting! 
trivially? A. Yes. 

Q. Have you ever heard the expression “fiddling” around?! 
A. Yes. 

Q. And that means the same? A. Yes. 

Q. Have you ever heard the word “diddle” applied to the 
performance of the sexual act? A. No. I have heard it 
applied as pertaining to cheat, a person was diddled out of} 
something, but not by young people. 

Q. Now, turn to page 137, the cartoon showing the bug¬ 
eyed air raid warden with fingers in mouth and high-raised 
eyebrows, gazing through the skylight, and the legend under¬ 
neath “And to think I gave up drawing.” 
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I believe you said that that brought to your mind that this 
poor fellow was out in the cold and looking with longing 
eyes into a warm studio, is that right? A. I think I used 
the words ‘‘possibly out in the cold.” 

Q. Is there anything there, heavy clothing, icicles, or any¬ 
thing to indicate cold? A. Both men have overcoats on. 

Q. But they have no gloves? A. And they have no ear- 
muffs, either. 

Q. But they are not rubbing their hands indicating cold? 
A. Well, it is not a moving picture. 

Q. In a cartoon of this sort you could very well represent 
persons being cold by rubbing their hands, couldn’t you? 
A. I don’t want to obstruct the proceedings; I will concede 
that. I didn’t think the point was that they were out in the 
cold. 

I thought the point was that they were envious of what 
was going on inside. 

Q. And would you judge from the expression on the one 
person’s face and the legend underneath the cartoon that he 
is seeing something that is giving him great satisfaction? 
A. Xo, I should say he was seeing something that he wished 
he could be much nearer to. The whole point of it is that he 
is not. 

Q. Let’s turn to page 65. A. Did you say 65? 

Q. That is what I have here. Counsel jumped back and 
forth so as to get me mixed on my numbers. 


Mr. Bromley: I can’t throw you off that way, Mr. 
Hassell. I wish I could. It was by stupidity and not 
by design. 
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By Mr. Hassell: 

Q. It is the cartoon referred to by counsel as the Sultan 

cartoon, ‘‘What am I bid for this one hundred pounds of 

! 

sugar.” A. It is not in this number from my indexing out* 
side. It is in February. 

Q. I beg your pardon. Do you think a cartoon for circul¬ 
ation in the United States, referring to the practice of selli 
ing women as so much sugar, or as a commodity, is an elevat¬ 
ing and uplifting sort of thing? A. No, but I don’t think 
it is the opposite, either. 

Q. Do you think that the readers of Esquire might get; 
any indecent implications from that idea, that you could buy 
a woman like you would buy a hundred pounds of sugar? 
A. I doubt if that would be a novelty to them. 

Q. Do you mean that they— A. I am saying it is a per¬ 
fectly familiar conception of anyone who has read the Ara¬ 
bian Nights, which children read. It is common knowledge 
that in a good many Oriental countries polygamy is practiced 
and women are sold. 

Q. You say you didn’t think the matter of buying a woman 
would be a novel matter to the readers of Esquire? A. Nor 
to anyone else. 

Q. Page 77, the cartoon and article “Home Sweet Ruby 
Street.” Did you read this article in its entirety? A. Yes, 
I read it. 

Q. Do vou think it is a humorous article? A. I think it 
is intended to be. I don’t think it is verv humorous. It is a 
rotten joke in the sense of a poor one, not in the sense of an 
indecent one. 

Q. You don’t think this article would be of sufficient in¬ 
terest to be read by any of your pupils? A. I do not. 

Q. But that if they should happen to read it there would 
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be nothing wrong in a cartoon purporting to depict two un¬ 
married young people in bed together, or getting up and 
dressing in front of a stranger or casual visitor, and in front 
of their parents? A. Of course, the point of the story, as far 
as it had any, was that this was a social worker who was 
investigating sordid social conditions, and doing it very 
badly, so it is not quite fair to describe it as a casual visitor. 

I don’t think much of the story, but the point is that the 
amateur social worker is a futile and ineffectual person. 

It seems to me entirely devoid of harm to young people to 
let them know that a social worker, professional or amateur, 
would find sordid conditions in the overcrowded and badly 
kept up negro quarters. 

Q. This article indicates that a social worker, such as you 
may call Mrs. Finn, derives some enjoyment from looking 
over the manly figure of the young man who was dressing 
before her, does it not? A. I didn’t interpret it so. I did 
interpret it that she thought it was getting hot and that was 
after—I think I had better find the passage. Can you locate 
the passage for me that you have in mind? 

Q. The center of the middle column on page 77: 

“It was not the response Mrs. Finn had hoped for, and 
left her at rather loose ends. Thinking it better to begin 
afresh, she fastened her good eye severely on her notebook 
and presently flung at Mrs. Vermillion a new leaf, the writ¬ 
ing on which seemed slightly furry as her wandering eye, 
cast presumably in the direction of the ceiling, caught Edna 
and Radiant gingerly dressing. Radiant, only half clad and 
suspecting the vagrant eye to be focused on him, winked 
slowlv at Mrs. Finn.” 

Do you think that is an entirely decent sort of thing to put 
in an article? A. Xo, I said that I thought this story—I 
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think it is a story—it is labeled fiction—was a sordid story. 

I don’t think, however, there is anything like the sordid-! 
ness or violence of language, or connotation of obscenity 
that there is in such a play as Tobacco Road. 

Q. Tobacco Road does not enjoy the second-class privi-l 
leges does it? A. No. 

Q. Page 95, the portion of the article or story “The un-i 
sinkable sailor.” 

Do you say there is nothing obscene, lewd, lascivious, in¬ 
decent, or filthv in the word “sonovabitch” as used in this 
article? A. I don’t know whether you phrased your question 
negatively or positively. Do you mind repeating it? 

Q. Do you say that there is nothing obscene, lewd, lascivi¬ 
ous, indecent, or filthy in the word “sonovabitch” as set forth 
below the center of the first column? A. I say the inclusion 
of the word “sonovabitch” does not make it lewd, lascivious, 
and so forth. 

Q. Is that word commonly used and commonly accepted 
among the pupils of your school, Professor? A. No. 

Q. And commonly used and accepted in polite society? 
A. No. I said I had seen it in the Chicago Tribune. 

Q. I believe you stated on direct that you had seen or 
heard this word used in talking pictures on the screen? 
A. I don’t think I said that. 

Q. You don’t think you said it? A. I didn’t intend to 
say it. 

i 

Mr. Bromley: You said it. 

The Witness: I shouldn’t have said it. 

Mr. Bromley: If Will Hays ever hears that about 
you he will get after you. 

The Witness: I do not recall it. I have seen 
it in print. 
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By Mr. Hassell : 

Q. You withdraw that? A. Yes. 

Q. Now, the incident in the fourth column of this article 
on page 95 as described to counsel by you, what the sailor 
says to the girl, “How’s chances to lower the boom on you, 
sister?”, you say there is an ambiguity there, a proper in¬ 
ference and an improper inference that might be drawn from 
that. Is that correct? A. That is correct. 

Q. Why do you think that was included in this article; for 
the purpose of the reader first drawing the improper in¬ 
ference? A. No. 

Q. You don’t think so? A. No. I think it was included 
for the purpose of reflecting the girl, as drawing an infer¬ 
ence of terror which would include the improper inference, 
but I do not think it is intended that the reader himself 
should misconstrue the phrase. 

Q. Now, having regard to ordinary, plain everyday En¬ 
glish construction, if the writer of that article intended 
that the improper inference should not first be drawn, why 
didn’t he put the $2 in to start with? Why didn’t he make 
that explanation before he wrote the other? A. Because 
that would destroy all point as far as the girl is concerned. 

Q. As a matter of fact, Professor, if you leave these 
questionable matters out of this article, do you see any 
excuse for it at all in a man’s magazine? A. Yes. I 
should say that in a man’s magazine it was legitimate 
enough to reflect the conduct and language that was coarse. 

I wouldn’t say it was legitimate to reflect conduct and 
language that was obscene. But I do think that it was 
perfectly permissible to imply that there exist attitudes 
towards sex and other things that are not the attitudes you 
wish to encourage. 



335 


Herbert W. Smith—for Respondent — Cross. 

! 

Q. Aside from these questionable matters and the rather 
sordid, if not filthy, reference in this article to the sailor 
inducing the proprietor of the establishment to lock up a 
jar of urine, do you see any reason for the article at all? 
A. That is in a way an editorial question, and I don’t 
have much reaction to it one way or the other. I do not 
feel, as I did about the voluntary social worker, that it 
ought not to be included at all. 

In other words, I have no strong opinion one way or the 
other about it. 

Q. Now, coming to the March issue. First we had the 
advertisement of the Thorne Smith three wittiest, most 
ribald novels, America’s one and only Rabelaisian humorist.! 

I believe you indicated that from your knowledge of 
Thorne Smith, which consists of having read the novel 
called “Topper,” and possibly the other two novels—or the 
three novels held forth by this advertisement—are improp¬ 
erly represented. 

That’s the reaction you get from this? A. Yes, one of! 
the three would seem to be misrepresented. 

Q. But did you get the impression from reading the 
advertisement, that the advertisement was intended to con-! 
vey that something very risque and Rabelaisian and ribald; 
and so forth would be procured by the purchaser of these 
books? A. Yes, it states expressly that the three wittiest 
and most ribald novels were there. Ribald and Rabelaisian I 
mean substantiallv the same thing. I 

Q. At page 49 we have another one of the cartoons which 
counsel describes as a “Sultan cartoon,” two soldiers and! 
the slave girl with a “happy birthday,” tag attached to her 
ankle, and in transparent and diaphanous bloomers and 
brief brassiere, and with the wording underneath, “I wonder! 
how the Sultan knew this was my birthday.” 
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I believe you said that the point of this joke was similar to 
that of the other Sultan cartoon, that counsel had previously 
referred to, to show amazement that anyone should send a 
birthday present such as this to a soldier. A. That was 
not quite it. 

It was a juxtaposition of two codes that don’t ordinarily 
come into contact with each other at all, and the assumption 
that an American or a French soldier would be given a 
slave girl as a birthday present is an absurdity and, ac¬ 
cordingly, it was the close juxtaposition of these two things. 

The Oriental custom is that one Sultan might send to 
another Sultan a slave girl, and the customs of Western 
people are different. That was the source of the joke. 

Q. You didn’t get the implication that the soldier with the 
smile on his face and the large eyes was delighted at having 
this birthday present sent him? A. Yes, I did. I got the 
idea that he was using exactly the formula that he would 
use at home, how did so-and-so know that it was my birth¬ 
day, and he was reacting in the same way, which was in¬ 
congruous, because after thinking how nice it was to have 
the Sultan send the slave girl, he still has the question of 
what to do with her. 

I don’t think his expression is lascivious. 

If you want to say his eyes are bulging, they are bulg¬ 
ing as he looks at the other soldier. There is no indi¬ 
cation who is speaking—it might be the one who looks 
worried. 

Q. It might be the one with his mouth open and the grin 
on bis face? A. I think that is probable. 

Q. If a soldier in such a situation got such a birthday 
present, he would probably use her only briefly, wouldn’t 
he? A. I doubt if the Army barracks would make it pos¬ 
sible for him to use her at all. 
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Q. We don’t see any barracks in this picture. There is 
a mosque— A. I took the Oriental decor in the background 
as being the place where the girl had come from, not the 
place the soldiers inhabited. 

Q. They are apparently on the desert. A. Yes. 

Q. Page 68— A. May I be sure, before we leave the 
Sultan cartoon, that I have made myself clear? Of course, 
the sex content in that, the whole point in the thing, is that 
the sending of the slave girl, which is in accordance with 
the Oriental customs, is not in accordance with ours, and I 
don’t for a moment deny that the girl is sent for what we 
would consider immoral purposes. 

Q. On page 68 we have the “Fall of the Flattering Word,” 
and I believe you stated you found nothing in there likely 
to arouse improper ideas? A. That is correct. 

Q. Do you agree, Professor, with the philosophy stated in 
the center of the third column? A. I didn’t know there 
was a philosophy. 

Q. “That these clothes will reveal and conceal so craftily 
that men will be driven mad with desire.” A. I think that 
is greatly exaggerated. But I do agree with the fundamental 
assumption that clothes enhance sex appeal rather than tak¬ 
ing it away. 

Q. And revealing and concealing have an allure? A. 
Yes. 

i 

Q. Would you apply that to the Varga girl pictures? A. 
No. It seems to me that the Varga girl pictures are rather 
curiously free from that. The clothes are used, as far as 
I can see, to keep the Varga girl within the conventions, but 
not for the purpose of accentuating the appeal. 

Q. But in all instances the Varga girl clothing is very 
transparent and diaphanous? A. In some instances it is, 
and in some it is not, but no use is made of the fact that it 
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is diaphanous to suggest what is covered. I think any of 
us who have traveled on subways or elevateds have seen 
billboard advertisements with the figure in a one-piece 
bathing suit, where people have come along with a pencil 
and accented the pubic hair and the nipples. 

That is only used in a medical examination with us. 

But the Varga girls conspicuously do not do that. 

Q. Don’t you think, Professor, that to a great many 
people such bald-faced exposures would be disgusting? A. 
In the first place, I don’t think they are bald-faced ex¬ 
posures. 

Q. I am not talking about the Varga girls. I am talking 
about the additions to the bathing girls you have seen on 
the subway. A. Of course they are disgusting, and I would 
allow you to put on all the rest of the adjectives in the 
criminal act. 

! Q. Well, a thing that is disgusting ordinarily isn’t en¬ 
ticing, is it? A. No. 

Q. You say the hill-billy cartoon at page 107 is in bad 
taste but it will not affect the morals of your pupils, or 
it would not affect the morals of your pupils should they 
see it? A. Or of young people of that age. I wouldn’t 
confine it just to our pupils. 

Q. Do you say it is a common sight to see? A. No, I 
didn’t say that, at least I didn’t intend to. I intended to 
say it is certainly not an unknown sight. 

I I don’t think it is a common sight with boys and girls 
that I know. I think it is a sight that all of them are likely 
to see. 

Q. On page 60— A. Aren’t you in the wrong number? 

Q. I beg your pardon. That is the next number. A. 
This is April that we are moving to now? 

Q. Yes, sir. I believe you first commented on the front 
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cover here, that you don’t like the front covers of Esquire— 
you think they are cheap? A. That is correct. 

Q. You think they are vulgar? A. That is correct. 

Q. Professor, do you know enough about magazines to ! 
know that the front cover is usually the thing that sells 
the magazine at newsstands? A. I don’t. In fact, the i 
magazines that I have bought, I have never bought for the 
covers, so far as I know. 

Q. You haven’t had very much experience with spicy ! 
magazines, have you? A. There are two words in there 
that you have to define. I don’t know what you mean by 
“much experience,” or “spicy magazines.” 

I certainly have read Life and Time and a good many 
other magazines. 

Q. Take magazines like the Police Gazette. A. The Police 
Gazette is not on my reading list. It has been called to my 
attention, however, from time to time, by college students 
when I was in college. 

Q. Magazines that go in for leg art and so-called cheese¬ 
cake, if you know what that means. A. Oh, yes, there was 
an article in Life on cheesecake, with illustrations. 

Q. Ordinarily you haven’t had much experience in that ! 
type of magazine? A. Except as it occurs in everybody’s! 
reading, but, of course, my point is that it does occur ini 
everybody’s reading. j 

Q. And you think the bug-eyes of Esky on the cover pages, | 
and the cartoons in Esquire, imply that Esky is looking for; 
everything he can see. I believe that was the expression?! 
A. Yes. 

Q. Everything spicy that he can see. Do you mean that?! 
A. Primarily, yes. 

Q. Now, coming to page 60, this is the article or story 
dealing with “The Court of Lost Ladies.” It says “Despite! 
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Her Honors years of earnest striving the ranks of the 
sisterhood have never diminished, never changed.” A. I 
don't locate the passage, 
i Q. That is the sub-title. A. Yes, sir. 

Q. You say that you were surprised to find this sort of 
a story or article in Esquire. Why were you surprised? 
A. Because I have not been a reader of Esquire, because it 
seemed to me the seriousness of this story was in contrast 
with the rather futile figure of Esky on the cover. 

Esky is represented as a rather futile and trivial person. 
This thing is done with complete seriousness and it seems 
to me with great effectiveness. 

Q. Do you think it would be effective in having the 
male pupils of your school refrain from having contact 
with such women ? A. Yes. 

Q. Were you surprised because you had in mind the 
reputation of Esquire for being risque? Were you sur¬ 
prised by reason of the fact that this article appears to 
discourage the visiting of sporting women? A. No, I was 
not surprised at all because this appears to discourage the 
visits to sporting women, and I was surprised because I 
thought of Esquire as a thing that was done in a lighter 
vein. This is done in complete seriousness. 

I have not been a reader of Esquire and I have found a 
number of pretty serious factual articles in Esquire wrhich 
I had not known about at all. 

Q. Your impression is that this article is done in com¬ 
plete seriousness? A. Yes. 

Q. Now, coming to the May issue, pages 86 and 87, the 
strip “Exploits of Esky.” 

Professor, do you say there are no indecent, obscene, 
lewd and lascivious implications to be derived from these 
cartoons picturing, first, Esky peeking over the bushes? A. 
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I said nothing of the sort. A person can derive indecent, 
obscene, lewd, and lascivious suggestions from almost any¬ 
thing. I never would say that no lewd or lascivious sug¬ 
gestions could be derived from—you can fill in your own 
line. 

Q. What do you think of a man peeking over the bushes 
at a nude woman in bathing? A. The nude woman is 
covered above the waist. 

Q. At that point where the cartoon is drawn, but did 
you read the language under it? She gets out of the water 
and she dresses as she proceeds with Esky as they walk. 
A. Are you looking at No. 29? 

Q. Let’s start at 29. “Time when women can become 
pregnant”— A. “Starting at the beginning of the sen¬ 
tence at 28. “The lady dislikes men”— 

Q. —Yes. “The lady dislikes men but wants a baby, 
so I sold her a ticket for the time when women can be¬ 
come pregnant by taking an electric shock. ‘What do 

vou want?’ T want to see the redheaded dancer.’ ‘You 
%> 

won’t need a ticket for that, just go upstairs and down 
the path.’ Down the path was a brook and Esky saw the 
redheaded dancer in swimming. ‘Hurray,’ he shouted, ‘at 
last a pretty girl to look at.’ ‘Esky—you darling, won’t 
you join me?’ But before he could a Western-Postal girl 
tapped him on the shoulder: ‘Follow me. You are to be 
judge of beauty in Finneagan’s Dell.’ Esky followed and 
so did the redhead, dressing as she walked. The Western- 
Postal girl started to sing singing telegrams: ‘Happy Birth¬ 
day, Aunty Bess, every day I like you less.’ 

“But Esky wasn’t listening—to one side of the path 
Esky saw the most perfect creatures disporting themselves 
in a carrot-like clearing”— A. I am sorry, it is Corot— 
it is French. 

Q. I beg your pardon. Continuing: 
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“The redhead explained: ‘That is the abode of the Libidos 
where they gather when they are not on men’s minds.’ 

“Esky watched them play gracefully or loll indolently 
by a tinkling fountain. The sound of their mellow voices 
lured Esky toward them like a magnet, but the redhead 
grabbed and held him. The Libidos joined in a ballet 
while leaves rustled an accompaniment. ‘Why do so many 
look like movie stars?’ asked Esky. ‘Oh, they belong to men 
who are too lazy to imagine their own perfect woman, so 
they adopt the likeness of a star and if you look close, 
you’ll see one old hag, the Libido of a man who just don’t 
give a damn.’ 

“Esky saw a Miss drift by. ‘Come,’ said the redhead, 
if you don’t get to Finneagan’s Dell in time, I’ll be at¬ 
tending Esky’s wake.’ 

“And the three of them hurried to the amphitheater. The 
Western-Postal girl explained: ‘This contest is the result 
of an argument between Hollywood big-shots as to which 
studio has the star with the best shape.’ ” 

Do you say that there are no obscene, lewd, lascivious 
or indecent implications in the language and the accompany¬ 
ing pictures or cartoons? A. No, you are putting in the 
word indecent. Of course, the idea of a man conceiving of 
naked female figures is generally regarded as indecent. On 
the other hand, the story of Acteon coming on Diane bathing, 
a story from the Greek classics which is given to children 
when quite little, calls attention to the same point. 

I take it this is a satire on comic strips, and does not 
challenge comparison with reality any more than the story 
of Greek goddesses would. 

It doesn’t seem to me as being lewd or lascivious, but 
the story lacks point unless the matter of indecency is in¬ 
volved. 
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I don’t think by that very fact that it is lewd, lascivious,' 
filthy, or obscene. I think that is a distinction one has to! 
draw or what we are engaged in has no reason at all. 

Q. And Esky is pictured in these cartoons with the large 
bulging eyes you referred to before? A. Yes, but that is his 
stock characteristic, and he is never pictured any other 
way and his bug-eyes bulge as much in No. 25 where he is 
falling down and looking at the little male figure. 

Q. And he is looking for everything he can see? A. 
Oh, yes. 

Q. That is the language you used? A. Oh, yes. 

i 

Chairman Myers: Have you finished with that 
point, Mr. Hassell? 

Mr. Hassell: Yes. ! 

Chairman Myers: We will adjourn until 9:30 to¬ 
morrow morning. 

(Whereupon, at 5:30 o’clock, p. m., October 21, 
1943, an adjournment was taken until 9:30 o’clockj 
a. m., Friday, October 22, 1943.) 
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HEARING OF OCTOBER 22, 1943. 

PROCEEDINGS CONTINUED. 


Chairman Myers: Mr. Hassell, will yon proceed. 
Mr. Hassell: Yes. 


Herbert W. Smith, a witness called by and on behalf of 
the Respondent, having been previously duly sworn, resumed 
the stand and testified further as follows: 

Cross Examination by Mr. Hassell (Continued): 

i Q. Mr. Smith, referring to the cartoon on page 48 of the 
May, 1943, issue of Esquire. A. This cartoon? 

Q. Yes. A. There we have the airplane spotters on top 
of a building, one with a pair of binoculars, looking down 
towards the ground, and the legend underneath “She looks 
more like a B-17 than a P-40.” 

You will note that this cartoon shows buildings apparently 
all around or close by, and in the distance an open place, a 
direction different from the way in which the man with 
the binoculars is looking. 

I understood you to say on direct that this type of pic¬ 
ture leaves a blank and is susceptible of other interpreta¬ 
tions or several interpretations. A. That is right. 

Q. Now, what other interpretation would you give to 
this? The worst you refer to as a man looking at a nude 
woman. A. It seemed to me that the assumption that the 
woman is nude is entirely gratuitous. There is nothing 
in the cartoon to indicate that at all. The phrase implied 
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that they are looking at a woman and that she looks more 
like a Flying Fortress than a pursuit plane but that does 
not, in my mind, suggest the fact of nakedness. You can 
fill it in any way you want to. 

Q. It is apparently night? A. Yes. 

Q. You can see the lights in the windows of the adjacent 
building? A. Yes. 

Q. Referring to page 93, “Broadway for the Boys.” A. 
Yes. 

i 

Q. The text and the printed matter adjacent to the picture. 

I believe you stated on direct that the reference here in this 
text to the fact that the soldiers have just come from a 
discussion of a hygiene lecture in which it was estimated 
that in the Army 20 percent do, 20 percent don’t, and 60 

percent might. You stated, I believe, that these fellows I 

: 

go home without having had any immoral relations with 
the girls in the picture. How did you arrive at that? A. : 
I saw the play. 

Q. You saw the play? A. I saw the play. 

Q. So you are going beyond what appears in the text 
here and in the picture? A. Oh, I see nothing here to 
imply that that is on the contrary from what happens in ! 
the play. 

Q. You see nothing here about them going home without ! 
having relations. A. It seems to me it is quite explicit in j 
stating that they do go home without having relations. 

May I read the paragraph? 

Q. Yes, sir. A. The top of the second column of this i 
little insert: 

“One thing leads to another, and another leads straight ' 
back to barracks when Quizz decides he belongs to the first ! 
20 percent.” 
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That states explicitly that they went to the barracks 
without having had intercourse. 

Q. The first 20 percent don’t, the second 20 percent do, 
and the 60 percent might? A. That is right. 

Q. You draw the conclusion from that, then, that there 
were no immoral relations? A. I think the conclusion is 
inevitable. 

Q. I see. Does this text, coupled with this picture, indi¬ 
cate that immoral relations are contemplated here? A. It 
indicates that imm oral relations are in the mind of one of 
the two boys. 

Q. I see. Now, coming to the June issue, at page 34 is a 
picture of the Varga girl in a semi-recumbent repose, leaning 
back on one hand with her legs under her. What sort of a 
costume would you call this that is on this figure? A. The 
conventional costume of the ballet dancer practicing. 

Q. The ballet dancer? A. Yes. That is made clear by 
the verse that goes with it. The first line says: 

i <r Your life as a young ballerina 
Is devoted entirely to art,” 

And I should disagree with your description of the position 
as semi-recumbent. 

Q. How would you describe it? A. I would say it is a 
conventional pose from the ballet. Recumbent means to me 
lying down. And the girl is anything but lying down. 

Q. Did you ever see a ballet dancer in such a costume as 
this? A. Yes. 

Q. One-piece affair, so sheer that the folds and wrinkles 
in the body are shown? A. I should not say that was so 
sheer that the folds and wrinkles in the body were shown. 

Q. Can you see a wrinkle or fold down the middle of the 
body leading to the umbilicus? A. Yes. 
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Q. I don’t have to pronounce that “umbil-eye-cus” now? 
A. I agree with your pronunciation of that. Would you re¬ 
peat the question, please? 

Q. I say, do you see a wrinkle or fold or a crevice coming 
down the center of the body to the umbilicus? A. No. As 
a matter of fact I see one coming in from the side, which 
will probably serve your purpose just as well. 

Q. You don’t see it coming from the breast? A. I see a 
lightening indicating the modeling of the body, but the only 
wrinkle I see is over the hip. 

Q. I have reference to this (indicating). A. It is unques¬ 
tionably a shadow indicating the modeling of the body. 

Q. Maybe I described it ineptly. I will say a crevice, or j 
whatever you want to call it. A. I am not picking at your j 
phrase. But I want to imply that is not an indication of 
the sheemess at all; it is an indication of the fit or cut. The 
material in that costume does not seem to me translucent. 

Q. Notice the scantiness of the cut of the material. A. 
Yes, sir. 

Q. As it passes between the legs of the model, a ballerina 

or dancer who actuallv had this on and danced in a costume 

•/ 

of this sort would probably expose herself there, wouldn’t 
she? A. I should say emphatically not. The costume is de- 

j 

signed to prevent it. 

Q. But this material is cut up above the area of the body 
where the torso joins the body, isn’t it? A. It doesn’t seem 
so to me. 

Q. Could you locate the points of the breasts of this model 
through this material? A. No more than in anv advertise- 
ment for women’s underwear. 

Q. And do you usually see advertisements of women’s un¬ 
derwear in colors, natural body colors? A. I have not looked 
at them closely enough to know. 
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Q. Now, let us refer to page 134. There we have “Libel 
Suits Were as Wine to that Hell-Firin’ Editor of the Old 
West, Dave Day.” 

I believe you said that this jingle about the epitaph: 

“Here lies the body of poor old Charlotte. 

Born a virgin, died a harlot. 

For eighteen years she kept her virginity, 

An all time record in this vicinity.” 

I believe you said you saw nothing in that that would tend 
to corrupt the minds or the morals of your pupils? A. That 
is correct. 

Q. I believe you referred to the antiquity of this ribald 
joke. A. I did. 

Q. Do you think by reason of its antiquity and the fact 
that it is known that it would not be novel to pupils in your 
school? A. Yes. 

Q. You said you read the Muldoon paragraph four times 
without realizing its vulgar connotation? A. I admit it. 

Counsel called mv attention to the fact but I did not 

* 

get it when I read it originally. 

Mr. Bromley: You are talking too much, Mr. Has¬ 
sell. 


By Mr. Hassell: 

Q. But you say, Professor, that although this is vulgar or 
has a vulgar connotation it is not likely to affect the conduct 
of right or wrong of your pupils? A. That is my opinion. 

Q. Looking at that paragraph in the column I just read, 
would you permit your pupils to use the word “harlot” in 
your school? A. Not in my presence. 
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Q. If the word were used in your presence you would take 
disciplinary action, would you not? A-1 should take action 
to discourage it; probably disciplinary action. 

Q. Why would you do that, Professor, if there is nothing 
about it, or nothing harmful about it? A. Because I should 
take similar action for any other breach of good manners. 
May I go a little further into that answer because I think 
that touches a great many of the questions that are phrased? 
That is a question of the criterion of obscenity from the point 
of view of the boys and girls of the age that I am concerned 
with. I should certainly not allow them to use the word 
“son-of-a-bitch” in my presence. I should object to it very 
much. Similarly, I would not allow a perfectly scientific 
medical book dealing in detail with the urinal-genital tract to 
be in the library. That is, there are a great many things ! 
that are inappropriate to school which do not seem at all j 
obscene. 

Q. I don’t believe you commented on the two other items 
vou have discussed in this article, or whatever it mav be I 
called. That is the first one, “Social items on the first page 
include such as these: ! 

“2. Weddings are on dit for next week. This weather kind 
of suggests two-in-a-bed spoon fashion.” 

Did you discuss that? A. I did not discuss that. 

Q. You don’t think there is any obscene, lewd, lascivious ! 
or indecent connotation to be gathered from that? A. I j 
have never seen anything obscene or indecent about two ; 
spoons lying together. 

Q. This kind of suggests two in a bed spoon fashion, ! 
doesn’t it? A. Well, lying beside each other. 

Q. Well, what other way could you lie in bed spoon 
fashion? That would be about as close as you could get to- i 
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gether, wouldn't it? A. Simply side by side. Spoons are 
ordinarily laid out in the silver drawer side by side, parallel. 

Q. But thej* can be put on top of one another, and they 
cannot get any closer, can they? A. Yes. As a matter of 
fact, when I read it that was not the image when I read it. It 
seems to me that when you are implying one on top of an¬ 
other you are reading into it something that is not there or 
necessarily suggested from the first or previous one. 

Q. Why does it use this method of expression two in a 
bed spoon fashion? A. Well, it is a way of saying two in a 
bed side by side. 

Q. That is what you get? A. That is what I got from it. 

Q. Now the other item you did not comment on, and that 
was the one which reads: 

“When Chipeta, Queen of the Utes went to Washington, 
Day pretended that she had been seduced there by an eminent 
gold-standard statesman. He followed the case for nine 
months, announced the birth of a boy, named by Day for the 
statesman, and chronicled the alleged boy’s growth for years 
by that name.” 

Would you say that that item bears any indecent, lascivi¬ 
ous or lewd connotation? A. No. It would seem to me that 
it was a description of an unwarranted and libelous attack, 
but it is merely a piece of reporting. I see nothing there that 
would stimulate lascivious images in the mind of a student 
or any other reader. 

Q. The fact that Chipeta, the Queen of the Utes had been 
seduced and nine months thereafter brought forth a child 
as a result of the seduction, there would not be anything 
immoral or improper or indecent in that? A. Now it seems 
to me completely necessary that we assume that young people 
should be acquainted with the fact that sexual relations lead 
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to birth of children. That certainly is not an idea of ob¬ 
scenity in itself. It seems to me also that they are acquainted 
with the fact, the deplorable fact, that people from time 
to time are seduced. The presentation to young people of the 
idea that there are such things as sexual impurity is not an 
incentive to them to take part in sexual enjoyment. 

Now it can be so presented but it does not seem to me to be 
so presented in this case. 

Q. What would you think would be the reason for includ¬ 
ing items of this sort in a man’s magazine? A. Well, items ! 
of this sort, and there are a great many items of this sort 1 
included, rather consistently, in order to give the local color ! 
of a rather wide cross section geographically and culturally i 
of the United States. 

Its particular appropriateness to a man’s magazine is that 
it has rather rougher language, cruder language than would ! 
be appropriate to the Ladies’ Home Journal. 

Q. Isn’t it a fact that, Mr. Smith, with this type of ma- ■ 
terial plus the pictures in the magazine, that that accounts 
for its reputation for being risque? A. Quite possibly. 

Q. Now, the July issue, page 76. I believe you stated with j 
respect to this color photograph and the central figure there- 
in, that this is a customary amount of exposure. A. I did. i 

Q. You wouldn’t take any objection to that picture? A. j 
As a piece of reporting on a musical comedy, I certainly; 
should not. 

Q. Even though it appeared in a risque magazine? A. i 
Even though it appeared in a magazine which was consideredj 
risque. 

Q. Now, turn to page 146, the central figure in the adver- i 
tisement on that page. A. Yes. j 

Q. Is it your experience with pupils in your school that; 
the picture of an entirely nude woman with a transparent! 
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affair laying across her buttocks, would not be noticed by 
your children at all? A. It seems to me unlikely that any¬ 
one in the school looking through the magazine would notice 
a picture of that size, even if the description that you gave 
■ it were an accurate one, in the middle of the advertisement. 

Q. Do you think this model is clothed? A. When I read 
through the magazine I didn’t notice it. I assumed it was a 
i picture of a person sunbathing. I didn’t even notice if it was 
i a hat or a diaphanous bathing suit. I did notice that the 
picture was face down and none of the front of the body was 
exposed. 

Q. But this picture does show without any obstructing 
material whatsoever the nates of this person, doesn’t it? 
A. You have used a word that is beyond my vocabulary. 

Q. That is the contour of the rear portion of a woman’s 
body. A. It is beyond my vocabulary. I didn’t know it. 

Mr. Bromley: He made it up. 

The Witness: Will you read the question? 

By Mr. Hassell : 

Q. I said, that portion of the body is shown? A. A part 
of the buttocks of the woman are shown, yes. I hope you 
don’t mind my cruder description. 

Q. Extending on up to the waist, and on up to the neck 
and head? A. Yes. 

Q. This figure appears also to be in life-like color, doesn’t 
it? A. Xot particularly. I don’t want to offend the art 
editor. 

Q. It is a flesh colored figure, isn’t it? A. I think it is 
meant to be, and, by the way, may I again say that I am not 
being flippant in answering the question at all. If you com- 
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pare the color there with the very life-like flesh tones in— 
what is the figure draped in gold cloth which is also in the 
cited material? 

j 

Mr. Bromley: Golden Mould. 

The Witness: You will see a great deal of dif- I 
ference in the realism of the presentation. This seems I 
to me to be rather a crude coloring in comparison I 
with the other one. 

i 

; 

By Mr. Hassell : 

i 

Q. Now, we come to the strip of Esky on page 87. A. 
Yes. 

Q. You referred to the ambiguity here about money. A. 
If I used “ambiguity”, I would like to use a somewhat dif¬ 
ferent word, because “ambiguity” implies only two meanings. 

I intended to state that a multitude of meanings could be 
attached and the attention is not directed to one any more 
than another. 

Q. Name some of the meanings that might be attached, 
will you, Professor? A. I don’t see how mermaids are able 
to survive when they go under water because they have lungs 
and not gills. 

Q. But the text under this says: 

“ You see—women are women the world over.’ 

i 

“Esky turned to Verne: ‘Say, there’s something I have; 

always wondered about mermaids—’ ”. 

Do vou sav that does not have a definite connotation? A. 

* * • 

It doesn’t seem so to me. He simply changes the subject and 
goes on with the next. 

Q. Now, I understood you to testify, Professor, that if 
the worst connotation be applied to this, that, of course, 
would be obscene? A. Yes. 
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Q. But you said that worst connotation or the bad inter¬ 
pretation of this is far-fetched? A. Yes. There is nothing 
here to direct the attention to that. 

Q. This language doesn’t do that? A. It seems not to do 
it to me. 

Q. Now, once again, why do you think a cartoon of this 
sort, with this text, should be inserted in a risque men’s 
magazine unless it was intended that the worst connotation 
should be applied? 

Mr. Bromley: I object to the characterization of 
the magazine. 

Chairman Myers: This witness has not testified it 
was risque. 

The Witness: I think I once or twice modified it 
and substituted for it a magazine which is risque or 
considered risque, but let’s come to what I take to be 
the main part of your question, what seems to be the 
purpose of inserting a cartoon like this in a magazine 
such as this? 

It seems to me it is a satire on the silly futility and 
inconsequence of the strip cartoons—am I using the 
term correctly when I say “strip cartoons” when I 
refer to this? 

I am sure you all know what they are and suffer from 
them in your own families. 

By Mr. Hassell : 

Q. In these cartoons Esky’s bulging all-seeing eyes are 
shown, aren’t they? A. Yes, sir. 

Q. Before we leave the July issue, Professor, I don’t be¬ 
lieve you commented on direct especially on the matter ap¬ 
pearing on page 141. A. I think I did. 
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Q. I guess you did, that is right. That is the one with 
respect to the dogs, and the use they make of hydrants and 
trees. A. Yes. 

Q. You say there is nothing filthy in this matter? A. Will 
you restate your question? I am sorry, but I was looking 
for the passage here. 

Q. You say there is nothing filthy in this matter, no filthy 
implications or meanings to be attached to it? A. I will have 
to answer that, not with a direct yes or no, because I think 
the intention of the poem, of course, is to say: “I hope that 
the dogs defile their graves”. 

I do not, however, believe that such a statement produces 
any filthy feeling in the mind of a person who reads it or 
hears it. You see why I change the phrase. The idea of 
defiling the grave is perfectly clear, and is conveyed there. 

Q. Do you think that the last part of this article or what¬ 
ever it might be called indicates that these persons are to be 
buried? A. I would like to withdraw the word “poem” and 
substitute “verse” for it. It, of course, is not a poem. 

“I would like to plant them,” it seems to me definitely 
means “bury them”. 

Q. He has been talking about trees. Trees usually are 
not entirely buried. A. I am sorry. 

Q. In the balance of the article he has been talking about 
trees. A. Oh, yes, but gravestones aren’t buried either. 

Q. There is nothing said here about gravestones. A. That 
seems to me to be clearly implied. It seems to me that he 
means to have the row of gravestones used as the hydrant 
or tree. 

Q. How would the dogs be introduced to persons entirely 
buried under the sod? A. I don’t think they will be intro¬ 
duced to the persons, not directly. I think the grave is used 
figuratively there. 
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Q. “I would like to plant them in Central Park in a long 
row and introduce a lot of dogs to them.” A. You may be 
right. I am just telling you the inference I drew from it. 
You may perfectly well be right. 

The fact that Central Park is not used as a burial place 
did not strike me at all. 

Q. Page 148, referring to the perfume counter, “Burning 
Desire” and “Baby’s Breath”, and the legend underneath: 
“I think, Miss Hill, it might be advisable to display those 
a little farther apart.” 

I believe you said the point of this cartoon is the juxta- 
i position of incongruities? A. Yes. 

Q. Do you think there is incongruity between “Burning 
Desire” and “Baby’s Breath”? A. I do. I think “Burning 
Desire” would be regarded as highly sophisticated and highly 
colored and babies are associated with the utmost simplicity. 

Q. And as you interpret this cartoon it has no point at 
i all? A. I believe I did use the word “ambiguous” in this 
! connection, or if I didn’t I should have. 

The cartoon seems to me susceptible of two interpretations, 
both of them implying incongruity, and one having no sexual 
content at all, merely calling attention to the fact that in the 
extreme use of language by the advertisers of perfumes you 
find you go to extremes in both directions, and accordingly 
even the floor-walker is struck by the absurdity of putting 
beside each other the highly sophisticated “Burning Desire” 
and the very naive “Baby’s Breath”. 

Of course, another meaning is possible, that he wishes to 
remove the possibility that anybody seeing it would have 
the idea that “Burning Desire” results in having a baby 
born. 

Q. But you would accept the first of those? A. As a per¬ 
fectly legitimate interpretation which would give point to a 
joke. 
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Q. Which would be the sort of joke that you would expect 
in Esquire? A- It is the sort of joke I would expect in the 
Saturday Evening Post as well as in Esquire. 

Q. Have you ever seen a joke of this sort in the Saturday 
Evening Post? A. I have seen jokes that were entirely simi¬ 
lar in the Saturday Evening Post. 

Q. That is the kind to which vou would accord the first 
interpretation, Professor? A. With the first interpretation. 

Q. Now, the August issue, Professor. On page 10 in the 
first column you have the item headed “Considered Opinion”. 
This refers to matter appearing in the prior issue, “Broad¬ 
way for the Boys” and it included part of the text accom¬ 
panying that: “20 per cent don’t, 20 per cent do, and 60 per 
cent might”. 

It says: 

‘While in no way representing the opinion of the Navy 
Department, the considered opinion of this patrol squadron is 
that 20 per cent don’t, 20 per cent do, and 60 per cent don’t 
get the opportunity. Now, you guess which category we fall 
in!” 

i 

Do you think that article has any indecent connotations? 
A. Yes, and I would like to answer that question some¬ 
what more fully. Certainly it has indecent connotations. 
The point of the last inquiry, of course, is to imply “that you 
guess that we fall in the category of those who don’t get the 
opportunity”, the opportunity presumably for intercourse, 
with the further implication that they would take advantage 
of it if they did get the opportunity. That is clearly a con¬ 
notation of the letter, but again the letter is presented not I 
to imply that a normal person would stay in that category, 
but it is questioning statistics which were presented at that 
point. 
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In other words, the attention of the young person is not 
directed to the fact that "You are a fool if you don’t agree 
with us about it”, or "you are naive if you don’t agree with 
us about it.” It is merely a flat statement of the fact of the 
statistics presented. 

Now, that connotation is a slight one and one pointed in a 
direction which is not attempting to stimulate indecent 
thoughts. Yet, on the other hand, you can’t deny that there 
is a connotation that the whole is bad. I mean, it is the 
statistics of the amount of immorality that exists. That is a 
very different thing from commending immoral behavior to 
the person that reads it. 

i Q. Now, referring to pages 30 and 31, the article "Many 
Wives Too Many”, "Showing some of the pitfalls to that 
sporting but foolhardy Professor who advocates plural mar¬ 
riage in England.” 

You say there are no indecent, lewd, or lascivious implica¬ 
tions to be drawn from persons in this country having a 
number of wives at the same time as indicated by this article? 
A. It seems to me that there is nothing addressed to people 
in this country having a number of wives at the same time. 

Q. It discusses plurality of wives and what one would do 
with six wives. A. Yes, but the connotation of the absurdity 
includes statistics of the number of married men, the mar¬ 
ried women in England, Scotland and Wales. That is, it is 
directed quite definitely at the British Isles, not that it af¬ 
fects my opinion about the obscenity. 

i Q. But it is shown in this article? A. No. I am reading 
from page 31. May I call to your attention the last two and 
a half paragraphs in the last column on page 31: 

"The latest peace time census (1931) of England, Scotland 
and Wales registered as single or widowed”—there is no 
point in reading the paragraph aloud, but it cites British 
census figures. 
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Q. It showed 129,000 more married women than married 
men. A. Yes. 

Q. And the first column of page 31, at the second para¬ 
graph, beginning with the second sentence: 

“The cook-stove wife may consider as part of the deal, her 
loving six-time papa giving her at least an adoring pat on the 
sunny south as she's bending over the cook-stove and letting 
her pores drip on to the skillet”. 

What portion of the anatomy of a woman does “sunny 
south” in this sentence refer to? A. Well, I hate to confess 
my naiveness, but I stopped as I read to see if he meant the 
end that was heated by the cook stove or as I rather assumed 
from reading it the second time, the buttocks. I am inclined 
to believe that it means buttocks. 

Q. Page 73 we have another color photograph, apparently 
nude, with some sheer material draped across the upper and 
lower parts of her anatomy, entitled “Mood for Red Hair.” 

Professor, do you on looking at that picture, get the im¬ 
pression that this model is entirely nude save for the ma¬ 
terial draped across her? A. Probably. 

Q. Page 90. This is the “Paste your face here”. That is 
page 89. A. Yes. 

Q. “Paste your face here” photograph, with a sailor over 
whose shoulders a girl is straddled, having a blank face, 
blank for the man. I believe you said that you would most j 
regret finding any of your pupils with this picture? A. Yes. 
That is the thing in the cited material that I should most re- i 
gret having there. 

Q. Because I believe you stated that it would suggest un- | 
wise close contacts of boys and girls? A. Correct. 

Q. Why would this be an unwise close contact such as 
would be objectionable for boys and girls to see? A. I am { 
not sure that I caught your last word. j 

(Question read.) 
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The Witness: I was thinking about the unwise 
close contact for boys and girls to see unless they 
identified themselves with it. I think it is an unwise 
degree of close contact for boys and girls to have, and 
insofar as the picture would suggest that sort of con¬ 
tact, it seemed to me that it would be an unfortunate 
picture to put before them. 

Q. But it is intended that the boy part of the picture 
should identify himself with it by pasting his face here? A. 
Yes. 

Q. You think this is an objectionable pose, do you, Pro¬ 
fessor? A. I think it is an objectionable pose, yes, but may 
I draw attention to your word “objectionable” to which 
I except. I don’t think it is a pose that is likely to lead 
to lewd or lascivious thoughts in the minds of boys and girls 
looking at it. 

Q. In your direct testimony about this picture you stated, 
I believe, that in going over this case prior to your testi¬ 
mony, with counsel, he called your attention to the fact 
that this picture was one of a series? A. Correct. 

, Q. Did counsel follow that procedure in discussing your 
testimony with you with respect to the other items, calling 
attention to the series, and so forth? A. But one item on 
this, so far as I recall, and that was the Eskv cartoon. 

Q. What occasioned counsel to call your attention to the 
fact that this was one of a series when he discussed it with 
you? A. I can’t answer for what caused counsel to do it. 

Q. I mean, did you express disgust to counsel ? A. No. 

Q. When you say this picture— A. No. I had expressed 
exactly what I expressed in this room, regret that this 
picture should be in a magazine which was generally cir¬ 
culated. 
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May I add that I also expressed regret for a similar pic¬ 
ture or pictures that have appeared in Life from time to 
time. 

Q. Have you ever seen a picture of this sort in Life? A. 
I have seen pictures with exactly that pose. I beg your 
pardon. I have seen a picture of approximately that pose. 

I have seen a picture of girls in bathing suits riding on the 
shoulders of men who were tilting with each other to see 
who could be knocked off. 

Q. Of course we are not dealing with Life here. A. Well, 
in a way we are, because we are dealing with what is usual 
and what comes within the contacts that these boys and girls 
have today. It may perfectly well be that this is but my own ; 
knowledge and my not having the same standards that : 
they do. I am saying that I think it is too bad to sanction, 
by printing a picture like this or by printing the photograph ■ 
in Life, the kind of close contact that is indicated, and it 
seems to me that the picture itself is not obscene, but that j 
it is an unfortunate thing in its general effect on behavior.! 

Q. You don’t know whether copies of Life or issues of j 
Life containing such pictures were ruled non-maiiable? 1 
A. I haven’t any idea, except that they were mailed to me! 
and came to me as part of my subscription. 

i 

, I 

Mr. Bromley: Were they, Mr. Hassell? 

Mr. Hassell: Some issues of Life magazine, I be¬ 
lieve, have been held to be non-mailable. 

The Witness: I can state that the issue I have in 
mind was mailed and it came as part of my mailed 
subscription. 
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By Mr. Hassell: 

Q. It often happens that non-mailable matter goes through 
the mail. A. I see. Well, I don’t know anything about 
that. 

Q. Now referring to page 105, I believe you said that 
this cartoon in the lower right-hand side of this picture 
showing a white man apparently in need of assistance, and 
grinning, buxom, dark-complexioned maidens in the back¬ 
ground, females, and a man in a boat approaching the shore 
“Thank God, help at last.” 

I believe you said that furnished no salacious or indecent, 
or obscene connotation to be applied to this picture? A. 
Again with the same reservations that you can always, by an 
inference, connote up anything that you wish to about 
things to which attention is specifically directed. 

Q. You take this cartoon to mean that the man in the 
boat is coming to the physical rescue of the white man 
on shore? A. Bringing a boat in which the two men escape. 

Q. Why would the man in the boat and the man ashore 
want to escape from these apparently pleased natives? A. 
Well, if the natives looked pleased, the man on shore 
doesn’t. 

Q. You don’t think the cartoon means that the man on 
shore has to get relief from his sexual contacts with the 
natives? A. I don’t think that that would occur with most 
of the boys and girls that I deal with. I think it has a 
construction that you can put on it if you choose. 

Q. Page 110. This is the nurse Miss Blimpton cartoon, 
in the lower center portion of the page. You characterized 
this girl as a pretty girl, I believe, in your direct testimony? 
A. I said the intention of the cartoon was to convey the 
impression of a pretty girl. 
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Q. You did not notice the prominence of her breasts and 
how they were associated with her name? A. I did not 
associate those, and I will have to say no to the question 
as you put it. I did notice the prominence of her breasts, 
but I did not associate it with the name Blimpton. 

Q. Do you t hink the men shown in the cartoon here, by 
their expressions and attitudes, are somewhat taken with 
the size of the breasts? A. No. Three out of four of them are 
back to. I think that the cartoon is a deliberate exaggeration 
of masculine susceptability, but three out of four of them 
seem to be, as I say, not in visual range of the front of the 
girl's body at all. 

Q. But apparently the girl has just passed the man whose 
hat is flying in the air, and the two men standing by the 
elevator. A. That may be true, but I still hadn’t thought 
of that as a special implication. 

Q. Page 127. I believe you stated that you did not think 
this drawing was intended for a joke at all? A. That is 
correct. 

Q. This is a fashion plate? A. Well, I don’t know that I 
said fashion plate. It was— 

Q. Well, this was such a drawing as is found in fashion 
magazines? A. It was such a drawing as is found in fashion 
magazines. 

Q. You don’t understand Esquire to be a fashion maga¬ 
zine. do you, for ladies? A. No, but I do believe that it 
satirizes drawings, social pictures of all kinds. I should say 
that the picture on the opposite page, if I may show it to 
you, is also one that may be found in fashion magazines. 

Q. Now% coming to the legend under this drawing: 

“Hew to the line, Bertha. Let the skirts fall w’here thev 
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What skirts do you think are being referred to here? A. 

i 
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Presumably the skirts that the girl has on, short skirts. 

Q. Does the recumbent figure with her leg up in the air 
have a skirt on? A. I think so, yes. 

Q. A skirt or panties, what look like panties? A. Yes. 

Q. That is a skirt? A. It is an outside garment. I don’t 
know how you describe it but I take it that that is what 
she was referring to. 

Q. Now, on page 144,1 believe you stated that reference 
in the last paragraph in the third column to the fact that 
the man noticed how large the uniform made her behind 
look, was coarse and intended to be coarse? A. Yes. 

Q. Just how is it course? A. The point of the story is the 
man’s revulsion, his disgust at his wife. He intends to de¬ 
scribe her, not as enticing, but as rather repulsive. 

Q. You would gather that she is rather repulsive by his 
having noticed that the uniform made her behind look 
large? A. Well, I would say he is revolted by her. I don’t 
think this implies any description of the woman at all. It 
is a description of the man’s reaction to her and he notices 
physical defects which have not occurred to him before. 

Chairman Myers: Suppose we recess for five min¬ 
utes? 

(Whereupon, a short recess was taken.) 

Chairman Myers: Proceed, gentlemen. 

By Mr. Hassell : 

Q. Professor, referring to the September issue, I call 
your attention to the item in the third column on page 10, 
“The Sound and the Fury,” headed “Conservative Sugges¬ 
tion.” 
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Would this letter or excerpt from a letter from a reader 
of Esquire suggest to your mind that this person is mentally 
further undressing the Varga girl models? A. My associa¬ 
tion with it was a different one. It is possible that he had, 
but my association with it was that this was rather similar 
to the statement that was made in the twenties in a similar 
letter that I recall, in a magazine, in which the statement 
was made that this “dancing nowadays is nothing but hug¬ 
ging set to music. Why not omit the music?” 

It seemed to be a wisecrack rather than anything else. 

Q. Now, look at the Varga girl on page 38. A. This is 
the one to which you refer (indicating) ? 

Q. Yes. Is it your impression that the very sheer or 
filmy garment painted on this model is put on to add to its 
attractiveness rather than to conceal any part of her anat¬ 
omy? A. I had not thought of it as put on to add to the 
attractiveness, no. 

Q. It does not conceal, though, does it, Doctor? A. The 
concealing is a curiously conventional thing because what 
would obviously be there or would appear if the drawing 
were detailed, isn’t there. That is, the parts of the body 
that are concealed even by this diaphanous covering are 
not in great detail, not in as great detail as the head or the 
hands. 

i 

Q. The parts of the body that are concealed are concealed 
due to the position of the body, rather than the garment? 
A. Possibly. 

Q. And due to association with the expression of the face 
and the diary in her hand, the facts related in the verse I 
to the effect that she has a boy friend in the Army, one in 
the Navy and one in the Marine Corps? A. Yes, but I con¬ 
strued the word “dated” as innocent in its connotation. I 
would similarly say if you meant “boy friend” in an inno¬ 
cent connection that I would agree that is what is implied. 
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I should not agree that it meant she was generally promis¬ 
cuous. 

Q. You don’t think there is any such connotation? A. I 
think the connotation is that of a flirt and nothing more. 

Q. I see. 

Now, page 43, another one of the Sultan cartoons as was 
referred to by counsel. A. That is correct. 

Q. You say the point in this joke, if it may be so called, 
is the incongruity of an American boy going to an auction 
and bidding for an article which it would be embarrassing 
for him to dispose of? A. That is correct. 

Q. Do you think there is any connotation as to why he 
should bid at all and whether he intended to make some 
special use of the article for a short time? A. No, it seemed 
to me that the sex connotation in it was that it would be 
peculiarly embarrassing to dispose of. 

Q. I see. 

Now, page 65. This is the milkmaid delivering milk to 
the husband who is apparently performing housewifely 
duties. 

I believe you compared this to the man biting dog joke. 
A. Yes, a version of the very familiar joke. 

Q. Do you think there may reasonably be implied from 
this cartoon any sex connotation? A. It may reasonably be 
inferred from it, yes. I do think though that the adjective 
which would be applied by most of my students to it would 
be “corny” rather than “filthy.” 

Q. On page 66, the cartoon there at the top of the page— 
that is the next one we had. A. Yes, sir. 

Q. You referred to this as being rather violent petting in 
the daytime? A. Yes, sir. 

Q. Would you say that this cartoon showing the very 
close contact and the loving embrace of this couple would 
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be worse or less offensive than the picture “Paste Your 
Face Here” that was referred to in a preceding issue? A. 
It seems to be very much less offensive because it is a 
caricature and the very violence of the embrace is held up 
to ridicule. 

Q. Page 84. What do you say about the embrace there, the 
close contact of the couple, particularly the kiss? A. I would 
say almost exactly what I said about the other cartoon. 
These two seem to me to be very similar. That is, the vio¬ 
lence of the embrace is exaggerated and caricatured. 

Q. You think this cartoon is no worse than the one we 
just referred to? A. It doesn’t seem to me to be so, sir. 

Q. And neither one is as bad as the “Paste Your Face 
Here”? A. That is right. j 

Q. Page 86. A. Yes, sir. j 

Q. That is the sergeant joke beginning at the bottom of 
the first column. A. Yes, that is the one I misread. 

Q. But you say that had you read it properly there would 
have been nothing indecent indicated? A. No, it doesn’t 
seem to me there is anything indecent in the minds of boys 
and girls of high school age, any more than in the minds 
of the adults of the population in the idea of quite small in¬ 
fants revealing any portion of their anatomy. 

Q. But why should such a story be of interest to people 
who might purchase Esquire? A. I think this is a matter 
of reporting. All the gold-bricking feature is filled with 
corny jokes taken from Army magazines and not filled with 
things that would appeal to sophisticated adults, but filled 
with corny jokes that you will get in the Army, and in that 
respect I would say they are carefully expurgated. 

Q. Refer to the cartoon or picture on page 102, Profes¬ 
sor. I believe you expressed some amazement as to why this 
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cartoon or picture should have been included in the cita¬ 
tion at all. A. Yes, sir. 

Q. To you that has no point that is indecent or suggestive? 
A. That is right. 

Q No suggestive point at all? A. No. 

Q. Let’s come to the October issue, Professor. Refer to 
page 10, the third column, “The case of the classy chassis.” 
A. Yes, sir. 

i Q. Do you think the characterization in this letter of the 
Varga girl pictures as the “Varga wenches” is an appropri¬ 
ate characterization? A. I think the term “wench” is one 
of the terms that I alluded to yesterday whose meaning 
has changed very much, and I think the connotation of the 
thing, like “gal” is a fairly cheap connotation, but I don’t 
think it implies at all the same thing as prostitute, harlot, 
and so forth, loose sexual behavior, in this connection. 

Q. He goes on to say, “We who appreciate shapely forms,” 
and “a spot has been reserved on my wall to deposit such 
a dish.” 

Now, men don’t eat women, do they? A. No. I hadn’t 
thought of the implication of cannibalism, if that’s what 
you mean. 

Q. But referring to a shapely wench as a dish doesn't 
convey any sexual connotation, does it? A. Of course, it has 
a sexual connotation, but it is not the connotation of an 
indecent picture of a woman. The reason, of course, that 
they are pinned up is that they are pictures of girls. 

Q. I see. 

Let’s go to page 37, the cartoon in the lower right-hand 
corner. A. Yes. 

Q. I believe you stated that the sailor flexing his biceps 
on which is tatooed a hula dancer is manifestly simply to 
show the native girl a trick. A. It seems so to me, yes. 
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Q. And you think the readers of Esquire would get no 

j 

other impression? A. It seems to me that is the impression 
obviously pointed out by the marks indicating that the bi¬ 
ceps are being flexed, and the point of the cartoon would 
seem to me to be that he is showing a native girl the kind 
of dance that she can do. 

Q. I won’t undertake to cover all of this in this magazine. 

The Portrait Above the Fireplace story, page 56 and 128. 
You recall the story? A. I recall the story, yes. 

Q. The picture the man idealized as his mother, and he 
didn’t know his mother, and the final revelation to him 
that it was a picture of the Madam of a bawdy house. A. 
Yes. 

i 

Q. Would you say that the combining of those sentiments 
in such an article or story in such a magazine as this 
would have a filthy connotation or implication? A. No. 
It seems to me it is almost exactly identical with the point 
of Shaw’s Mrs. Warren’s Profession, which is included in 
the collections of Shaw’s plays which are commonly avail¬ 
able in school and college libraries. 

Q. Referring to page 93, “Goldbricking with Esquire,’:’ 
and to the item 17 in the last column of page 93, second 
item, ‘What does f-e-e-t spell”? A. That is not your ques¬ 
tion, is it? 

Q. No. I am referring to that. I believe you stated that 
the point of this joke was to bring out the discomfiture of 
the teacher? A. Yes. 

Q. As a teacher, Professor, I guess that is the one that 
hit you first? A. That is the one that caught my eye. 

Q. Now, coming to page 104 and 105: “The Sporting 
Scene”. I don’t recall that you commented on this. A. I 
did. 

Q. Did you? A. Yes. 
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■ Q. I beg your pardon. A. It is all right. 

Q. You are familiar with the story? A. I am familiar 
with the story. 

Q. You say this has no indecent or objectionable connota¬ 
tions from a sexual standpoint? A. It seems to me not to 
point to any. I am willing to repeat in substance what I 
Said and that is that the point of the story is that she has 
been advised about everything else on earth except having 
children. That is something that she feels that she can 
do without any kibitzing. 

Q. Now, to the November issue. Professor. Referring to 
the Varga girl picture, page 46. A. Yes, sir. 

Q. You only took exception to the undue feeling of shame 
shown in the expression of the face and indicated by the 
verse? A. That is correct, yes. 

Q. That picture is supposed to be flesh color, isn’t it? 
A. Yes, except for the torso, which, of course, is intended 
to be a garment of some sort. 

Q. Page 52, the page having another Sultan cartoon: 
“Such a neighbor—always borrowing”. 

You say there is no indecent sexual connotation to be 
applied to that picture? A. Well, again, I have to dis¬ 
criminate rather carefully as to what I do say. It is the 
juxtaposition of the common homely phrase about such an 
unusual neighbor, always borrowing, -with the very exotic 
and foreign situation of men having female slaves, and it is 
in the juxtaposition of those two incongruous pictures that 
the cartoon gets its point. 

Now, if the idea of having women slaves were not com¬ 
pletely incompatible with our whole cultural picture, there 
would be no incongruity at all. To us, the idea of having 
female slaves is, of course, an immoral idea, so it is the 
juxtaposition of these two very familiar homely phrases with 
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the context that does not go with the point of the picture. 

Q. Page 60, the color photograph: “Esquire Canteen” and 
the matter in the text: “Here are five perfectly good reasons 
why service men and mere civilians pause for laughter, liba¬ 
tion and libido at the Folies Bergere.” 

What does the word libido mean? A. Well, the word 
libido in Latin, of course, means lust. The word libido 1 
as used by the psychiatrist I imagine has been defined more 
definitively by Dr. Tillotson than I could define it, but the 
connection in which the ordinary layman regards it is in 
projection of one’s ideas and desires of the opposite sex. 
It is, however, certainly a point, sir, on which I would not 
pose as an expert. You had an expert on the stand before 
me. 

Q. You didn’t hear his testimony? A. I haven’t any idea 
what his testimony was. 

Q. Now, the cartoon on page 66: “We are outnumbered”, 
judging from the costumes of the native girls there shown, 
the expressions on the faces of the two soldiers and the legend 
underneath this cartoon winding up with: “Yipppeee”, 
would you say that there is no indecent sexual connotation 
to be attached to this cartoon? A. It seems to me as near 
as you could come to a cartoon of being almost a stock 
situation in musical comedy. The soldiers coming on, they 
are surrounded by a bevy of native girls, looking like the 
natives of no country on earth, and they surrender with 
alacrity. It is a thing that is so common. 

Q. It implies sexual conduct? A. Well, it doesn’t imply 
sexual intercourse, but it implies the pleasure of being sur¬ 
rounded with a lot of pretty girls. 

Q. Have you ever heard or read about Kanaka women; 
in the South Seas? A. Yes. 

Q. And the way they receive white men and take care of 
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them? A. Yes. I have read Margaret Mead’s “Coming of 
Age in Samoa”, which has a detailed description of that and 
that culture. 

Q. Well, Herman Melville’s “Typee”. A. I haven’t read 
“Typee”, no. 

Q. Now, referring to the cartoon on page 67. A. Yes. 

Q. In your statement on direct you did not refer to the 
clothing or lack of clothing, that is, lack of concealing 
clothing on the female figure which is rendering the ser¬ 
vice nor to the size of the breasts and the hips in the 
picture. When your attention is called to those factors, 
would you say that coupled with the expression on the 
mouth of the soldier who is about to put the stem of the 
bubble pipe in his mouth, that this cartoon does not have 
any indecent connotations? A. I don’t remember what I 
said, but I will be very glad to answer your question in just 
a moment. The expression on the mouth of the soldier 
seems to me not emotional at all, but he is merely talking 
to her, to convey to her the idea that he is saying that at 
the U. S. O. Club he got cigarettes. I think I did mention 
that the point of the joke at which attention was most 
immediately directed was the contrast between the free 
cigarettes in the U. S. O. and this rather formidable bubble 
pipe that they are furnished with there. It does not seem 
to me at all that the female figure is life-like. It is a cartoon, 
and it is burlesque, and it would not seem to me or to 
any human being to be sexually stimulating. 

Q. Now, turning to page 73, the “Golden Mould” picture. 
Did you by viewing this color photograph get the impres¬ 
sion that this model has no clothing underneath the sheer 
or web revealing piece of cloth thrown across her body? A. 
I got the impression that she has no clothing under the 
drapery. 
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Q. You can see the umbilicus here through it. A. No. j 
You can see an indentation under which the umbilicus 
unquestionably is. You can’t see the umbilicus. It seems ; 
to me rather similar, as a matter of fact, to the famous . 
“Victory of Samothrace”. 

Q. Now, down to the pubic region, is that unduly shaded? 
A. It didn’t seem to me at all. The shadow is due to the j 
folds of the cloth, not to any darkening because it is dia¬ 
phanous. 

Q. Page 77. A. That is “First Nights and Passing Judg¬ 
ments”? 

Q. Yes. George Nathan’s article. A. Yes. 

Q. Would you say that this article contains no filthy, in¬ 
decent language? A. I want to look at it closely before j 
I say anything. 

Q. Well, the paragraphs, Professor— A. I am looking j 
at paragraph 21. I am afraid I interrupted your question. ! 
You are asking me about another paragraph? 

Q. Paragraphs 10, 21,15 and 1 are the ones I had in mind, j 
A. Well, let me state in reasonable fullness what I do think. 

I do not think that the mention of “sporting house” or 
“bawdy house” is itself indecent. And I do not think that 
it is sexually stimulating to modern readers. 

Q. Is it filthy? A. The mention of it itself? 

Q. Yes. A. No. The mention of that would not mean 
to me a filthy act. For example, in Shakespeare’s plays fre¬ 
quently the word “bawdy” comes up and I feel no shame at 
reading the play in the class nor do I think the boys and 
girls feel any shame. 

The point that I made is that Nathan is objecting I 
strongly, and he picks out objectionable things to draw at- ! 
tention to, so that the young floozy characters with their 
short skirts and knees showing are made up as disgusting, 
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with the deliberate intention of condemning. Now, the pres¬ 
entation of something that is disgusting in order to condemn 
it again does not seem to me in any way indecent or immoral 
or obscene. That would apply also to 10 and 21. 

Q. Turning to page 83: “My date’s at the awkward age— 
all hands and no dough”. 

Would you say that the reference to the all hands might 
convey the idea or connotation that her date is using his 
hands to explore her anatomy? A. I should take it that, 
from the context there, since she has a dancing frock that 
is cut very low, that he had been petting, pawing her back, 
i Q. Now, let us go to the next one, 89. That is the circus 
picture. A. Yes. 

Q. Would the almost nude model in the lower left-hand 
comer—I believe you referred to this as a matter of re¬ 
porting? A. Yes. Boys and girls go to the circus. It is 
a pictorial report of what they see. 

Q. You think the fact that the thing is reported in a 
magazine of this sort licenses nudity? A. Why, I don’t 
see any nude figure. 

i Q. Or near nude such as on this model in the lower 
left-hand comer. A. That comes to the question that we 
keep recurring to, and that is the effect of the exposure of 
any part of the body depends on the situation and the 
society that surrounds it, and if this figure is one that boys 
and girls see when their parents take them to the circus 
right along, it seems to me it is in no way more suggestive 
when it is represented by a picture in a magazine. 

My position steadily is that you have to construe the whole 
content in which these things occur, and I see nothing in¬ 
decent or filthy in having these children find in a magazine 
a picture of something they saw with their parents. 

Q. Now, referring to pages 94 and 95: “Goldbricking 
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with Esquire”, the first item, that is number four on I 
column 1, about the corporal going home. A. Yes. 

Q. I believe that you stated that the point of this joke 
was unmistakable. A. So it seemed to me. 

Q. That it was impossible for the other girl to stay? A. 
Yes. 

Q. Is that your impression on looking at it? A. That! 
is my impression. That is, if you can construe this as a: 
little drama. What would happen, of course, is that both 
girls would leave. The joke is just like one I saw in Esquire, 
I can’t give you the exact reference, but I noticed two 
soldiers under heavy shelling and one of them says to the 
other: “Jees! I’m afraid I got trench mouth”, whereas 
what he has got is so much worse than trench mouth, that! 
gives the thing its point. 

Q. But the man says: “I’m sorry, one of you girls will 
have to leave”. A. Exactly. j 

Q. Doesn’t that necessarily imply that the other one 
should stay? A. It implies that he is stating the least! 
ground on which he would be willing to have them remain,: 
that at least one of them will have to go. 

Q. If that did occur there would be no indecent or im-i 
moral or objectionable inference to be drawn? A. No. Now,- 
let me tell you what would seem to me to be objectionable 1 
at that point. If he had been inducing the other to stay say¬ 
ing, “One of you go but I will give two bucks for the other to 
stay”. 

Q. Now, item 15. A. The same page? 

Q. The same page, the fourth column on the bottom of 
the page: “He: ‘I see your husband has been promoted to 
a master sergeant. I suppose he’s brilliant and knows every¬ 
thing.’ 
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“She: ‘Don’t fool yourself. He doesn’t suspect a thing.’ ” 

Don’t you say that that implies some extra-marital rela¬ 
tion between the He and the She, who are talking? A. No. 
I think again that that is one of those that you can fill in 
to suit yourself, but not with the direction attracted towards 
any extra-marital relation between this particular He and 
She. I don’t like to say He and She. 

The point of that joke seems to me the very ancient one 
that husbands don’t know everything about their wives and 
it does imply that there are things in her life that her 
husband does not suspect and she doesn’t intend that he 
should. 

Q. But you don’t take it to mean this He is having 
anything to do with this She? A. Not with the one She 
is talking to. 

Q. Now, the item in column two on page 95: “Home on 
Furlough”, where it is stated that she has lost so much 
weight that “you can count my ribs” and he asks “Where 
do I start?” A. That is right. 

Q. Does that joke imply a close exploration of the girl’s 
body by the soldier on furlough? A. If you mean that the 
joke implies that he is going to go on and do it, I should 
say No. If you mean that he is calling the attention of 
the girl to the fact that she is inviting it and she better 
change her phrase, yes. 

Q. You don’t think there would be anything indecent in 
that? A. No. It seems to me to call the attention of a 
person to the fact that a phrase that he has used is much 
more sweet than he intended it, and as a courtesy I should 
appreciate it from you on cross examination also. 

Q. That would be a perfectly proper joke for current cir¬ 
culation among your pupils? A. As a report of what went 
on in the Army it would seem to me so innocuous that I 
should have no objection to it whatsoever. 
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Q. Now, item 27, which refers to the absence of a bottom 
in the dishpan, with the naked woman picking np the 
dishpan as she came out of the water. Do you recall that? 
A. Yes. 

Q. Does that imply necessarily the inescapable conclu¬ 
sion that this soldier saw this person in the nude and a 
certain part of her anatomy? A. No, it seems to me, and 
X am answering that not hastily, it seems to me that the 
attention is directed to the fact that the woman assumes a 
superiority and invulnerable position so much so that the 
K. P. calls to her attention the fact of it. Now, it does 
imply that the woman is more exposed than she thinks she 
is. I don’t think that it inescapably implies that he is 
looking at her private parts. 

Q. Now, take item 28, which is the one immediately be- 

i 

low that. A. I said that was very old. 

Q. That is very old? A. Yes. 

Q. And by reason of its antiquity it would not have very 
much point at all? A. Not much. I have heard a mother 
say to her child on the way to a party “Go to the party, 
dear, and be good and you will be happy and you will miss 


lots of fun.” 

Now, it is a perfectly acceptable piece of conversation. 

Q. Skipping the next one and going to the one after that:, 
item 30, buck private. A. Yes. 

Q. You say there is no improper sexual connotation to 
be obtained from that? A. The desire to get rid of a 
chaperone, no. 

Q. 31: “Pardon me, Miss”. I believe you stated that 
did not imply— A. That she is naked, correct. 

Q. That she is naked? A. No. 

Q. Now, 35, the cartoon in the last column. A. Yes. 

Q. I believe you said it is not much of a joke because 
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the two females in the water are covered up to their busts. 
A. I don’t know that I said it wasn’t much of a joke. I 
said there wasn’t much indecent exposure involved. 

Q. But, do you think it implies that those camouflaged 
soldiers, camouflaged as trees, are expecting and hoping to 
see indecent exposure? A. Yes. 

Q. And there would be nothing indecent in that? A. I 
have been saying every time you have asked me that there 
can be nothing indecent in things such as you have men¬ 
tioned. There can be something indecent in everything, 
of course. 

Q. If that were the fact— A. I think I mentioned in 
that connection the fact that calling attention through 
story incident or a story where there is a situation involving 
indecent exposure is not by itself indecent, and I cited a 
story, if I am not mistaken, of Acteon coming on Diana 
and her maidens bathing, which is in most of the stories 
from Greek mythology, and there is no doubt that that 
story has its main point that Acteon sees naked female 
figures and still it is not regarded in any way as an in¬ 
decent story. 

1 Q. You think this cartoon is comparable to that? A. I 
think it is comparable to it. 

Q. From an artistic and literary standpoint? A. Not 
from an artistic and literary standpoint. From the point 
of view of any possible obscene content. 

Q. Referring to the next article, item 36, a beautiful 
young lady. That is the old Willy who was 79 “Dam it” 
story. I believe you stated this joke was at least 30 years 
old and would have practically no point due to its antiquity. 
Is that right? A. It seems so to me. 

Q. Now, Professor, do you claim to be an expert on 
obscenity, lewdness, lasciviousness, indecency and filth? 
A. God forbid! 
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Q. You are being paid a fee for appearing here? A. I 
Not at all. 

Q. You are not being paid a fee? A. No. 

Q. You are appearing here voluntarily? A. I am ap- | 
pearing here voluntarily. 

Q. With not even your expenses being paid? A. My ex- j 
penses are paid, yes. 

Q. Just your expenses? A. I hope. X must correct that, i 
I am under oath. I received an advance, a sum of money, 
from which my expenses will be deducted and from which i 
I hope there will be a refund to Esquire, Incorporated. 

Q. Are you in any way connected with the publication i 
Esquire? A. No. 

Q. Are you a subscriber to the publication? A. No. 

Q. How did you happen to come here? How did you 
become interested? A. I will explain that. Mr. Gingrich’s 
children, all three, were in my school for a time. 

Mr. Gingrich has been active among the parents and was 
at one time president of the Parent’s Association, and even 
now that he is in the suburbs, the oldest of his three children 
is there. 

He called to my attention this material and asked if it 
seemed to me to be obscene and grounds for barring a 
magazine from second-class mailing privileges, and I said 
“No”, and he asked me if I would be willing to go on the 
witness stand and state that in public and, of course, there 
is only one answer to that question. 

It seemed to me it was a serious question that was in¬ 
volved, and it was an inescapable duty to do that. 
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Mr. Hassell: That’s all. 
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Redirect Examination by Mr. Bromley : 

Q. The word “prostitute” has indecent connotations, hasn’t 
it? A. Yes. 

Q. Yet the use of the word “prostitute” in a magazine 
is not indecent? A. No. 

Q. Do I understand your position to be that people can 
draw indecent or obscene suggestions or implications about 
anything that relates to sex? A. Yes. 

Q. The mere fact that such suggestions or implications 
can be drawn does not, in your opinion, render the matter 
itself obscene or indecent, does it? A. Correct. 

Q. In using the term “indecent” in your testimony, you 
have used it in a broader sense than “sexual indecency” 
in that you refer to considerations of propriety. Is that cor¬ 
rect? A. That is correct. 

Mr. Bromley: That is all. 

Mr. Hassell: No further questions. 

Mr. Cargill: The witness has been on the stand a 
long time, and I know it is tedious, but to clear up 
one or two points in my mind I would like to ask a 
few questions. 

In the early part of your testimony you mentioned 
something about this magazine furnishing a valuable 
function. Do you recall that part of your testi¬ 
mony? 

The "Witness: Do you refer to what I said about 
the drawings of the Varga girls? 

Mr. Cargill: Perhaps that was it. What did you 
refer to as “valuable function”? 

The Witness: It still means we understand each 
other, and that is the reference, I will repeat that. 
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It seems to me that the holding up to admiration 
of an idealized male or female body, as long as the 
body is draped enough to accord with the demands 
of decency—in other words, to present as near a 
naked body as convention allows and to hold that up 
to admiration, is a good thing. 

There has been a very definite effort to rid young ; 
people of the idea that the body is in and of itself j 
an obscene thing, or that sex is in and of itself j 
an obscene thing. There is a great danger in having 
young people brought up with no association with 
sex other than the gutter association, and accord¬ 
ingly it seems to me the Varga girls have value 
from that point of view. 

I made exception to the one where the body is 
obviously a source of shame and in which the wolf ! 
was looking on, that, I think, being the cause of j 
that shame. 
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Mr. Cargill: Do you think that these Varga 
girls would be a valuable addition to your school 
in having them pasted up? 

The Witness: No, I don’t. What I meant by 
saying that I thought they had value is that I think 
that there is value in having the young people 
realize that that kind of a picture can be circulated 
without people thinking it was obscene. 

I wouldn’t want that pasted up as there are pasted 
in some schools, models, usually nude silhouettes, of 
the age of boys and girls of the school, and standing 
in the bent posture. Those are frequently pasted in 
the athletic departments of schools. 

The Varga girls are not models in that sense. And, 
I much prefer the word “idealized” to Mr. Ziegfeld’s 
phrase “glorified”. 
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But it is a figure held up to admiration in a 
way for them to realize it is a perfectly acceptable 
thing. 

Mr. Cargill: Do you use any models in your school 
at all, or any such drawings or pictures or paintings? 

The Witness: Models, but not nude models in the 
school. 

Mr. Cargill: What type of model do you use? 

The Witness: Almost anything from still life— 
they get supplies for the lunch room in still life— 
and sometimes they pose for each other, ordinary 
portraits. 

Mr. Cargill: Do they pose in the nude? 

The Witness: No. 

Mr. Cargill: Or in light garments? 

The Witness: Some schools that I know, although 
not in my school, there has been a deliberate attempt 
to pose in the tightest fitting bathing suits that 
were generally acceptable, for the explicit purpose 
of putting that in service with other pictures of 
sports. 

For example, in one school I know* there was a 
series of murals, and some of the figures were foot¬ 
ball and hockey players where the figure was hardly 
recognizable, and also the swimming team, including 
the girls’ team, posed in rather tight-fitting suits. 
And that was done after a number of conferences 
as to the advisability. That is not done in the 
Francis Parker School. The answer is “No.” 

Mr. Cargill: You mentioned that you have a 
library in your school. 

The Witness: Yes, we have a library. 

Mr. Cargill: Do you have any magazines in your 
library? 
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The Witness: Yes. 

Mr. Cargill: What magazines? 

The Witness: I can’t be absolutely sure of all 
of them, but Harpers, Atlantic Monthly, Geographic, 
Time, and—possibly Theatre Ads. Esquire is not 
among them. 

Mr. Cargill: I believe the question was asked 
if it was banned in your school. 

The Witness: It was not banned. We had also 
a recreation room which the boys and girl3 furnished 
and brought magazines and books of their own. I 
think Esquire was among those magazines. 

Mr. Cargill: Are there any magazines banned at 
your school? 

The Witness: We have not banned any magazines. 
We have banned—the library committee of the 
school, the student committee, recommended that we 
purchase “For Whom the Bell Tolls”, when it first 
came out, and we refused to have that in the school 
library, not because I thought it an indecent book, 
but because I thought it a shocking book—I am 
thinking of the clubbing to death and so forth—and 
I thought to deliberately call that to the attention 
of young people was to expose them to violence, but 
so far as I recall, that is the only recent instance 
of a book being banned. 

That does not mean it is a fully representative 
library. It is a school library and our funds are 
limited and we purchase the books we think will be 
most useful to children. 

Mr. Cargill: That is the one book you banned? 

The Witness: That I remember. 

Mr. Cargill: What books do you use to educate j 
your children on this subject of body? 
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The Witness: We don’t have any specific material 
for that purpose because the whole tendency—and 
our belief goes with it—since the conference that 
was held about twenty years ago at the initiative of 
the Y. M. C. A., a conference of religious leaders, 
psychiatrists, and educators, where we pooled our in¬ 
formation and made it clear that we were unanimous 
in believing that sex should be taught in the normal 
context. 

In the school I headed in New York we had diffi¬ 
culty with some lawyers because a bequest was left 
us solely for the purpose of sex education, and we 
all believed that as soon as you segregated sex educa¬ 
tion it became undesirable, and the lawyers said: 
“When you combine it with anything else you are 
violating the terms of the trust.” 

Do I make that clear? 

Mr. Cargill: You have answered the question. 

Doctor, you have testified here for yourself and 
for the students or the children that come under 
your jurisdiction? 

The Witness: Yes. 

Mr. Cargill: What would your definition of “im¬ 
pure thoughts” be? 

The Witness: I think I can answer that with a 
very specific instance. I dismissed a boy from the 
school two years ago for a joke that "was to my mind 
obscene and filthy, and I think that w’ill answer your 
question. 

Mr. Cargill: What was that joke? 

The Witness: I was going to tell you. 

At a dance he got possession of a girl’s handbag. 
He put in it a rubber contraceptive. He then told 
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the other boys and girls to watch the face of the 
victim when she opened her purse, and I dismissed 
him from the school for it. 

In general, if you wish me to generalize, the jokes, 
the books, the material that seems obscene to boys 
and girls of high school age, is almost directly as¬ 
sociated either with the sexual act or terms that in 
their minds connote the sexual act, or those other 
physiological processes that are not mentioned in 
society. They are generally not matters of innuendo. 

Mr. Cargill: Then, by innuendo a thing could be 
obscene? 

The Witness: What I am saying is that such 
obscenity as there is in the schools that I know about, 
does not take the form of innuendo. It takes the 
form of rather brutal and direct, calling attention 
to the mechanics of procreation or elimination. 

Mr. Cargill: Would that be your definition of 
“impure thoughts”? 

The Witness: That is an impure action, and, of 
course, the impure thoughts are obviously evoked in 
the eyes of the boys and girls who were invited to 
watch the face of the girl who was going to be 
shamed. I should say those were impure thoughts, 
very distinctly. 

Mr. Cargill: What would be your definition of 
“sexual impurities”? 

The Witness: Sexual impurities would be plural 
rather than single. 

Obviously, pre-marital intercourse would be sexual 
impurity, but I wouldn’t confine it to so narrow a 
range as that by any means. It would seem to me 
that the presentation of erotic images of extra- 
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marital nature and in such a way as to make them 
attractive, in such a way as to make it appear to 
a boy or a girl that in order to be adult and sophisti¬ 
cated he had to indulge in that kind of conduct. 
It would seem to me that would be impure. 

Mr. Cargill: Is that a complete answer? 

The Witness: No, I think that is enough. It seems 
to me to illustrate it. 

Mr. Cargill: That would constitute your defini¬ 
tion of sexual impurity? 

The Witness: That would be a part of it. It is 
an illustration rather than a complete definition. 

There is something that would not constitute sexual 
impurity but would be undesirable to develop in 
young people. I think, for example, it would be 
highly undesirable to give to boys and girls even 
the clearest complete description of the sexual act. 
There are books, as you know, which are endorsed 
by doctors, which give full information about marital 
relations. It would seem to me to be unwise to put 
such complete descriptions before boys and girls, be¬ 
cause it is unduly stimulating and, after all, in our 
society, marriage is not possible for a number of 
years beyond high school. 

Mr. Cargill: Doctor, do you think pictures or 
literature have any effect or tendency to stimulate 
the sexual desire? 

The Witness: That is a very difficult question to 
answer because I think that the growing boy’s or 
girl’s whole conception of society, including, of 
course, sexual relations, is very strongly influenced 
by what he or she reads. 
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I think, for instance, that having him read fiction 
in which fine family life is represented, is extremely 
good for him. I think that such a book as “The 
Bent Twig,” by Dorothy Canfield Fisher is an ex¬ 
cellent thing. It treats of sexual relations. It calls 
attention to the fact that certain types of marriage 
are higher than others, that the marriage relation 
can be a higher or a lower relation. 

Mr. Cargill: Do you think that reading literature 
or looking at pictures would tend to increase the 
sexual desire to the extent of increasing the sexual 
impurity as it is in the world today? 

The Witness: I think it would be conceivable ! 
that might be done. I don’t think it ordinarily does, ; 
no. i 

Mr. Cargill: Getting down to cases, would you i 
think that the cartoons, as are presented in this 
book, this magazine, Esquire, most of them or, as i 
a rule, have a double meaning? 

The Witness: I am not thoroughly enough ac- ; 
quainted with Esquire to have much confidence in j 
my own answer. I am not a steady reader of Esquire. 

Mr. Cargill: Those cartoons and pictures that ! 
you have observed since you began your study of 
Esquire in order that you might testify here, would 
you say, as a rule, they have a double meaning? 

The Witness: You mean in the sense of implying 
a sexual impurity? Do you mean that is one of the 
meanings? 

Mr. Cargill: Yes, sir. 

The Witness: I read through two complete num¬ 
bers, from cover to cover, and while the point of 
most any joke is that it has two meanings, the propor- 
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tion of jokes in which one of the meanings was 
sexually impure was fairly low. 

Mr. Cargill: You say that some of them do have 
that? 

The Witness: Some of them do have the pos¬ 
sibility of that as one of the connotations, but the 
point I am making is that in none that I have seen 
is the attention primarily directed toward an obscene 
meaning. 

Mr. Cargill: Would you say that the magazines 
that you have read, taken as a whole, primarily 
feature sex? 

The Witness: I don’t think that I can generalize 
about the magazines I have seen as a whole, be¬ 
cause they are all the way from the Yale Review in 
which the element of sex is taken up only statistically, 
to “Pic” and “Look” which I usually don’t pick up 
or look at, but which are always on the tables in the 
barber shops. 

It seems to me they have no common denominator 
whatever. 

Mr. Cargill: And the few magazines, then, that 
you have read, would you say that they primarily 
feature sex, or not? 

The Witness: It seems to me some do and some 
do not It seems to me to be specific in Life, which 
I habitually see. 

Mr. Cargill: I am speaking of Esquire. Would 
you state that the copies of Esquire which you have 
read and observed feature primarily sex? 

The Witness: They never omit sex. They have 
also articles on sports and on a dozen other different 
things, but they never omit a sex element. 
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Mr. Cargill: The magazines that you have seen, 
then, do primarily feature the sex feature? 

The Witness: Yes, there is always present the 
sex feature. 

Mr. Cargill: In those magazines that you read, 
do you think that the articles and pictures and the 
cartoons and so forth, feature loose morals? 

The Witness: No. 

Mr. Cargill: Or unfaithfulness? 

The Witness: No. 

Mr. Cargill: In your opinion, do the pictures and 
cartoons and reading matter portray the customs of 
our day as practiced by normal average citizens? 

The Witness: I should say so, yes. 

Mr. Cargill: You would say they do? 

The Witness: Yes. You are referring, are you not 
—may I ask you one thing before you pass from that 
question? 

Mr. Cargill: Yes. 

The Witness: You are talking about the magazines 
as a whole, not just about the cited material. The 
cited material does not seem to me to present a cross 
section of the manners of the day. 

The magazines, taking the two which I read from 
cover to cover, do seem to me to present a fair cross 
section of masculine interests. 

Mr. Cargill: I call your attention particularly to 
the August issue, page S9. Doctor, what is implied 
there by the words “Paste Your Face Here”? 

The Witness: Cut your own face out of a photo¬ 
graph and actually, with glue or some other adhesive, 
put it on the spot vacated by the head of the sailor. 

Mr. Cargill: Aren't you reading something there 
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which is not there when you say “cut your photo¬ 
graph out”? It says, “Paste Your Face Here.” Does 
it say, “paste your photograph here”? 

The Witness: I think that is to be construed in 
the light of the others of the series. 

Mr. Cargill: But the others in the series are not 
in that book, are they? 

The Witness: No. I see the double meaning that 
you imply there. It would seem to me that the rea¬ 
son why that didn’t occur to me before is the direc¬ 
tion in which the sailor is facing. The sailor is backed 
to the girl, not faced to the girl. 

Mr. Cargill: Do you think that is a fair repre¬ 
sentation of the practices and customs of the average 
citizen of today? 

The Witness: No, I was hoping it would not be. 
I was, in fact, deploring both that and illustrations 
of similar behavior in Life, because it seemed to me 
to be going beyond the desirable or existing prac¬ 
tices. 

Mr. Cargill: Do you feel that the publication of 
that is a step beyond the pale of decency? 

The Witness: No, I think it is a step beyond the 
pale of desirable conduct for young people. It does 
not seem to me that either the behavior itself or the 
representation of the behavior is indecent. 

Mr. Cargill: You say that the behavior is not in¬ 
decent? 

The Witness: I say that the behavior is not in¬ 
decent. I would say the behavior is very ill judged. 

I have seen the behavior on the beach and no one 
interfered to stop it and it is not regarded as in¬ 
decent. I have actually seen—not a sailor—but a 
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young man carrying a young woman pick-a-back, 
and it doesn’t seem to me to be desirable, but I don’t 
think it is obscene or indecent. 

Mr. Cargill: Would you say the implication there 
is indecent? 

The Witness: No, I think the implication is that 
what I am calling undesirable and injudicious, and 
I think the obectionable part of the “Paste Your 
Face Here” from my point of view is that it does 
all the more identify the person who puts his face 
there "with the conduct, and tends to make him think 
of himself as participating in that experience. 

Mr. Cargill: I call your attention, Doctor, to 
page 65 of the September issue. 

The Witness: The milkman cartoon? 

Mr. Cargill: Yes. 

The Witness: Yes, sir. 

Mr. Cargill: Would that indicate to you immoral¬ 
ity or adultery? 

The Witness: Immorality or what? 

Mr. Cargill: Adultery. 

The Witness: No. 

Mr. Cargill: What does that indicate to you? 

The Witness: That indicates that the two wish to 
be in each other’s presence when the husband is 
not there and adultery is a possible, but not a pri¬ 
marily indicated, connotation out of it. 

Mr. Cargill: You are placing the very best con¬ 
struction on that, aren’t you, Professor? 

The Witness: Yes, that is the very best construc¬ 
tion. I am not saying for a moment that that is not 
a coarse picture. I am saying that it is not an ob¬ 
scene picture. 
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Mr. Cargill: You don’t think that that would in¬ 
dicate indecency? 

The Witness: I don’t think that that would be 
an excitement to indecent conduct. 

Mr. Cargill: Do you think that that cartoon repre¬ 
sents current modes and practices of our times as 
practiced by the average married man and married 
woman? 

The Witness: No, I do not. 

Mr. Cargill: It does not depict the customs of the 
average man or woman? 

The Witness: It does not depict the customs of 
the average man or woman. 

Mr. Cargill: Do you think that the publication of 
these two pictures that I call to your attention there 
come within the definition of decency? 

The Witness: Yes. 

Mr. Cargill: That is all. 

Chairman Myers: Mr. Smith, is it not a fact that 
all great literature is built upon sex? 

The Witness: No, I should not think that it were, 
although I have heard the statement made. 

Chairman Myers: Are you familiar with Homer’s 
Illiad? 

The Witness: Yes. 

Chairman Myers: What about Achilles sulking in 
his tent? 

The Witness: That was caused by jealousy. 

Chairman Myers: Of a woman? 

The Witness: Agamemnon. 

Chairman Myers: A concubine? 

The Witness: Yes, about half composed of desire 
for the concubine. 
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Chairman Myers: And Dido in Virgil’s Illiad? 

The Witness: Yes. 

Chairman Myers: Is that built upon sex? 

The Witness: Yes. 

Chairman Myers: How about Dante’s Inferno or 
all of Dante’s work in relation to it? 

The Witness: Yes. 

Chairman Myers: How about Shakespeare’s plays? 

The Witness: From none of them is sex absent. 

Chairman Myers: Is there a single play in which 
sex does not appear? 

The Witness: That is a large order. I would have 
to reflect on that. May I say what I had in mind 
when I said “no,” to your initial question? I think 
a poem such as “I have a rendezvous with death’*— 

Chairman Myers: And now, let me ask, do you 
teach classic Greek and Latin? 

The Witness: Latin, I wish we taught Greek, but 
we do not. 

Chairman Myers: Are you familiar with the stat¬ 
ue of the discus thrower? 

The Witness: Yes. 

Chairman Myers: Does that appear in children’s 
schools and colleges? 

The Witness: Very commonly. 

Chairman Myers: Is it a statue of a man absolute¬ 
ly naked? 

The Witness: Yes, absolutely naked. 

Chairman Myers: Without a stitch on? 

The Witness: I might add that putting a stitch on 
him would make him obscene if put on in the proper 
way. 
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Chairman Myers: Are you familiar with the story 
of Suzanne and the Elders and Suzanne in the Bath? 
The Witness: Yes, and the painting of it. 
Chairman Myers: A little peeping went on there, 
didn’t it? 

The Witness: Yes. 

Chairman Myers: Where did that story appear? 
The Witness: In the Bible. 

Chairman Myers: That’s all. 

Mr. Bromley: That is all. 

Mr. Hassell: I want to ask one other question 
that I intended to ask the Professor on cross and 
overlooked. 

Recross Examination by Mr. Hassell: 

Q. Professor, have you discussed Esquire with any other 
teacher dealing with pupils of the ages in your school? A. 
Yes. 

Q. Did they have the same views that you have, Professor? 
A. Well, I didn’t take a full day and express my views as 
they were, but so far as I know our views coincide. 

Q. Would you undertake to say what you know of other 
teachers’ attitude? That your attitude with respect to Es¬ 
quire is one generally accepted among the teachers? A. 
I don’t think the teachers would agree universally on any- 
■ thing, but I think that you would find a very considerable 
number of other teachers who would agree with me about 
it, yes. 

Q. You would be surprised if the Post Office Department 
had, since the mention of this in the press, received letters 
from teachers commending the action it took? A. No, I 
wouldn’t be surprised at all. 
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Mr. Hassell: That is all. 

Mr. Bromley: That is all. Thank yon, very much. 
(Witness excused.) 

Chairman Myers: We will adjourn until 1:15. 

(■Whereupon, at 11:53 o’clock a. m., the hearing 
was adjourned until 1:15 o’clock p. m.) 


Afternoon Session. 


(The hearing was resumed, pursuant to the ad¬ 
journment, at 1:15 o’clock p. m.) 

Chairman Myers: Are you ready with another 
witness? 

Mr. Bromley: Yes. 

Mr. Hassell: At this point I would like to enter 
a further objection to the testimony of the witness 
who just preceded, Mr. Smith, and move that his testi¬ 
mony be stricken as irrelevant and immaterial to this 
inquiry. 

Chairman Myers: The same ruling as heretofore. 


Louis J. Croteau, a witness called by and on behalf of 
the Respondent, being first duly sworn, was examined and 
testified as follows: 

Direct Examination "by Mr. Bromley : 

Q. What is your name, sir? A. Louis J. Croteau. 

Q. You live where? A. Burlington, Massachusetts. 
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Q. You are engaged in what business, Mr. Croteau? A. I 
am the executive officer and secretary of the Yew England 
Watch and Ward Society. 

Q. What is the New England Watch and Ward Society? 
A. The New England Watch and Ward Society is a social 
service agency engaged in the private and independent en¬ 
forcement of the law throughout the six New England 
States. 

Q. Engaged in the enforcement of what kind of law? A. 
Of all criminal violations tending to be commercialized. 

Q. Does that include a watch on current magazines and 
current books? A. Yes, sir; that is one of the phases of our 
work. 

Q. Would it be correct to say that your organization is 
perhaps the outstanding censorship organization existing 
in this country* today? A. It has been referred to as being 
the outstanding censorship organization in this country as 
well as in other countries. 

Q. Now, just what kind of organization is it? Who are 
its directors and officers, and tell us something about its 
composition? A. The organization was founded 65 years 
ago by Phillips Brooks and John P. Allen. Its board of 
directors is composed of representative laymen, ministers, 
and professional men. Its membership is composed of a 
fairly accurate cross section of New England community 
life. 

Q. And it keeps a watch generally over what part of human 
activities of that community? A. It has often been dubbed 
the watch dog of New England morals. It is engaged in en¬ 
forcing the laws against gambling, narcotics, prostitution, in¬ 
decency in theatrical productions, magazines, books, pictorial 
periodicals, child delinquency, and with anything having to 
do with the uplift of the morals of our community life. 
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Q. Could you name representative members of your board 
of directors? A. Yes, sir. Godfrey Lowell Cabot, honorary 
president, and Charles H. Fleming is our president. I might 
say Dr. Cabot is a doctor of science and Mr. Fleming is an 
executive of the yew York Life Insurance Company. And 
Stiles F. Keddy, our treasurer, is a civil engineer. And our 
doctors of divinity, ministers, laymen, and just ordinary 
every day average men who are engaged in several types of 
work. 

Q. Do you have investigators? A. Yes, sir, we do. 

Q. And do those investigators by field work, actively keep 
themselves informed, and your directors and yourself in¬ 
formed, by reports of what is going on in theatrical produc¬ 
tions and the magazine field and other fields you have men¬ 
tioned? A. Yes, sir. 

Q. The investigators— A. The investigators are assigned 
to field work and are directly responsible to the executive 
officer who, in turn, is responsible to the board of directors. 

The board of directors lay out the policies to be adopted, 
and the executive officer sets them in motion. 

Q. For how long a time have you been executive officer of 
the society? A. Since April 1941. 

Q. For how long a time have you been connected with the 
society? A. Since 1928. I started as an agent. 

Q. As an investigator in the field? A. That is right, sir. 

Q. Are you here with the knowledge and permission of 
your board of directors? A. Yes, sir, I am. 

Q. Does your organization examine each month, or each 
week, or some other period, current magazines? A. Yes, 
sir. Approximately we examine throughout the year about 
125 different types of publications, that is, the different titles 
amount to about 125. Roughly, some S00 to 900 different 
issues of magazines are examined. 
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Q. Now, do you do all or a part of that work in the maga¬ 
zine field yourself? A. I make what we term the prelimin¬ 
ary* examination of the magazines or books in question. They 
are then turned over to a literary* committee comprised of 
three men, who are, four times per year, named by the chair¬ 
man to serve on the literary committee. 

Ordinarily that committee is made up of a counsel, a law¬ 
yer, who is a member of the board, a minister and one of the 
laymen. Three of the directors of the society have refused 
, from time to time to serve on the literary committee because 
they openly admit that they are prejudiced and have closed 
minds and could not fairly pass upon the examination of any 
periodical submitted to them. 

Q. Now, what do you do when you examine a magazine 
which is finally determined by your committee to be obscene? 
Do you have any power to do anything about it? What do 
you do? A. Ordinarily the procedure is to notify the distrib¬ 
utors. I might say at this time that there is a standing ar¬ 
rangement between New England distributors and the So¬ 
ciety to the effect that the distributing agency submit any¬ 
thing which in their minds is questionable to the Society 
for an informal opinion. That process has been in existence 
now since 1934, at which time there was a radical change in 
the attitude of the Society and a new policy was adopted, 
namely, that called a reasonable policy of control. 

Q. Do you enjoy, your Society I mean, enjoy the coopera¬ 
tion of the distributors of the magazine Esquire? A. Yes, 
sir; they have always cooperated a hundred per cent. 

Q. When a distributor has submitted a magazine to you 
which you and your committee determine to be obscene, 
what happens next? A. Well, since 1934 I am happy to re¬ 
port that only one such decision was turned down by the 
distributor. That particular distributor found himself with- 
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in the clutches of the law three days after he had gone ad¬ 
versely against our report. 

Q. You mean that you receive such cooperation from the 
magazine distributors in Yew England that if you declare 
that a publication is obscene, they discontinue its publica¬ 
tion and sale altogether? A. Yes, sir; I mean that they rely 
on our judgment to that extent. 

Q. And in only one instance that you can recall has it 
been necessarv to go to law because in all the others the 
magazine hasn't been sold or distributed after you had con¬ 
demned them. Is that right? A. That is correct, sir. 

Q. Does your Society enjoy the cooperation of the Federal 
postal authorities? A. It does. To my knowledge, it always 
has. 

Q. I take it, then, that in the course of your regular duties 
and business before you ever heard of this procedure you 
must have examined everv one of the eleven issues now under 

V 

consideration. A. Well, I would say that it is safe to say 
that I examined at least eight or nine of them. 

Q. I suppose it is true, isn’t it, that the November issue 
and perhaps the October issue was not out? A. I believe 
those are the two that I didn’t see. 

t 

Q. Did you or your committee or your Society condemn or 
declare to be obscene any part of any one of the issues now 
under examination or discussion? A. No, sir. 

Mr. Hassell: I object to this questioning of this 

witness. I submit it is irrelevant and immaterial to 

the issue here involved. What the New England 

Watch and Ward Societv determines does not have 

•/ 

any controlling effect or advisory effect upon this 
Board or Department. As a matter of fact, this So¬ 
ciety is not running this Department. So far as I 
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know, it has no connection with it, none that I heard 
of, and I have been here 35 years. 

Mr. Bromley: I am trying to establish this witness 
as one of a character for whom you called this morn¬ 
ing, i. e., an expert in obscenity, and I think he is 
competent on that obscenity. 

Mr. Hassell: But I would like to say in response 
to counsel's characterization that I did not call for 
any expert in obscenity because I don’t believe there 
is any such thing. This Department and the Solici¬ 
tor’s Office and the Post Office Department does not 
know of such an animal if there is one, because there 
are some eight or ten thousand rulings to postmasters 
and postal officials throughout each year that are 
made on the mailability of material under this statute, 
but I don’t know anybody who claims to be an expert 
on obscenity. If this gentleman claims to be one, why 
he certainly is a novelty to me. I haven’t called for 
him, I don’t want him, I don’t think his testimony is 
pertinent, and I object to its inclusion in this record. 

Chairman Myers: The motion is overruled. 


By Mr. Bromley : 

1200 Q. I want to ask you this: To your knowledge, has your 
Society ever received a bona fide complaint against Esquire 
at any time? A. It never has. 

Mr. Hassell: I object. What bearing does that 
have on this issue here, that some organization of 
some sort received a complaint? Are they supposed 
to be the keepers of the morals and the enforcers of 
all Federal and local law? I think it is utterly ab¬ 
surd. 
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Chairman Myers: Well, it is admissible for such 
persuasive opinion as it may have. 

The motion is overruled. 

i 

By Mr. Bromley: 

Q. Now, in your opinion, Mr. Croteau, is there a set stand¬ 
ard whereby obscenity can be tested or judged? A. There is 
no set rule by which any individual or any body of men can 
test obscenity. There are a multiple number of reasons as to 
why no two sets of facts are alike. That is why some years 
ago, as I have told you, we changed the policy of a hard and 
fast rule on obscenity. j 

The committee is changed, as I have told you, three times 
a year, for the purpose of getting a cross section of opinion’ 
The members who sit on the committee sit there with an 
open mind and try to decide among themselves in conference 
the pros and cons of the admissibility of the contents of any 
magazine or book. 

Q. Now, you, yourself, do you have a broad and wide 
familiarity with the types of articles, pictures, cartoons, 
drawings and illustrations that appear currently in the 
magazines of this nation? A. Yes, I have. 

Mr. Hassell: I object. This calls, obviously, for a 
conclusion from this witness. It is leading and it is 
objectionable for other reasons. 

Chairman Myers: What is your purpose, Mr. 
Bromley? Is it to qualify him as a witness? 

Mr. Bromley: To try to show what his acquain¬ 
tanceship is with all the magazines of the country, if 
he has that acquaintanceship. 

Mr. Hassell: I submit, Mr. Chairman, this does 
not do anything of the sort. This witness has already 
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said lie is qualified. That is what he is asking now, 
is he qualified to pass on obscenity. 

By Mr. Bromley: 

Q. Be a little more specific as to what kinds of magazines 
you have examined over the years, with particular reference 
to last year. Name some of them. A. Roughly, I examined 
anywhere from 60 to 75 publications a month. A good 40 
percent of the publications are so-called pulp magazines, a 
good percentage of them being of the spicy type. 

Then you have your True Confessions, True Detectives, 
Spicy Stories, the cartoon gags called Yoo Hoo and Humor, 
and any number of publications which I can’t recall off-hand, 
that run in the type that border on the line of the twilight 
zone in so far as obscenity is concerned. 

They are not in themselves, probably, obscene—some of 
them are. But the editors go just as far as they know how 
to be humorous and yet stay within the bounds of the law. 

Q. Now, do you examine magazines like Esquire, Life, 
Red Book, Cosmopolitan, Saturday Evening Post, and maga¬ 
zines like that? A. I have examined every one of those, 
sir. 

Q . Will vou name some more, if any such occur to you? 
Have vou examined Time? A. I have examined Time and 
the New Yorker, Spicy Detective, True Detective Tales, Ac¬ 
tual Detective. 

I find that the detective magazines are the worst of the 
lot, that with the cheap pulp fictional novels. 

Q. Now, have you, at my request, reexamined and made a 
particular examination of the eleven issues here in question? 
A. I did, Mr. Bromley. 
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Q. Could you tell us what the opinion of the Watch and 
Ward Society is of Esquire as compared to similar publica¬ 
tions? A. The Society’s opinion of Esquire is favorable as 
compared to Time, the New Yorker, and other similar pub¬ 
lications. 

Q. Do you believe that Esquire is in any way harmful to 
the New England community life or any of the members 
thereof? A. I certainly do not. 

i 

Mr. Hassell: I object to that statement. I don’t 
think this witness has been qualified by anything he 
has said in my hearing, to pass upon anything affect¬ 
ing morals. 

Chairman Myers: He is only answering if he 
knows. I 

Mr. Bromley: You have answered then? 

The Witness: Yes. 

i 

By Mr. Bromley : 

j 

Q. That is the purpose of your Society, to safeguard the 
morals of your community, isn’t it? A. Yes, sir, that is the 
fundamental purpose. 

Mr. Hassell: Many things, Mr. Chairman, have 
many purposes. Purpose does not mean anything. 
All of us probably have every day failed in some pur¬ 
pose. If this Society failed, that would be the thing 
to be expected. 

Chairman Myers: Hasn’t this proceeding a pur¬ 
pose? The objection is overruled. 
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By Mr. Bromley: 

Q. You, yourself, regularly inspect burlesque shows in 
your community, don’t you? A. Five or six every week. 

Q. And other types of theatrical productions? A. Yes, 
sir, all the new shows that come to town. 

Q. Indeed, the script or manuscript of plays that open in 
your community are regularly and invariably submitted to 
your office in advance for reading, aren’t they? A. Yes, sir, 
and for informal opinion. 

Q. And your work also covers all published books, does it 
not? A. Yes, sir, it does. There is a standing agreement 
among book publishers just the same as there is with the 
magazine distributors. 

Any book which, in the opinion of the Boston Book Com¬ 
mittee, is doubtful is submitted to the office for informal 
opinion. 

i Q. And if your opinion is adverse it is not sold by the 
distributor, is that correct? A. That is correct, sir. 

Q. Or by the book stores? A. That is correct, sir. They 
send out a notice to that effect to all their members, that 
the book has been deemed objectionable by the New England 
Watch and Ward Society, and anyone who sells it does so 
at his own peril. 

Q. And if he sells it there invariably follows a criminal 
prosecution under your Massachusetts and other state ob¬ 
scenity statutes? A. That is right, sir. 

Q. At my request have you made a particular study of all 
the Varga girl drawings in all of the eleven issues of 1943 
Esquire? A. Yes, sir, I have. 

Q. Now, will you state to the Board your opinion as to 
whether there is contained in anv of these drawings or verses 
which accompany them, anything which, in your opinion, is 
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obscene, lascivious, lewd, indecent, filthy? A. After pro¬ 
found consideration of the subjects, I did not find anything i 
that bordered on obscenity, lasciviousness, lewdness or vul¬ 
garity, or was in any way filthy. 

Q. Will you include, or will you not, the word “indecent” ? 
Did you find them indecent? A. I certainly did not. 

Q. Now, have you read the stories such as “The Portrait 
Over The Fireplace,” and “The Sporting Scene” and the 
other stories of fiction which have been complained of specifi¬ 
cally? A. Yes, sir, I have. 

Q. What is your opinion with respect to them, as to wheth- 
er they are indecent and so forth? A. I fail to see that ; 
they contain in any part or in their entirety any obscenity, j 
indecency, or lewdness. 

Q. Did you read Mr. George Jean Nathan’s theatrical | 
column in which he made a reference to a bawdy house and : 
sporting house and quoted from the dialogue of one of the 
Dead End Kids in Dead End? A. Yes, sir, I did. 

Q. What can you say as to whether or not those terms j 
there implied transgress the standard of current morality 
as you have found it in other contemporary- magazines? 

Mr. Hassell: I object— 

Chairman Myers: That is a pretty broad statement. 

Mr. Bromley: I withdraw it. 

By Mr. Bromley : 

Q. Now, sir, have you read those textual articles such as 
Mr. Seldes review of Star and Garter and the story about | 
the Unsinkable Sailor? All the textual articles, whether fic¬ 
tion or factual, have you read them and studied them? A. 
Yes, sir, I have, each one. 
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1 Q. Can you tell us whether, in your opinion, there is any¬ 
thing contained in them which is obscene, lascivious, lewd, 
filthy, or indecent? A. In my opinion, there is not. 

Q. Can you tell us whether or not the same type of ma¬ 
terial is found in other magazines, reputable magazines? 

Mr. Hassell: I object to this question. I think it 
is ridiculous to have this man sitting up here and say 
the same type of material is in other magazines. What 
does that mean? It would take us a month to explore 
the comparison. He has to compare in his mind one 
instance here and explain it for the enlightenment of 
i the Board. I think it is utterly absurd. 

Mr. Bromley: I submit it is an opinion and per¬ 
haps we had better produce what we are talking about. 
I hate to take a month to do it. 

Chairman Myers: Let him answer the question. 
Objection overruled. 

The Witness: My examination of such magazines 
as Life, Cosmopolitan, Time, especially The New 
Yorker—I have read articles that in my opinion are 
far more objectionable and indelicate than anything 
I have ever witnessed in Esquire. 

By Mr. Bromley : 

Q. Is the use of the term sporting house and bawdy house 
a commonplace one in current magazines today? A. Yes, 
it is very commonplace and is being used apparently quite 
readilv bv the authors. 

Q. Now will you look at page 6 of the January issue, the 
boxed-in material “Shor Null”, and particularly to the two 
references made to juking, and give us your opinion as to 
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I 

i 

whether or not those references are indecent and go beyond 
current standards of morality. A. There is nothing inde¬ 
cent or even suggestive about juking. It is a term that is 
used commonly in the amusement world and on the burlesque 
stages today. It refers to slapstick comedy and entertain¬ 
ment and it is just general hilarity. Juking itself is just a 
synonym of fun. 

Q. You are aware, are you not, that in that article where 
juking is listed it is followed by the phrase “that’s right, 
just what you’re thinking about.” A. Yes, sir, I see that it j 
is. 

Q. Does that change your opinion with respect to its ob- 1 
scenity? A. Yot my opinion. It might some people’s ; 
opinion. 

Q. You see also that it is defined in the left-hand column 
“juking (this is something Woodhead thought up which puts 
sex, dancing, manners, drinking and risque behavior in one 
package).” A. That would be the opinion that he would 
have. 

Q. Do you think Woodhead’s definition of it is indecent? 

I mean as printed on that page? A. It is not in good taste j 
and it is not an accurate expression of juking. 

Q. But you still don’t find it obscene or indecent? A. 11 
do not. 

Q. Xow what have you to say with reference to “Dear 
Doctor Diddle” on page 123? Is that an indecent, filthy ex¬ 
pression as used there? A. I fail to see that there is any- 
think indecent or obscene in that article. “Dear Doctor 
Diddle,” diddle, if my memory serves me right is defined to 
borrow, to spend away, to fool time away. I think that is 
what it is meant in this particular issue. 

Q. Can you tell me, Mr. Croteau, as an expert, whether 
there is any filthy meaning in this joke: 
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“Dear Doctor Diddle: I am a beautiful brunet but I have 
a serious problem. Everytime I take a bath I blush. What 
shall I do? 

“Dear Twenty: Before you undress put on a blindfold.” 

Is there any hidden reference in there? A. Not unless 
the subject who is reading it wants to infer a hidden applica¬ 
tion to that particular thing. A good deal of this depends a 
good deal upon the state of mind of the individual who is 
reading it. Pre-adolescents mav have one idea and adoles- 
cents may have another, and full-grown, mature persons who 
are right down to earth and not sex perverts or degenerates 
can read that and enjoy some clean slapstick comedy out of 
it. 

Q. Is there any hidden dirty meaning that I don’t see 
because I don’t see it? I mean, based on your experience? 
A. Perhaps I am pretty naive, but I fail to see that there is 
any inference of obscenity or indecency in it. 

Q. What about this air warden cartoon, the two men look¬ 
ing through the skylight. Does that transgress current 
standards of morality? 

Mr. Hassell:' What page is that? 

Mr. Bromley: 137. 

The Witness: I don’t believe that it does. I mean 
there is nothing in the connotation that tends to break 
down the subject at hand. It is not amplified by any¬ 
thing that appears in the cartoon, and there are 
several inferences which may be drawn from his re¬ 
mark. 


By Mr. Bromley: 

Q. Now. does that make it obscene or indecent because 
there are several inferences which could be drawn, in your 
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opinion? A. Hardly so. In my opinion, the worst that could 
be said about it, and probably coining down to the inference 
that could be the worst that would be drawn from it, would 
be that it would be indelicate. I think what it is, and I think 
I have reason to believe that is what he is thinking about, 
is that probably through the skylight he sees an artist’s 
model and there is nothing indecent or obscene about seeing 
an artist’s model in an artist’s studio. 

Q. Is it commonplace today for magazines to print car- 
tooDs showing artist’s models, or studios in which models are 
posing and make a joke about it? A. Yes, sir. As a matter 
of fact, I believe in some of the magazines I reviewed in the 
last few days there were three or four such references. 

Q. Then you think it is common to have that happen?' 
A. Very common. 

Q. I show you The New Yorker for March 6, 1943, the 
cartoon on page 19. Isn’t that one to which you refer? A. 
Yes, sir, it is. 


Mr. Hassell: Now, I want to object to the intro¬ 
duction of other magazines here. This Board is not 
charged by the order of the Postmaster General to 
inquire into the merits or lack of merits or what not 
respecting other magazines, and I think this is in¬ 
competent, irrelevant, and immaterial and should not 
be admitted. 

Mr. Bromley: It seems to me to be matter to dem¬ 
onstrate what current standards are in other maga¬ 
zines. 

Mr. Hassell: I submit you cannot possibly demon¬ 
strate that, Mr. Chairman, unless you put in every- 

i 

tiling and we would be here a hundred vears at least. 
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Chairman Myers: Have you any authority on that, 
Mr. Bromley? 

Mr. Bromley: No, not specifically that I can re¬ 
call. However, it seems to me to be implicit in the 
decisions that the only way you can judge what the 
current standard of morality is is to demonstrate in 
some fashion that it has become commonly accepted 
for reputable publications to use a word like “son-of-a- 
bitch”, or for newspapers to do it. Now, the only way 
you can do it is to produce the papers. If it is com¬ 
monplace and you find it in other magazines, that kind 
of material, namely, similar in content, and you find 
references in reputable magazines which presumably 
pass public inspection without condemnation, at least 
without barring, it seems to me it would tend to help 
you to determine just how far we have gone in the 
critical conflict between candor and shame. 

Chairman Myers: The reason I asked that ques¬ 
tion was in a recent trial a decision was cited from 
the Court of Appeals of New York, I think from the 
Court of Appeals, on that very subject, holding that 
it was admissible. 

Mr. Hassell: I submit, Mr. Chairman— 

Mr. Bromley: You see how I am hampered by my 
assistants. They didn’t find it. 

Mr. Hassell: The opinion that the Chairman has 
in mind is undoubtedly one from the Second Circuit 
Court of Appeals in which the Court referred to the 
classification of works of literature, books. The deci¬ 
sion dealt ^ith books and it was to determine whether 
or not the book was a literary classic. We don’t have 
that here. 
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Chairman Myers: No, that was not the question I 
had in mind. It was the question of comparative 
merit. I don’t recall the case. I thought Mr. Bromley 
did. 

Read the question, Mr. Reporter. 

; 

(Record read.) 

! 

Chairman Myers: You are limiting it to a particu¬ 
lar cartoon in The New Yorker? 

i 

Mr. Bromley: Yes, sir, that is all. 

Mr. Cargill: Are you now introducing The New j 
Yorker magazine, or are you introducing the one car-; 
toon, just that? 

Mr. Bromley: Just the cartoon. 

Chairman Myers: It may be admitted. The motion 
is overruled. j 

Mr. Hassell: Mr. Chairman, by my remaining si¬ 
lent I, of course, am not depriving myself of the cus¬ 
tomary exception. 

Chairman Myers: Of course, you are entitled to it. 

Mr. Hassell: The record will show it. 

i 

Chairman Myers: You will have it. 

Mr. Hassell: That I stand on the objection? 

Chairman Myers: You will have your exception 
whether you take it or not, and we will announce that 
that will be the rule to be followed. Counsel some- i 
times get too busy and sometimes they forget to take 
an exception, but if some judge should raise the ques¬ 
tion on that point, we will announce here that if an 
exception is not taken to a ruling of the Board that 
we will consider it as having been taken. 

(The document referred to was marked Respond-! 
ent’s Exhibit No. 1, and received in evidence.) 
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Mr. Hassell: May I ask the witness a question? 
Chairman Myers: Would you like to see it first? 
Mr. Hassell: No, not now, thank you. With respect 
to the authenticity of this document. 

Chairman Myers: I don’t believe perhaps you can. 
It is received. 

Mr. Hassell: Just a question. 

Chairman Myers: Go ahead. 

By Mr, Hassell: 

Q. Mr. Witness, you know you are under oath? A. Yes, 
sir. 

Q. You understand you are now? A.- Yes, sir. 

Q. You know that this is the copy of the New Yorker of 
this issue that w*as actually circulated throughout the United 
States? A. I do not, sir. 

Q. You can’t so testify? A. No, sir, I cannot. 

Mr. Hassell: I object to it. 

Chairman Myers: On that ground it probably 
would go out. 

Mr. Bromley: Well, let the Board accept it subject 
to verification. I will call somebody from the New 
Yorker. 

Chairman Myers: Yes. Suppose we just accept it 
subject to the verification so we may proceed. 

By Mr. Bromley: 

Q. On the same subject I show you what purports to be 
the issue of the New Yorker for August 7, 1943, page 14, the 
cartoon at the bottom of the page. A. Yes, sir. 

Q. Is that one of those cartoons to which you had refer¬ 
ence in your answer? 
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Mr. Hassell: The same objection. 

The Witness: Yes, sir, it is. 

Mr. Bromley: I offer it in evidence. 

Mr. Chairman: It will be received subject to veri¬ 
fication at a later time. 

(The document referred to was marked Respond¬ 
ent’s Exhibit No. 2, and received in evidence.) 

By Mr. Bromley: 

Q. Now, I show you what purports to be a copy of Colliers 
for February 6, 1943, and direct your attention to page 30, 
the only cartoon appearing on that page, and ask if that 
is one of the cartoons you had reference to in your answer? 

Mr. Hassell: Objection. 

Mr. Bromley: I offer it in evidence. 

Chairman Myers: The same ruling. It is admit¬ 
ted subject to verification later on. 

(The document above referred to was thereupon 
marked Respondent’s Exhibit No. 3 and was 
received in evidence.) 

Chairman Myers: You had better keep those all ; 
together, Mr. Bromley, for purposes of verification. 

i 

By Mr. Bromley: 

i 

Q. Do you remember the poem “Benedicts, Awake!” in ; 
the January issue at page 45? A. Yes, sir, I do, quite well. ; 

Q. Do you find anything indecent or obscene in that I 
poem? A. If anything, it is laudable. 
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Q. In the February issue we have the first example of 
a Sultan cartoon, of which there are several, and I direct 
your attention to that one on page 65. Will you tell us 
whether or not in your opinion that is anything obscene, 
lascivious, lewd, filthy or indecent? A. In my opinion, there 
is not an obscene, lewd, indecent or filthy thing about the 
character of the cartoon or its subject. 

Mr. Hassell: I didn't get the answer to the ques¬ 
tion. 

Chairman Myers: Let the reporter read the ques¬ 
tion, please. 

(Question read.) 

By Mr. Bromley : 

Q. In connection with this matter I show you what pur¬ 
ports to be a copy of the New Yorker for September 11, 
1943, and the cartoon in the right-hand lower part of page 
27. A. Yes, sir. 

Q. Is that an example of contemporary cartoons? 

Mr. Hassell: I object. Is this one of the issues 
that has already been marked? 

Mr. Bromley: No, it is another one. 

Mr. Hassell: I object. 

Mr. Bromley: I offer it in evidence. 

Chairman Myers: Same ruling. It is admitted, 
subject to verification later on. 


(The document above referred to was thereupon 
marked Respondent’s Exhibit No. 4 and was 
received in evidence.) 
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By Mr. Bromley: 

1243 

Q. In connection with “The Unsinkable Sailor”, the story 
in the February issue, and the reference on page 95 in the 
first column, near the middle, the term “sonovabitch” oc¬ 
curring in the sentence: “The first sonovabitch that moves 
I’ll cut his head off! They left the room—but I went to 
the hospital,” I show you the New Yorker for April 3, 

1943, and direct your attention to the middle of page 56, 
which is a part of the story appearing in that magazine 
entitled “A reporter at large”, beginning on page 44, and 
ask you whether or not that is an illustration of the current 
use of the word mentioned in that magazine? 1244 

j 

Mr. Hassell: I object. 

Chairman Myers: Same ruling. You will have 
that marked for identification, will you, Mr. Bromley? 

Mr. Bromley: Yes. 

The Witness: In my opinion it runs along the 
trend of the modern standards that are accepted to¬ 
day in all such periodicals as this. 

Mr. Bromley: I offer in evidence what I have 
marked in pencil on page 56. 

Chairman Myers: Subject to verification later 
on, Respondent’s Exhibit No. 5, encircled with lead 1245 
pencil on page 56, is admitted. 

(The document above referred to was thereupon 
marked Respondent’s Exhibit No. 5 and was 
received in evidence.) 

Mr. Hassell: Mr. Chairman, in view of the fact 

i 

that the Board is going to admit these excerpts from 
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these magazines, I would make this request: That 
the entire magazine be admitted for consideration 
if you are going to admit any of it. 

I think it is unfair to the magazine that is being 
dragged in here without its consent, to have some 
objectionable passage that probably it itself is 
ashamed of, put out in this way and, one swallow 
does not make a summer, one piece of dirt does not 
make a dirty magazine. 

The issue we have here occurs over a period of 
eleven consecutive issues and not an isolated instance 
here and there. It is a cumulative building up of 
a mountain of dirt. 

Chairman Myers: Is there any objection to Mr. 
HasselPs request that the entire magazine go in in 
each instance? 

Mr. Bromley: No, sir. 

Mr. Hassell: If that is agreed to I won’t insist on 
the proving of these matters. 

Mr. Cargill: Did I understand you to say you 
want the whole magazine in? 

Mr. Hassell: I don’t want any of it in, but in 
consideration of the Board’s admitting any of it, 
I want it all. 

I am not withdrawing my objection as a whole 
or in part. 

Chairman Myers: Mr. Hassell’s objection will 
stand in the record as originally made, but the maga¬ 
zines will be admitted as a whole in each instance, 
and I understand the matter of verification is now 
waived also. 

Mr. Hassell: Yes, sir. 
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By Mr. Bromley : 

Q. I direct your attention specifically to page 95 of “The 
Unsinkable Sailor” in February to the description of the 
sailor's conversation with the union hall secretary, includ¬ 
ing the phrase: “How’s chances to lower the boom on you, 
sister?”, and ask if that phrase goes beyond that accepted 
in reputable magazines of today by way of descriptive 
language? A. The sentence is not obscene in itself, be¬ 
cause of the very fact that it is commonly used by mer¬ 
chant seamen today. 

As I understand it, it is an expression that is a counter¬ 
part of “Let me put the arm on you,” or “Let me give you a 
touch.” 

In other words, he is trying to get a loan from her. In 
itself, it is not indecent and, beyond that, it is a very com¬ 
monplace use of language of the modern times. 

Q. Now, anybody who has any familiarity with the sea 
or sailors knows that the word “boom” as used in that 
sentence refers to a cargo boom on a merchantman, do they 
not? A. Yes, sir, they do. 

Q. Now, did you read the article of Mr. Gilligan in the 
April issue, the “Court of Lost Ladies”, the night court 
story? A. Yes, sir, I did. 

Q. What is your opinion of that article and the words 
and phrases used therein? A. I think Mr. Gilligan was 
very delicate in handling a very sordid piece of business. 
I am frank to admit that if I had to be touchy about such 
things I would have to throw out the window ninety per 
cent of my agents’ reports. 

Q. And I show you Cosmopolitan for February, 1943, and 
direct your attention to an article by Francis Wick ware 
entitled: “Our Teen Age Crime Wave,” and ask you whether 
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or not that is an example of the same kind of reporting as 
Gilligan’s article? 

Mr. Hassell: I object, the same objection as here¬ 
tofore. 

Chairman Myers: Subject to Mr. Hassell’s original 
objection, it may be marked for identification. 

Mr. Bromley: I offer it in evidence, being the 
article on page 26, I am offering the whole magazine. 

My purpose in offering it is to call the Board’s at¬ 
tention to the article beginning on page 26 entitled 
“Our Teen Age Crime Wave.” 

Chairman Myers: Subject to Mr. Hassell’s orig¬ 
inal objection, it may be admitted. 

(The document above referred to was thereupon 
marked Respondent’s Exhibit 2so. 6 and was 
received in evidence.) 

By Mr. Bromley : 

Q. Still further in connection with the Gilligan article 
in the April issue, I show you Time of March 29, 1943, 
and call your particular attention to page 46, an article 
entitled: “Health.” 

Mr. Hassell: I object; the same objection as made 
heretofore. 

Chairman Myers: If you desire, Mr. Hassell, we 
will have the reporter note the same objection to 
any one of these that are of like nature and effect, 
and let the record show that Mr. Hassell will have 
an objection to the introduction of such pieces of 
evidence, and an exception also is granted. 

Mr. Hassell: Very well. 
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By Mr. Bromley : 

1255 

Q. Is that an example of the same kind of reporting that 
Gilligan did? A. Yes, sir, it is. 

Mr. Bromley: Will you mark that magazine, 
please? 

(The document referred to was thereupon marked 
Respondent’s Exhibit No. 7 for identification.) 


Mr. Bromley: I would like to call specific at¬ 
tention of the Board to parts of this article: 

“A House Naval Affairs Committee last week 
made plans to investigate an age-old problem.” 

And further: 

“The agencies’ first aim was to eliminate the red 
light district. This project annoyed many Army com¬ 
manders, who argued that running prostitutes into 
the street would only increase the difficulty of venere¬ 
al control. ‘Nonsense’, said Charlie Taft: ‘A housed 
harlot could infect 20 to 75 soldiers a night, while 
the problems of a street walker limited the number 
of her prospective customers to five or six,’ and “red 
light districts tend to advertise the product.” 

And further on: 

“Messrs. Taft and Parran and their committees 
had also persuaded most better class hotels to keep 
a sharper eye on their bellboys’ habit of sneaking in 
‘call girls.’ ” 

And farther down: 

“Lieutenant Commander Michael Wishengrad, the 
Navy’s New York venereal disease control officer, said 
that non-professional pick-ups between 15 and 19 
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accounted for three out of four infections. 1800 
random cases reported to Washington indicated at 
least 64 per cent of infection came from ‘amateurs’. 

“Lieutenant Commander Clarence J. Buckley, 
Wishengrad’s Philadelphia counterpart, put the figure 
higher: ‘These kids outnumber the streetwalkers 
four to one.’ 

“From Mexican workers now occupying San An¬ 
tonio’s famous ‘Spictown cribs’, the rate of delin¬ 
quency among young girls had increased 350 per cent 
in two years. One of every four girl ‘car hops’ at 
the city’s drive-ins were found to be venereally in¬ 
fected. Said a social worker among the professional 
prostitutes: ‘The girls are sore as all get out. They 
say the young chippies who work for a beer and 
sandwich are cramping their style.’ ” 

Chairman Myers: Isn’t that a little different thing 
from what we have here? Does that not relate to 
medical and scientific matters? 

Mr. Bromley: It relates to what the House Naval 
Affairs Committee found in their investigation. 

Chairman Myers: Esquire does not attempt to 
deal in scientific or medical articles, does it? 

Mr. Bromley: It has articles of general interest 
in every issue and many among them report in the 
same serious vein as Gilligan does. Gilligan takes 
a night court and reports what he sees in an evening 
in a night court, and the House Naval Affairs Com¬ 
mittee reports what it finds in Army centers. 

Chairman Myers: I had in mind the Parmelee 
case, which is a little different than what we have 
here. 
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Mr. Bromley: But I think the frankness of this 
language published in Time, which has a larger cir¬ 
culation than Esquire by several hundred thousand 
—I suppose Time’s subscription list is as large as 
any magazine in the country—and it is exposed to 
children to read every day of their school lives. 

Mr. Hassell: I take it that counsel’s statement will ! 
not be considered as evidence, Mr. Chairman. 

Chairman Myers: Oh, no. 

By Mr. Bromley : 

| 

Q. In the May issue, Paul Gallico’s article: “The Savage 
Beast In Us.” 

I take it, Mr. Croteau, you are pretty familiar with I 
burlesque? A. I should be after all these years. 

Q. Do you find anything indecent, lewd, lascivious, filthy j 
about that description of burlesque as Gallico wrote? A. j 
No, sir, it is not. It is a very fair and accurate description 
of burlesque as it exists today, even up to the point of the 
pictorial exhibits on the two pages. 

If you like, I can define each of them. 

Q. I wish you would. I think the Board might like to 
know what those pictures are. A. This first picture is 
ordinarily construed as the entrance of the strip tease artist. ; 

Q. She is fully dressed? A. She is fully dressed. The j 
second picture shows her in the process of removing her ! 
clothes and strutting up and down the boards, as we say. I 

The third picture shows her in what we term a “grind”. 

Q. What is a grind? A. A grind is a muscular movement 
by the subject, of her torso. 

The other picture depicts a “bump”, which, again, is a i 
combination of the grind with a very convulsive jerk at 
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different musical bar intervals, usually aimed at some patron 
down in the first or fourth or fifth row. 

It is not at all in good taste, probably in many instances 
it is considered indecent. 

Nevertheless, it is the accepted standard of the stage 
today. 

This particular girl apparently is a chorus girl doing the 
number called the can-can or, at least, the movement there 
implies she is doing the can-can. 

This is what is called a “back line girl”, usually used pure¬ 
ly as a posing individual. In other words, used to dress 
up the scene. 

Q. You refer to the top picture on page 33? A. That is 
right, sir. 

Q. And the can-can is the one where her skirts are all 
fluffed up about her legs? A. That is right. I might add 
that there is— 

Mr. Hassell: I object to any voluntary statement 
here. 

By Mr. Bromley: 

Q. So that it won’t be voluntary, what were you going 
to add? 


Mr. Hassell: I object to that question. I think 
it is an entirely improper question. 

Chairman Myers: You had better ask him another 
question. 
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By Mr. Bromley: 

Q. Is there any other material in any of the other issues 
to which you desire to call our specific attention? A. None 
that I can recall right now. 

Q. I can’t worm that out of you, can I? 

Is there any material in connection with the burlesque 
article you wanted to refer to? A. No, none at the present. 

Mr. Cargill: At this point I would like to say, and 
I think this is the consensus of opinion, among the 
judges, that the witness should feel free to say what 
he pleases subject to objection and ruling. 

Mr. Bromley: Yes, sir. 

The Witness: Well, to elaborate on the burlesque 
article, I was going to point out as a matter of con¬ 
trast, being in this so-called dirty sort of business, I 
visited your local burlesque house night before last 
to compare burlesque productions in Washington 
with them as we see them in New England, and the 
strip of Jardinere, who appeared there was in great 
part such an exhibition as is shown in the picture 
and what appeared in this article. 

Mr. Hassell: I object to that. It calls for a con¬ 
clusion of this witness: That doesn’t give any pic¬ 
ture to this Board as to what he is talking about. 

Chairman Myers: He is speaking as an expert, he 
is an expert on burlesque in Washington. 

By Mr. Bromley : 

Q. I call your attention to the picture of the girls from 
“By Jupiter”, in the July issue at page 76, and ask you 
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whether you consider that to be obscene or indecent? A. It 
is not obscene or indecent. 

Mr. Bromley: Now, I offer in evidence the copy 
of Life for September 6, 1943, and ask that it be 
marked. 

x Mr. Hassell: The same objection. 

Chairman Myers: The ruling will be the same as 
the previous ruling. 

(The document referred to was thereupon marked 
Respondent’s Exhibit No. 8 and was received 
in evidence.) 

Mr. Bromley: I would like to refer the Board 
specifically to pages 69, 70, 71 and 72, which is a 
review of the show “Good Night, Ladies” in its 73rd 
week. “This undraped farce set Chicago records.” 

Mr. Hassell: I have not heard as yet a question 
directed to this witness respecting this magazine. 

Mr. Bromley: I will think one up. 

By Mr. Bromley: 

Q. Does that represent current day standards in the maga¬ 
zine publishing field, so far as the reproduction of pictures 
of undraped females is concerned? A. It is a fair repre¬ 
sentation. 

Mr. Hassell: I object to the characterization of 
“undraped females”. There is no such thing in this 
magazine. There was no such thing in that play. 
I saw it. 

Mr. Bromley: You went to it? 

Mr. Hassell: Yes, sir, I saw that very show. 
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By Mr. Bromley : 

Q. Will you look at the pictures on the four pages and 
tell me whether or not you think those are pictures of un¬ 
draped females? A. I can’t say much about this on page 
69. This on pages 70 and 71, that on page 70 is a fair repre¬ 
sentation of an undraped female. That on page 71 is what 
is known to the trade as shadow shots. 

Q. The shadow shots are of a woman in a shower bath 
with no glass? A. Yes, they are. 

Q. With a man peeking through the glass door at her? 
A. Two men, to be exact. 

Q. Two men? A. Yes. 

Q. Now, on the next page. A. On page 72 are pictures 
numbered 5, 6, 7, 8, and 9, which would be fair representa¬ 
tions of undraped females. The others are not, in my opin¬ 
ion. 
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Mr. Bromley: Now I offer in evidence Life for 
July 5, 1943, and ask that it be marked. 

Mr. Hassell: Same objection. Are you offering 
the whole thing? 

Mr. Bromley: I will specifically refer to pages 
86, 89, and 90. 

By Mr. Bromley: 
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Q. Would you say that those pages which I show you 
represent current standards in the publication of pictures 
of women, in the field known as leg art? A. From my ob¬ 
servation, yes. I might add that this is one magazine that , 
I saw before coming to Washington. As a matter of fact, 

I examined it at about the time it was released. 
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Q. Do you find anything more objectionable in the pic¬ 
ture in the issue of August Esquire on page 127 entitled 
“Hew To The Line Bertha, Let The Skirts Fall Where They 
May.” A. I do not. 

Mr. Bromley: I would like to show the Board, if 
I may, the pictures I have reference to (handing). 

Chairman Myers: It will be received. 

(The picture referred to was marked Respon¬ 
dent’s Exhibit No. 9, and received in evidence.) 

By Mr. Bromley: 

Q. I direct your attention to page 66 of the September 
issue of Esquire which is the courting scene of the young 
people who work nights in the war plant and who are 
passionately embracing while on a couch while in the 
presence of the mother and the maid. Do you find anything 
filthy or obscene about that? A. I think it is a fair repre¬ 
sentation of probably what takes place in a good many homes 
in these times. 

Q. Also do you recall a similar cartoon in which the 
sailor is kissing the girl, and the parents standing in the 
doorway, and the sub-title is that he tells her he is sailing 
each night, which appears on page 84 of the same issue? 
A. Yes, sir, I do recall it. 

i Q. Is your answer the same with respect to that cartoon? 
A. Yes, sir, it is. 

Q. Do you find the same thing in probably almost the 
same detail in the New Yorker for March 20, 1943, at page 
19? A. Perhaps with the exception that it is not in color- 
plate, yes. 
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Mr. Bromley: I offer the issue of March 20, 1943, 
of the New Yorker in evidence. 

Chairman Myers: It may be marked for identi¬ 
fication by the Reporter, first. 

i 

(The document referred to was marked Respon¬ 
dent’s Exhibit No. 10, for identification.) 

Mr. Bromley: I call your attention specifically to 
page 19 of the cartoon appearing thereon. May that 
be received in evidence, if the Chairman please, rather 
than just marked for identification? 

Chairman Myers: It may be received, subject to 
the conditions heretofore stated. j 

(The document heretofore marked Respondent’s 
Exhibit No. 10, for identification, was received 
in evidence.) 

By Mr. Bromley: 

Q. Still further in connection with burlesque, I show 
you an issue of Time for August 2, 1943, particularly the 
picture on page 44 of Ann Corio. Would you say that 
that was typical of those times in so far as the publication of 
pictures of burlesque performers? A. Yes, sir, it is. 

Q. Who is Ann Corio? A. Probably the outstanding 
burlesque queen in the country today. She has a par¬ 
ticularly unique way of presenting the striptease. 

Q. Are you able to tell us whether or not in that picture 
her umbilicus is prominently displayed? A. Yes, sir, it is, 

Mr. Bromley: I offer the issue of August 2, 1943, 
in evidence. 
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Chairman Myers: Mark it for identification, first. 

(The docnment referred to was marked Respon¬ 
dent’s Exhibit 2so. 11, for identification.) 

Mr. Hassell: You almost have to use your imagina¬ 
tion to tell that is a woman, Counsel. 

Chairman Myers: It may be received in evidence, 
subject to the previous conditions. 

(The document heretofore marked as Respon¬ 
dent’s Exhibit No. 11, for identification, was 
received in evidence.) 

Mr. Bromley: Will you mark for identification the 
issue of Yank of September 16, 1942? 

(The document referred to was marked Respon¬ 
dent’s Exhibit No. 12, for identification.) 

Mr. Bromley: I offer in evidence the magazine 
Yank, issue of September 16, 1942, and I call particu¬ 
lar attention to page 18, to the picture thereon. 

Chairman Myers: Have you any questions to ask 
about this one, Mr. Bromley? 

By Mr. Bromley: 

Q. I want to ask you if that is the picture of the well- 
known stripper Gypsy Rose Lee? A. Yes, sir, it is. 

Q. She appears there by her married name, does she not? 
A. Yes, sir. 

Q. Mrs. Alexander Kirkland? A. That is right. 
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Chairman Myers: Received in evidence. 

(The document heretofore marked Respondent’s 
Exhibit No. 12, for identification, was received 
in evidence.) 

Mr. Bromley: Mark for identification, please, the 
issue of Life of July 12, 1943. 

(The document referred to was marked Respon¬ 
dent’s Exhibit No. 13, for identification.) 

By Mr. Bromley: 

Q. I call your attention to the upper left-hand picture in 
an article about San Francisico, sub-titled, ‘‘Fun In A Night 
Club.” 

Mr. Hassell: What page? 

Mr. Bromley: 78. 

By Mr. Bromley. 

i 

Q. I ask you whether or not that is a typical example o i 
pictures which are published of stripteasers in reputable 
magazines? A. I would say that it is a very good example. 

i 

Mr. Bromley: I offer that magazine in evidence. 
Chairman Myers: What page are you referring to 
here? 

Mr. Bromley: Just the one page, page 78, the upper 
left-hand comer. The picture of the stripteaser and 
the sub-title. 

Chairman Myers: It may be received in evidence* 
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(The document heretofore marked Respondent’s 
Exhibit No. 13 for identification, was received 
in evidence.) 

Mr. Bromley: Mark for identification, please, Time 
magazine for February 15,1943. 

(The document referred to was marked Respond- 
! ent’s Exhibit No. 14, for identification.) 

By Mr. Bromley: 

i Q. I show you page 40, and call your attention to the arti¬ 
cle entitled “Shall I Have This Baby?” with the picture of 
editor Malloy, under which is the sub-title “Goo Is Salable 
In War Time, Too.” 

Would you say that that was an example of text similar 
to what appears under Esquire’s column about “Dear Doctor 
Diddle”? A. In substance, yes, sir, it is very similar. 

Mr. Bromley: I offer in evidence the issue of Time, 
of February 15, 1943. I just want to call attention to 
this: This has reference to a column that appears in 
the Chicago Herald-American every day. Here is a 
sample of it: 

“I am 19. I foolishly trusted a man whom I met at 
a picnic. We talked of marriage. Later I found he 
was married. I no longer care for him. But what am 
I to do about our child? Added to that problem I have 
met a sailor from Boston who has fallen in love with 
me. Shall I have this baby and say nothing to the 
sailor? He does not know. 

“Have your baby. Do not mention your condition 
to the sailor.” 
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“My husband was classified in 1-A and, of course, 
was called. All our friends are married and kept ask¬ 
ing this one man to be my escort (at parties). I did 
not mind his company. Now I yearn for it. I am beside 
myself. We are both in love. What am I to do?” 

“Tell him if he is half the man your husband is he 
will not tempt you further.” 

“My daughter is in a pitiable condition. She is not! 
yet 18 and about to give birth to an illegitimate child., 
The father is a married man who is in the service. Hei 
took my daughter to a tavern and gave her the first I 
drink she ever had.” 

“You can take action against this inn keeper.” 

Chairman Myers: Respondent’s Exhibit 14 is re-: 
ceived in evidence, subject to the previous conditions. 

(The document heretofore marked Respondent’s; 
Exhibit No. 14, for identification, was received 
in evidence.) 

By Mr. Bromley. 

Q. Now, Mr. Croteau, you recall the recurring feature of 
Esquire, the double page spread entitled “Goldbricking With 
Esquire” containing the Army camp jokes from the different 
Army camp papers? A. Yes, sir, I do. 

Q. Have you read and studied each one of them? A. Yes, ; 
sir, I did. 

Q. Do you find anything in any of them which is obscene, 
indecent, lewd, lascivious, or filthy? A. I do not. 

Q. In the September issue, page 65, is a cartoon of the 
milkmaid and the husband at the backdoor, sub-titled “Come i 
back later, Sweet, my wife hasn’t left for the factory yet.” 
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Questions were asked this morning of the witness, Mr. 
Smith. What can you tell us as to what your opinion is as 
to the obscenity of that cartoon? A. Well, to begin with, it 
is as corny as the hills. The only new feature about it is that 
the subject has been reversed. The husband is playing the 
part of the wife and vice versa. It has not been considered 
obscene for probably a hundred years and I don’t see how it 
can be. 

Q. Is there an inference there which you, as a guardian 
of public morals, in your official capacity, feel that readers 
could make, and that is to say, wiien the milkmaid came back 
and wiien she got in the house that adultery might occur? 
A. If the reader is so inclined to imply that inference in what 
he sees, but I suppose nowadays other things could happen 
as well. 

Q. Well, it is a fact that, in your opinion as an expert, if 
some reader, or some members could infer ultimate adultery 
from that cartoon would that render it indecent, obscene, 
lascivious, lewd, and filthy? A. Well, I might say that all 
sensible and reasonable men know that there are a certain 
amount of individuals who inhabit society who are essen¬ 
tially low* in character and who view obscenity in everything 
that they see. I repeat again that it has a good deal to do 
with the subject. A test that is applied by the Society in a 
case of this kind is w’ill it harm the most people? In this 
particular instance the average man can see that and prob¬ 
ably react with a humorous guffaw, but other than that, if 
you want to infer obscenity or indecency, you can do it with 
almost anything. 

Q. While I am on that subject will you look at page 89 
of the August Esquire and give us your opinion with regard 
to the “Paste Your Face Here” picture appearing thereon? 
A. The subject is no different from that that anyone might 
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view at any beach resort that he may visit during the summer 
months. It is something that I have seen and I think 90 
percent of the average men who have gone to beach resorts 
have seen. I fail to see that there is anything obscene or 
that there is any lewdness or anything like that in connec¬ 
tion with that at all there. 

Q. Now I want to call your attention to this fact, read 
the words “Paste Your Face Here.” A. Yes, sir. 

Q. Doesn’t that connote a nasty implication, paste your 
face down on the woman’s stomach, and not looking out? 
A. Well, of course if one is possessed with a degenerate, 
moronic mind, I suppose so, but to the average individual 
who is normal, why, I can’t conceive that that is the reaction 
to that particular subject. 

Q. Would it ever occur to you as a censor of the literary 

morals in New England that there was any danger that any 

reader of Esquire would draw that filthy inference from that 

picture or those words? A. I repeat that there are some who 

belong in a world by themselves and who are ultimately a 

danger to all society, who would infer that of any similar 

picture, but I do say that to the average person who views 

that sort of thing, it is not different from going into one of 

the small picture places in a beach resort and having your 

picture taken on the back of a donkey, or some such thing 

that thev use in the studio. 

* 

Q. Would it ever occur to you in your work to ban that 

I 

picture because it might suggest something indecent? A. If 
it had occurred to me I would have it banned. As a matter 
of fact, I remember distinctly having seen that particular 
publication. 


Mr. Bromley: There is no longer any question of 
identification, Mr. Hassell, of these magazines? They 
are all in evidence. 
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Mr. Hassell: Subject to my general objection. 

Mr. Bromley: That is with respect to their materi¬ 
ality. Let the library witness go. 

By Mr. Bromley : 

Q. jS'ow do you find anything in the Sultan cartoons, in 
which the feature of the sale or borrowing or giving of con¬ 
cubines or slave girls is used in juxtaposition to some Ameri¬ 
can custom or phrase, which, in your opinion, makes those 
cartoons obscene, indecent, lascivious, lewd, and filthy? A. 
I do not. I think that the Sultan picture series have run 
over a period of years. They always imply the humorous 
side that is to be taken from the particular subjects repre¬ 
sented. There is nothing obscene about that in my opinion. 

Chairman Myers: Mr. Bromley, is that a good 
place for you now to call a recess? 

Mr. Bromley: Yes, Your Honor. 

Chairman Myers: Or would you prefer to go 
ahead? 

Mr. Bromley: 'No. 

Chairman Myers: We will take a recess until three 
o’clock. 

(Whereupon, a short recess was had.) 

Chairman Myers: Are you ready to proceed, Mr. 
Bromley? 

Mr. Bromley: Yes. Will you mark for identifica¬ 
tion Time for January 18, 1943? 


(The document referred to was marked Respond¬ 
ent’s Exhibit No. 15, for identification.) 
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By Mr. Bromley : 

Q. Do you recall, Mr. Croteau, the two Esky comic strips 
which have been complained of in some of the Esquire maga¬ 
zines? A. Yes, sir, I do. 

Q. Now I show you an article in Time, Respondent’s Ex¬ 
hibit 15, for identification, and ask you whether that is a 
typical description of comic strips as they appear from time 
to time in the press. 

Mr. Hassell: What page is that? 

Mr. Bromley: Particularly at page 75. 

The Witness: Yes, sir, it is, and beyond that it is i 
extremely prevalent today in your comic type of maga-1 
zines of which there are over a hundred published. 

; 

By Mr. Bromley : 

i 

j 

Q. Would you also say that was a typical example of a 
reproduction of the Army type of jokes? A. Yes, sir, it is j 
a very fair reproduction. 

Q. Is there anything obscene or indecent about that, in 
your opinion? A. There is not. 

i 

Mr. Bromley: I would like to read this to the 
Board, if I may, under the heading of "Army’s Terry.” 

"Milton Caniff is a youngish (34) comic strip artist 
whose ‘Terry and the Pirates’ is popular (twenty- 
three million subscribing readers in some 110 civilian 
papers) partly because it is filled with lusciously, 
sculptured ladies who move sensuously against a back- j 
ground of Oriental intrigue. 

"In the early autumn Artist Caniff started drawing! 
in spare time a special once-a-week super-luscious! 
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‘Terry’ for Army newspapers. Said Artist Caitiff ‘I 
beamed it to the Army, in Army lingo. The boys 
like it sharp and lusty.’ 

“Unlike the civilian ‘Terry’, the Army’s version has 
had no continuity; each week’s strip has been built 
around a separate gag and decorated with damsels as 
breasty and near-nude as Caniff dared draw them. 
One strip had Caniffs famed shapely Burma enter¬ 
taining Yanks at a dinner at which food was hauled 
in by slave girls apparently unclad from the waist up. 
As bulge-eyed soldiers stared entranced, Burma asked, 
‘Why don’t you guys eat? Is something too spicy?’ 

“In another soldiers staged a camp show, used 
cantaloupe to give feminine allure to their flat chests. 
In the last panel a tough Yank spotted well-built 
Burma and yells, ‘Hey, you! Hurry it up. I gotta 
get all them melons back to the mess hall!’ ” 

Further, in connection with the picture comic strip 
complained of, I ask that there be marked for identi¬ 
fication the issue of Time for October 18,1943. 

(The document referred to was marked Respond¬ 
ent’s Exhibit No. 16, for identification.) 

i Q. Will you look at the comic strip at the top of page 31 
of the issue of October 18 from Time, and tell me whether 
that fairly represents what is commonly reproduced in repu¬ 
table magazines today? A. Yes, sir, it is a fair and accurate 
representation. 

Q. I call your attention to page 38— 

Chairman Myers: I don’t believe Mr. Hassell saw. 
the one prior to that. 
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Mr. Hassell: Counsel did not furnish me with his 
magnifying glass, but I saw it. 

Mr. Bromley: Here is a reproduced comic strip 
entitled “Lady Jane”, which shows naked girls taking 
a bath, and some of the titles are: ; 

“Come in, Jane! It’s a real treat for me to escape 
from ceremony like this!” 

And the other girl says: 

“Yes—some of your old Cornucopian customs are 
rather embarrassing, Clotilde.” 

And the man is peeking around the screen at the 
girls in the bath and he says: 

“The Queen must be having a bath! Its my—ah—. 
duty to—ahem—officiate.” 

And he leans against the screen and it falls down 
and the girl says: 

“Good Heavens, it’s the Lord Chamberlain! He’s 
fainted! ! !” 

It explains what this is: 

“The pin-up girl who warms the hearts of British 
soldiers from Italv to India is Gloucestershire Artist 
W. Norman Pett’s pert, blonde, leggy Jane (see 
above). Jane is British but she is not staid. Like U. S. 
comic strip characters, she is constantly in and out 
of love, in and out of trouble. Unlike her American 
cousins, she is also often out of her clothes. 

“When Jane couldn’t appear (because she’d lost her 
panties), admirers "wrote complaining letters, sent: 
real panties to London’s “Daily Mirror” for her. Thou¬ 
sands of letters, telegrams, radiograms (from His 
Majesty’s ships at sea) protested loudly last week at 
her recent threat to marry. Since British servicemen’s 
• morale purportedly rises and falls in direct ratio to 
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the number of times she undresses, Sir Walter Scott 
might have dedicated his ‘A weary lot is thine, fair 
maid’ to Jane. Puzzled Creator Pett now asks, ‘If 
Jane has to be naked to insure a minor victory, what 
shall I have to do with her when we approach Ber¬ 
lin?’ ” 

Now, Mr. Croteau, is there anything in any of the 
issues which you see before— 

Chairman Myers: Is it your intention to introduce 
those last two in evidence? 

Mr. Bromley: I will offer in evidence both of the 
exhibits which have been marked for identification. 

Chairman Myers: They are admitted in evidence 
subject to conditions previously stated. 

(The documents above referred to were thereupon 
marked Respondent’s Exhibits 15 and 16, re¬ 
spectively, and were received in evidence.) 

By Mr. Bromley: 

Q. I withdraw the last question and ask this: Is there 
anything in any of the complained of material in any of the 
eleven issues, which, in your opinion, is obscene, lascivious, 
lewd, filthy or indecent? A. In my opinion, there is not. 

Mr. Bromley: That is all. 

Cross Examination by Mr. Hassell: 

Q. Mr. Croteau, is it one of the functions of the Society 
to appear as a defense witness in cases where concerns or 
individuals are charged with violating either local, state, 
or federal obscenity statutes? A. It all depends on the 
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matter at hand. I mean, they have in the past appeared! 
and then again have not. 

Q. They have appeared as defense witnesses? A. Yes, sir; 
they have. 

Q. Have you so appeared? A. Yes, sir, I have. 

Q. And you appeared at the direction of your governing! 
body of the Society? A. That is correct, sir. 

Q. In what cases have you appeared as defense witness 
where obscenity and lewdness and filth was involved, in be¬ 
half of the defense? A. I can't recall the exact cases. I do 
know there were several in Boston where there was some; 
disagreement on the part of the prosecution and the respond¬ 
ent as to the matter under observation by the courts in which 
we are asked to appear and render an informal opinion.; 
That is exactly what I am doing here. I am not pro nor con 
for this. I am calling it as I see it. 

Q. You call these statements you have made here an in- ; 
formal opinion? A. Yes, sir, they are. 

Q. Who called you in the local prosecutions to testify in 
behalf of the defense? A. In this particular case? 

Q. 2s o, I mean in the local prosecutions of violations of 
obscenity statutes. A. Counsel for the respondents. 

Q. Counsel for the respondents? A. Yes, sir. 

Q. And in how many of such cases have you appeared?; 
A. I think three or four, if I remember correctly. 

Q. Over what period of time? A. Probably since 1936, or 
thereabouts. 

Q. Since 1936? A. I should say so. 

Q. W'hen did you appear in the last one? A. I think it; 
was some time last April. 

Q. April, 1943? A. I believe so. 

Q. Do you recall the nature of that prosecution? A. Yes. 
sir. It was a case where some magazines had been corn- 
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plained of in a drugstore, I believe on Essex Street in Bos¬ 
ton. They were purchased by the police and the police 
brought a complaint against the seller of the magazines and 
they engaged the former district attorney of Suffolk County 
as counsel, and he asked me to come to his office and render 
an informal opinion. 

i I did that and did not agree with the report of the police 
and I so testified. 

Q. You don’t recall the name of the defendant? A. I do 
not. 

i Q. You don’t recall whether or not he was convicted? A. 
He was not convicted, sir. 

Q. Why do you recall that so definitely if you don’t recall 
the name? A. The name of the drug store was Woodward’s. 
I don’t recall the name of the individual. I do recall he was 
merely the clerk who had sold the magazines. 

Q. Does the local prosecuting attorney in Boston consult 
you before he brings a prosecution for violation of local ob¬ 
scenity statutes? A. I think he has in one or two instances. 
Ordinarilv, he does not. 

Q. He doesn’t ordinarily do that? A. He does not. 

Q. And the other instances in which you testified, did the 
defendant win? A. If I recall correctly, there were three 
or four cases and I do know that two defendants were let 
off and one was found guilty. 

! Q. One was found guilty in a case in which you testified 
in his behalf? A. Not necessarily in his behalf—with an 
open mind. 

Q. You appeared as a defense witness, did you not, sir? 
A. I was summoned by the defense, yes. 

Q. I see. Does the publication Esquire have any arrange¬ 
ment with your organization for the review of its issues of 
its publication? A. No, sir; it has not. 
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Q. Do you know whether there is any member of your 
organization that is in any way connected with Esquire? A. 

i 

To my knowledge, no, sir. 

Q. Have you ever heard whether there was one? A. No, 
sir, I never did. 

Q. You couldn’t testify positively that there is not a mem¬ 
ber of your organization who is associated with Esquire? 
A. I say, to my knowledge I do not know of any. 

Q. You don’t know whether one of them might hold some 
stock in the organization? A. No, sir, I do not. 

Q. How did you come to come down here and testify in 
this case? A. The Boston counsel of the respondent, Mri 
Welch, called me on the telephone— 

Q. Mr. who— A. The Boston counsel for the respondent' 
Mr. Welch, called me on the phone— 

Q. Who is Mr. Welch? A. I believe he is the representa¬ 
tive in Boston for Esquire. 

Q. Oh, I see. And he did what? A. He told me there was 
a hearing to be held in Washington on the mailability of the 
magazine Esquire, and requested that I come to Washington 
to offer testimony in behalf of Esquire. 

I told him I was not at liberty to do so unless I had the 
approval of my Board of Directors, which met on October 
14, I believe. 

I asked him first to submit his request in writing, which 
he did, and at the next directors’ meeting I took the matter 
up with the members of the Board and they instructed me 
it would be all right, inasmuch as the Watch and Ward 

i 

Society received such a black-eye for knocking everything 
down, that it would be an opportunity, possibly, for once 
to show we were not so narrow-minded as most people 
thought we were. 

Q. Who is paying you? A. The Boston counsel has agreed 
to reimburse the Society for my expenses and time. 
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Q. And that includes your salary? A. Yes. 

Q. What is that, sir? A. My salary is $4,500 a year. 

Q. How long have you been engaged on this case? A. On 
this case, sir? 

Q. Yes. A. Since Tuesday. 

Q. This last Tuesday? A. Yes, I came down Monday 
night on the train. 

Q. You were not engaged on it prior to that time? A. 
No, sir. 

Q. You had not examined these particular issues with this 
case in view? A. I had examined eight of the issues here in 
question, as a matter of office policy. 

Q. I see. With this case in view? A. Not with this case 
in view, no, sir. 

Q. Did you know what the charges were here? A. No, I 
did not, sir, not until Tuesday morning. 

Q. Is it the policy of the organization to oppose other law 
enforcement organizations and agencies in their attempts to 
enforce either local, state or federal statutes against filth 
and obscenity? A. Ordinarily not, but there is always the 
exception to the rule. 

Q. And this is the exception? A. I would say so, yes, 
sir. 

Q. Mr. Croteau, you testified, I believe, that your organ¬ 
ization cooperates with the Federal postal officials? A. 
Yes, sir. 

Q. Just who are they? A. In Boston I think it is Ten¬ 
nyson Jefferson who is now the inspector in charge of 
violations, and he is the man with whom I do business 
when I have any to do. 

You must bear in mind that there are not only maga¬ 
zines, but also the sale of a lot of indecent books, which 
are solicited through the mails, but about which I don’t 
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have to tell you, and time after time complainants will 
come to the office and show you a letter of solicitation for 
some particular book. 

There is one on the desk now. 

Ordinarily we make a preliminary investigation to find 
if the complaint is justified, and then we pass it on to the 
authority in question, in cases of this type the Postal au- ■ 
thorities in Boston. 

Q. By “cooperating” you mean you make complaints 
from time to time against concerns and individuals alleged 
to have used the mails in connection with the transmis- I 
sion of obscenity? A. That, and also help the Department | 
in obtaining tangible evidence that will stand up in a 
court of law. 

Q. You mean to say the Post Office inspectors delegate 
to you the authority of securing evidence? A. They do 
not. They merely seek my cooperation. 

Q. Just how? A. Very often Mr. Tennyson will say: 
“Did you bring down the envelope in which the solicitation 
was received,” or “Did you order a copy of the book com¬ 
plained of,” or “Have you that book with you?” 

Very often, if the thing is obviously wrong, we don’t ! 
bother to even order the book. Sometimes he has requested i 
“Will you get me a copy of the book to show it has been 
mailed to you or to an individual in your organization, j 
and I will proceed from there.” 

That is usually the routine. 

Q. That is what you mean by assisting in the investiga¬ 
tion? A. Not assisting, but cooperating. 

Q. Cooperating? A. Yes, sir. 

Q. That is the way most complainants, or a good many 
complainants cooperate with law enforcement agents, isn’t 
it? A. Generally, yes, sir. 
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Q. Has your organization written to the Postmaster Gen¬ 
eral commending him for his action against the second- 
class privileges of publications on account of the obscenity 
contents? A. Yes, sir; I believe several months ago such 
a publication was sent to Mr. Walker. 

Q. Such a publication? A. Such a letter of commenda¬ 
tion. 

Q. And you are here in this proceeding to withdraw 
that letter now? A. Not by a long shot, no, sir. 

Mr. Hassell: May I have a couple of minutes, 
please, sir? 

Chairman Myers We will recess for five minutes. 

(Whereupon, a brief recess was taken.) 

Chairman Myers: Proceed, gentlemen. 

By Mr. Hassell: 

Q. Mr. Croteau, I show you a letter on the letterhead of 
the New England Watch and Ward Society, dated May 24, 
1943, purporting to be signed by Charles H. Fleming and 
Louis J. Croteau, Secretary. 

Is that your signature? A. Yes, sir. 

Q. Did you send this letter? A. Yes. 

Mr. Hassell: I offer this in evidence as the next 
Government exhibit. 

Chairman Myers: If there is no objection, it may 
be received. 

Mr. Bromley: No objection. 

(The document above referred to was marked 
Department’s Exhibit No. 25 and was receiv¬ 
ed in evidence.) 



445 


Louis J. Croteau—for Respondent — Cross . 

Mr. Hassell: This letter of May 24, 1943, is ad¬ 
dressed to Postmaster General, United States, Wash¬ 
ington, D. C. It reads: 

I 

“Dear Sir: 

“We of the New England Watch and Ward Society wish 
to express to yon onr appreciation for the recent action 
that yon have taken in farther removing from the mails j 
certain additional magazines and other printed matter j 
which yon deem unfit to go ont to the pnblic. 

“We, as an organization, are endeavoring to prevent such I 
pernicious literature from reaching the homes of our New 
England families.” 

It is signed by Charles H. Fleming, president, and j 
Louis J. Croteau, executive secretary. 

Chairman Myers: You will probably want to sub¬ 
mit a copy of that and keep the original in the file, 
Mr. Hassell, will you not? 

Mr. Hassell: Possibly. 

Chairman Myers: We had probably better under¬ 
stand each other. You may put a copy in instead j 
of the original letter. 

Mr. Bromley: I agree. 

Mr. Hassell: I don’t know that it will be required i 
because of the great mass of that kind of stuff in the 
files already. 

Chairman Myers: All right, however you feel about i 
it. 

By Mr. Hassell: 

Q. I show you another letter, Mr. Croteau, on the letter¬ 
head of the New England Watch and Ward Society, dated j 
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October 5, 1942, purporting to be signed Charles H. Flem¬ 
ing, president. 

Do you know Mr. Fleming’s signature? A. Yes, sir, I 
do. 

Q. Is that his signature? A. Yes, sir, it is. 

Q. Do you know that that letter was actually sent? A. 
I know that a letter was sent at or about that time. 

Mr. Hassell: All right. I offer this letter. 
Chairman Myers: It may be received in evidence. 

(The document above referred to was marked 
Department’s Exhibit No. 26 and was received 
in evidence.) 

Mr. Hassell: This letter reads: 

“October 5, 1942. 

“Postmaster General, 

United States of America, 

Washington, D. C. 

Dear Sir: 

In behalf of the New England Watch and Ward Society, 
I wish to extend grateful thanks to you for your activity 
in curtai li ng the circulation of obscene literature. This is 
a matter which has given us great concern and difficulty 
and we feel that your action has cleared it up for the bene¬ 
fit of those readers of current literature. 

“Yours very respectfully, 


“Charles H. Fleming, 
“President.” 



447 


Louis J. Croteau—for Respondent — Cross . 

By Mr. Hassell: 

• ! 

Q. Do you know, Mr. Croteau, whether in passing upon 
the question of your testifying here, the board—is that what 
you call the governing body of your organization? A. Yes, 
sir. 

Q. Had in mind these letters of commendation for the 
action the Postmaster General has taken? A. I am not in 
a position to know that, sir. As a member of the board of 
directors, I may say that there are two on the board who 
dissented about my coming to Washington. The others were 
in favor. 

Q. Two dissented? A. Yes, sir. 

Q. Who dissented? A. Doctor Vandersall, who is a doctor j 
of divinity, and a Mr. Woodfin. 

Q. What is his position? A. He is an executive in the j 
civilian defense set-up in the city of Boston. 

Q. What is his position? Is he a lawyer? What is his j 
business? A. No, sir; he is a layman. He is our most recent 
addition to the board of directors. 

Q. Your organization is a private organization, is it 
not? A. Yes, it is, sir. 

Q. How is it maintained? A. Over the 65 years of its 
existence it has accumulated in bequests that have been left 
to the Society a sum of money amounting to $215,000 which 
is invested in stocks and bonds, and the income from those j 
bonds and stocks is used for the perpetuation of the work. 
Beyond that there are now nearly 400 active members in the 
Society, who give anywhere from one dollar to five thousand j 
dollars. That is money that is being used to defray ex¬ 
penses. 

Q. Do the by-laws of your organization restrict its ac¬ 
tivities in that the organization is to discourage the dis- 
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semination of obscene literature? A. No, sir; the object 
as stated in the by-laws is to promote good public morals 
and to eradicate corrupt agencies. That is as stated in the 
by-laws. 

Q. How does your testimony here further that object? 
A. Well, I believe that my testimony here is in the sense 
of fair play. I am frank to admit that I was a little bit 
at a loss as to why I am here, and I openly state that I 
have personally as an officer of the organization and as a 
director been a little bit curious as to the motive behind 
this entire proceeding. 

Q. You mean the motive of the officials of the Post 
Office Department? A. Yes, sir. It seemed a little bit 
out of the ordinary in view of the fact that Esquire had not 
been complained of to the Society at any time. 

I might say at this time that in Boston where our office 
is and throughout New England the organization is con¬ 
sidered as a sort of watch dog, and if there is anything 
radically wrong in the field of criminal violations, or¬ 
dinarily there is some rumble along the line. We get some 
complaints, and in the police department, for instance, 
if it is brought out that in several precincts there are some 
commanding officers who are so-called businessmen, we will 
know about it, and I was a little bit at a loss to understand 
why it was that the Postal authorities proceeded to institute 
proceedings against this magazine when we apparently were 
in the dark about the whole situation. 

I don’t mean that we set ourselves up to interfere with 
Government agencies or to find out every action that the 
Government takes on any case, but there was something 
about this that was not quite clear in the minds of some 
of the directors and in my own min d. 
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Q. Do you have any question in your mind about the 
action taken in other cases of this sort? The right of the 
publications to enjoy a subsidy and to go out under the 
stamp of approval of the Post Office Department, being 
such publications designed for the dissemination of informa¬ 
tion of a public character, devoted to the sciences, the arts, 
and some special industry? A. Well, there are many other 
publications, Mr. Hassell, which are far more offensive, that 
is in my opinion, than Esquire, that it seemed a little bit 
of an off tackle play to touch upon this publication and 
not tackle other publications which were far worse. 

Q. Do you know the names of the publications whose 
second-class privileges have been revoked by the Department? 
A. I don’t know if they have second-class privileges. I 
do know there was a large batch that we were informed 
were banned, but by name I wouldn’t know them. No one 
supplied me with a list of them. 

Q. You don’t know the names of those publications, yet 
you are comparing the action taken in those cases with the 
action in this case? A. No, I am not comparing the action 
taken in those cases. I am comparing the action which 
could be taken in many cases which as yet has not come 
about. 

Q. Do you realize in your contact with law-enforcement 
officers that you can’t proceed against every one at one 
and the same time? A. I respectfully concede that, Mr. 
Hassell. 

Q. But still you say that you question the motives of the 
officials of the Post Office Department who called upon 
this publication to show cause why a second-class privilege 
should not be revoked, and you are not familiar with the 
action taken against other publications? A. No, sir, I am 
not familiar with them. 
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Q. In other words, you are here in the capacity of at¬ 
tempting to rescue a high-class, decent publication which 
you think ought not to be imposed upon by the unscrupu¬ 
lous Federal authorities. Is that your position? A. No, 
that is not my position. I am here for the purpose of 
listening to the pros and cons of this argument and appear¬ 
ing here with an open mind. I have for a long time felt 
that Esquire was probably one of the representative periodi¬ 
cals of our American way of life. I have never at any time 
seen anything wrong with it; that is, that could be construed 
as obscene, indecent, lascivious, or lewd, call it what you 
win. 

I say that it is on a good many family tables, on many 
tables throughout New England and perhaps elsewhere in 
the country, and why this action was taken, I don’t know. 
I am in the dark about it and that is what I had hoped 
to be able to find out. 

Q. Well, when you took the witness stand, you were here 
for the first time, were you not? A. No, Mr. Hassell, I 
was here for about five minutes, I think, when you made 
your opening remarks, up to the point where you asked 
that the witnesses be excused. 

Q. Would you agree with statements of other witnesses if 
such statements had been made or are hereafter made that 
Esquire has the reputation for being risque and hush-hush? 
A. I will grant you the first part of your question, but not 
the last part of it because I don’t know what you mean 
by “hush”. 

Q. That is something that the ordinary decent citizen 
does not like to have found on his living room table. A. Well, 
I don’t quite concur in that because I think it enjoys a 
very large circulation and is representative of the average 
American home. 
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j 

Q. You think it is representative of the average American 1351 
home? A. I believe so. It is in our communities, at least, i 
I can’t speak for the rest of the country. 

Q. You want all your testimony respecting Esquire con¬ 
sidered and weighed in the light of that statement, do you? j 

i 

Mr. Bromley: I submit that that is not a fair j 
question. I object to it as incompetent. 

Chairman Myers: Well, I think it is a sort of test i 
question on the part of the cross examiner and one ; 
that he has a right to ask. 

Objection overruled. 

1352 

The Witness: I respectfully concede, Mr. Hassell, 
that there have been instances in Esquire that have 
been racy, a little border-line, probably, and to use 
your word, risque. I do say that it is done in the j 
spirit of good, clean slap-stick humor, and I do 
believe we could all use a little more of it right now. 

God knows, there is enough gloom going on through¬ 
out the world that if anybody can’t be creative enough ; 
to give us more relief, such as the soldier and the i 
sailor and the factory worker, relief that will take j 
us away from the hub-hub of every day life. 

By Mr. Hassell: I 1353 

• i 

Q. Is it your position, in fact, Mr. Croteau, that Govern- I 
ment, federal, local and state law enforcement officials with j 
regard to obscene, lewd, indecent and filthy material should 
turn over their functions to your organization? A. Not by 
a long shot. I do sav to vou that there are some instances 
where there is a complete break-down in law enforcement; 
particularly in small communities, sometimes due to graft 
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and corruption and sometimes due to political inefficiency 
and sometimes due to things like that. That is the reason 
I say that the Watch and Ward Society exists, not to usurp 
the authority of any constituted local or state or federal 
agency. 

Q. Burlesques similar to those you saw are conducted in 
theaters in Boston? A. Yes, sir, at three theaters in Boston. 

Q. Are those burlesque shows banned in some cities? A. 
Yes, there are some, Worcester and Springfield that I know 
of. 

Q. At the behest of your society? A. No, sir; at the 
behest of the local authorities. 

Q. Are they banned in New York City? A. I don’t believe 
so. They have been at times. 

Q. The burlesque houses on 42nd Street have opened 
up again, have they? A. So I understand. 

Q. Which one—since when was that? A. I believe since 
last spring. 

Q. I believe you testified that as part of your official 
duties you read the script of plays to be produced in theaters 
in Boston. A. Not all of them. Those about which there 
was some question are submitted to the office by the city 
censor. 

Q. Have you read books and magazines in any number? 
A. Oh, yes. 

Q. About how many books and magazines would you say 
you have read? A. RougMy, I think about seven or eight 
hundred a year. We cover about 120 or 125 different pub¬ 
lications, but there are several copies, of course, the issues 
that come to my attention. 

' Q. 125 different issues? A. Yes, sir. 

Q. In a month? A. Not a month, over the year. 

Q. Over the year? A. Yes, sir. 
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Q. How many books over the year? A. Books, probably 
don’t amount to over 80 or 100. 

Q. How many books do you read a week? A. Well, 
about two. 

Q. About two full-length novels? A. No, I don’t read 
them in their full content. The way in which a book is 
examined is that it is presented to the office and through 
the entire context of the book are marked the marginal 
lines opposite the part of that -which should be brought 
to my attention. If there is any question at all, no matter 
how negligible it may seem to the assistant, the marginal 
line is made, and the result is that when I pick up the book, 
then I know what to read. There is a notation that is made 
on the jacket of the book as to the pages on which the 
marked lines appear, and I go back and read the part which 
has been brought to my attention. 

Q. You only read the excerpts? A. Yes. 

Q. You follow that same procedure with respect to the 
magazines? A. I do, Mr. Hassell, yes. 

Q. Do you read anything else outside of books and maga- , 
zines? A. No, I don’t. Pictorial issues. There are several i 
pictorial issues that come out and on which the picture or ! 
jacket has in the same way been marked as to the literary i 
material or the picture. The Police Gazette is one that in¬ 
variably receives first and special attention. 

Q. Who makes the preliminary examination under you? 
A. The office assistants make the preliminary examination 
and mark the book. I am the one that renders the opinion 

i 

on the preliminary examination. 

Q. Who is the office assistant, just what person? A. Just 
one. 

Q. Male or female? A. Female. 

Q. How old? A. She is about 30 years of age, a married \ 
woman. 


i 


1357 


1358 


1359 





454 


t 

Louis J. Croteau—for Respondent — Cross. 


1360 


1361 


1362 


Q. How old are you, sir? A. I am 48, sir. 

Q. By reason of these duties that you have described, 
do you think that you are an expert on what is obscene, 
lewd, lascivious, indecent and filthy? A. What I think 
doesn't matter very much. It is the respect that I enjoy from 
local court authorities and law enforcement officers. In 
their opinion, I am considered an expert. I am very humble 
to say that sometimes I am a little bit doubtful as to my 
abilitv. 

Q. The fact that you are dealing with obscenity and filth 
all the time does not have a tendency to have you grow 
calloused to it and pass up things that certain persons 
who are not so engaged would possibly not pass up? A. 
There have been times when that particular thing did 
bother me and when it does happen I usually check with a 
committee. If there is anything doubtful in my own mind, 
I usually point it out to someone else and try to get a 
cross section of opinion. I don't say that I am the only 
fellow that knows it, and I contend that I am not a censor 
as was stated in your opening remarks. There is no such 
animal as a censor. In the final analysis the censorship 
lies with a body that finds and convicts. 

Q. But in answer to counsel's question on direct you said 
that this organization is the outstanding censorship or¬ 
ganization in this country or perhaps in the w’orld. A. It 
is so recognized, Mr. Hassell, not on my say-so, but on the 
say-so of many public authorities. 

i Q. But the organization is a censorship organization; it 
has that standing, hasn't it? A. It has had that standing 
for many years, a number of years. 

Q. But you are not a censor? A. I contend that there 
is no living human being who can tell any mature person 
what he should or should not read. I think that you can 
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and should create a censor in so far as pre-adolescents are 
concerned, and probably adolescents, and sometimes in these 
modern days I wonder if that should not be stricken out,; 
but I always contend that there isn’t a human being that 
should tell anyone, any mature person, what he should 
or should not read. What is objectionable and offensive to' 
you may be entirely all right with me, and vice versa. 

Q. So you agree with the statement that I have made that 
obscenity is a function of many variables? A. Yes. It 
is a multiple number of facts all taken together and by wdiich 
a committee, or a number of men, or a governing board 
apply a certain amount of common reason and sense to 
the policy as to arriving at what is and what is not obscene. 
Perhaps you know better than I do that years ago we had 
a Watch and Ward Society which had a set and fast rule. 
A thing was either bad or it was good. There was no half- j 
way medium. There was no elasticity to it and, as a result, 
our Massachusetts’ statute on literature was changed by j 
the book dealers themselves, and the ultimate result was, ! 
as you told us some time here this afternoon, that the book 
or the magazine or the periodical in question must be taken 
as a whole and not an abstract or a sentence or paragraph. 

In years past the Watch and Ward Society could walk j 
into a complaint justice and say, “Now here is a paragraph 
that says so and so. In our opinion it is obscene. We want; 
a complaint placed against the book or magazine.” Now,; 
as a result of that, that does not apply today in any New ; 
England court. The statute was changed and the book -was 
considered as a whole. I might say that I tried to bring 
a complaint against four books in the last year which, in 
my opinion, were obscene, and the courts themselves deemed 
that they could not be considered obscene because the book 
as a whole was not obscene. 
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Q. Are you finished? A. Yes. 

Mr. Hassell: Now, Mr. Reporter, will you read my 
question? 

(Question read.) 

By Mr. Hassell: 

Q. Now, Mr. Croteau, would you also agree that in a 
determination of whether or not a particular thing is 
obscene, lewd, lascivious, or indecent, or filthy, is in and 
of itself a small piece of legislation? A. I will concede 
that, Mr. Hassell, yes, sir. 

Q. So, if that is the fact, will you also concede the testi¬ 
mony of a so-called expert on the question of what is or 
what is not obscenity, lewdness, lasciviousness, indecency, 
or filth is of no value? A. Not having heard the testimony, 
I can’t say. 

* Q. I am saying any testimony by such an alleged expert. 
A. Well, I’m afraid that I don’t agree with you on that, 
Mr. Hassell. 

Q. You agree that the determination is somewhat similar 
to a legislative act? A. Yes, sir, I do. 

Q. Now, your volunteer statement there, you got into 
this hard and fast rule which you mention. What was the 
hard and fast rule by which a thing was taken to be obscene 
or indecent? A. The hard and fast rule was that if a 
periodical contained a slight amount of obscenity or a large 
amount, it made no difference, just so long as it contained 
obscenity. Whether or not the entire book was obscene, 
or whether or not it contained only a single paragraph of 
obscenity, was the hard and fast rule that was applied. 
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Q. Now a book or a magazine may contain bits of ob¬ 
scenity or filth and your organization does not regard it I 
as objectionable? A. The organization has tried to keep 
itself attuned to the modem times and the present day j 
standards and mores as applied to life. 

Mr. Hassell: Will you read my question, please? j 

i 

(Question read.) 

By Mr. Hassell: 

Q. Now, will you answer that question? A. That is j 
correct. 

Q. Does your organization regard as obscene or objec-i 
tionable nudist books with front views of male and female 
figures shown in the front picture? A. It does regard 
nudity in any periodical as obscene. 

Q. There you might have one such picture in a book and 
the whole book, the balance of the book is entirely unobjec¬ 
tionable and would be an argument for nudism, stating why 
it is of benefit to society for various reasons. No objection 
at all. You have one nude picture there and the book would 
be objectionable, is that right? A. Yes, sir, it would. 

Q. Well, how does that jibe with your statement of this I 
hard and fast rule that you changed in 1930— A. 1934. 

Q. 1934? A. There I would say that a certain amount of; 
reason and common sense must be used. I don't think that! 
you can take, for instance, the Bible and slap a pornographic 
picture on the front page of it and say “Now, here, this is! 
all right.” I think you are going to extremes now. 

Q. You think that is extreme in view of your prior testi¬ 
mony? A. No, I dont, but in view of your remark that 
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a book could contain entirely unobjectionable material and 
yet have a front jacket, or picture, in it that was obscene, 
i Q. No, I didn't say obscene. I said a nude picture of a 
nudist book. A. If it has the two subjects, it is obscene. 

Q. If it has the nude picture? A. Of the male and female 
together, it is considered obscene. 

Q. You differentiate between those having male and 
female pictures in one pose and those having the sexes 
. separated in poses? A. Yes, sir. 

Q. If you have the female sex on one page in one picture 
and the male sex on the other page in another picture then 
that is all right, is it? A. No, it is not, because it is in 
the contents of the book. 

Q. It is in the what? A. The context of the book. 

Q. What portion of your day, the working day, day in 
and day out, week in and week out, year in and year out, 
do you spend reading questionable magazines, books, theat¬ 
ricals, scripts, and so forth? A. I usually get into, my 
office at 8:30 in the morning, and I usually devote the first 
half hour to my correspondence and mail. From there on 
I devote my time to reading magazines, books, theatrical 
strips, and so on, up to two o'clock in the afternoon. I 
thereupon enjoy a little lunch, and I work until six or six- 
thirty in the evening. That goes on for six days a week, 
and I stay home Sunday. 

Q. So you live pretty much the whole day every day in 
the year with this sort of filth and indecent and obscene 
material? A. That is right, sir. 

Q. As part of your duties, do you read the Saturday 
Evening Post? A. The agents are out in the field and in¬ 
variably throughout their contacts and on their investiga¬ 
tions they pick up various parts of magazines. That comes 
along in the particular place they are at. I don't have to 
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tell you that if a bookie room is operating in the back ■ 
of a newsstand he doesn’t walk in there and deliberately j 
walk into the back room. He usually spends some time and I 
reads a magazine. There are some that are earmarked and ! 
some are not. If he brings back a Saturday Evening Post 
it was not because it was earmarked, but because it -was 
present. Those are placed on the office assistant’s desk and! 
she looks them over, and if there is anything in them she 
marks it for mv attention. If she finds nothing in them she 
throws them in the wastebasket. 

! 

Q. So you read all magazines whether they are question¬ 
able or not, is that right? A. No, I don’t read all the 
magazines. As a matter of fact, I don’t think there is any 
living human being that could and exist very long. 

Q. In how many instances have you found objectionable; 
material or obscenity, I mean, in the Saturday Evening 
Post? A. No obscenity. I have found material that was 
racy, risque, probably humorous to the nth degree. 

Q. Have you found any words or material such as has 
been adverted to here and as appears in Esquire? A. i! 
don’t believe in the Saturday Evening Post, no, sir. Perhaps, 
if there was, I don’t recall it now. 

7 i 

Q. Why did you make a reexamination of the eleven issues 
of Esquire involved in this case after you came here? A. I 
was requested to, sir. i 

Q. You were requested to by counsel? A. Yes, sir, I 
was. i 

Q. Well, what was his request to you? A. I believe 

his opening question was “Have you examined these eleven 
issues?” and if my memory serves me correctly my reply 
was to the effect that I had probably examined SO percent 
of them. I believe the conversation went on something like 
this: “Do you want to refresh your memory and look over 
those that you did not?” And I agreed to do so. 


1375 


1376 


1377 




460 


1378 


1379 


1380 


Louis J. Croteau—for Respondent — Cross . 

Q. Did counsel call your attention to the fact that there 
were features that ran through this magazine like the Sultan 
cartoons and the Esquire comic strip and so forth? A. No, 
sir, but counsel did not—I infer from what you say that 
I got coaching on this thing. I was not coached in any way. 
I was left to break this thing down in my own way. 

Q. I wouldn’t intimate that counsel would coach you. 

Mr. Bromley: Thank you. Thank you. 

By Mr. Hassell : 

Q. Now, Mr. Croteau, will you take the January issue of 
Esquire and refer to page 6, the material boxed in that page 
under “Shor Nuff.” A. Yes, sir. 

Q. Will you agree that the writer there in the first para¬ 
graph of Esquire says this, and do you agree with him: 
“Esquire, the four-bit magazine which is always busy as a 
little beaver sandwiching good advice between its spicy 
cartoons.” Do you agree with that? A. Yes, sir, I do. 

Q. As a description of Esquire? A. Yes, sir, it is spicy. 

Q. Spicy in that it deals with sex? A. Not necessarily. 
It is humorous. 

Q. Do you recall any humor aside from the sex in these 
things? A. Well, I think that humor depends a good deal 
entirely upon the individual himself, the people, as I told 
you some time ago, that the individual who reads a maga¬ 
zine can imply what he wants to what he is reading. No 
one has any control over his mind and if he wants to 
feel dirty-minded about it, why, that is his own business. 

Q. Now, look down the last paragraph of the first column. 
A. Yes, sir. 

Q. In the third sentence which reads: “Comes it then 
breeding (no, not that) which scores 50.” 
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Q. What do you take that reference to refer to? A. I 
don’t find that, Mr. Hassell. 

Q. In the first column of the “Shor Nuff” article, the 
last paragraph, third sentence in that paragraph: “Comes 
it then breeding (no, not that) which scores 50.” A. Yes, 
sir. 

Q. What do you take that to refer to? What does that: 
convey to your mind, what activity does that convey to 
your mind? A. Well, it could mean a number of things. It 
could infer a generalization on the entire article; it could 
infer probably the thoughts of the one man. 

Q. The what? A. It could infer a generalization on the 
entire article. 

Q. I heard that. What was the last statement? A. “Comes I 
it then breeding (no, not that) which scores 50.” 

Q. “No, not that,” is the way it reads, isn’t it? A. That 
is correct, sir. 

Q. What is the purpose of putting that in there? A. ij 
think the intent is to be humorous. 

Q. On what subject? A. The entire subject at hand. If 
the individual wants to infer anything sexy about it, he 
is at liberty to do so. i 

V 

Q. Would you say that that parenthetical phrase is put 
in there to refer to the reproduction of the species? A. I j 
should not say so, no, Mr. Hassell. 

Q. Now, look at the first complete paragraph on the second 
column at the top. “The pay-off on what kind of a guy! 
this Woodhead is comes quick. He figures a gal’s dancing j 
ability is worth 20 points. Sex he gives 10. So he’d rather 
dance—”. A. Yes, sir. 

Q. What do you gather the meaning of that to be? A. 
The meaning is very* obvious. The girl is by far, by 10 
percent, a better dancer than she is a sexy person. That is, 
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she is a far better person to bring about the desire to dance 
than she is to bring about the impulse of sex. 
i Q. You don’t think it refers to the completely dead status 
of Woodhead, do you, in so far as sex is concerned and women 
are concerned? A. Well, that is difficult to say, Mr. Hassell. 
There again you would have a multiple number of facts 
upon which you must apply a various number of reasons 
for what you are thinking. 

Q. But you would get no such idea from this part I have 
read here? A. No, sir, I would not. 

Q. What education have you had, sir? A. I am an 
academic graduate of a preparatory school. 

Q. What school is that? A. St. Regis Academy in Berlin, 
New Hampshire. 

Q. That is equal to a high school diploma? A. Plus two 
years, yes, sir. 

Q. Now, at the bottom of this article, the second column, 
is: 

“7. Juking—a. That’s right. Just what you’re thinking 
about . . . 400 points.” A. Yes, sir. 

Q. What do you think that statement is desired to con¬ 
jure up in the minds of the readers? A. Juking is a form 
of entertainment, dancing, kidding around, playing—it has 
been applied to many such things. I don’t think the infer¬ 
ence of sex is there. 

Q. If so, why the comment or whatever you want to call 
it following the word “juking”? It says, “a”. That’s right. 
“Just wffiat you’re thinking about.” A. I don’t see that, sir. 

Q. That follows the word “juking.” A. There again, wffiat 
is the individual thinking? There are any number of things 
that you could apply to it. It depends on the individual 
reading it. 

Q. I say, why do the words appear there? Are they mean- 
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ingless to you? A. They are for the individual interpreta-| 
tion. They could mean almost nothing or anything to the 
individual reading them. 

Q. But they don’t mean anything to you? A. They don’t 
mean sex, if that’s what you mean. 

Q. I see. 

Now, refer to page 45, the first four lines of the first 
verse of the printing appearing on that page under the 
title “Benedicts Awake!” It reads: 

“Men sleeping beside your wives, Awake! 

Awake to gaze longingly, lastingly 

Upon soft skinned thigh and softer breast 1388 

Revealed by careless gown,” 

i 

and the first two lines in the last paragraph: 

“Men sleeping beside your wives, Awake! 

Awake and seek the sweet caress of lip and arm.” 

I ■ 

j 

A. Yes, sir. 

Q. Do you say that that language does not contain or, 
convey to your mind any thought of indecency? A. Not by| 
a long shot. 

Q. Any thought of indelicacy in referring to a subject! ig S9 
that is not ordinarily discussed about the way a man may! 
view the charms of his wife while in bed with her? A. I 
don’t see anything indelicate about any man admiring his 
wife’s charms. I am married and I see nothing indelicate 
about my admiring my wife, particularly in this instance. 

It is obvious here that the lines that were intended to 
make the most damage in your question were read, but if 
you read the entire article I think it is laudable. 
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I personally am going to go in the service in a few weeks 
and when I first read this I was much impressed with it, 
and I think anv man who will read it seriously will admire 
it, but if you are going to linger over it and try to find 
filth and dirt in every word you read through an implica¬ 
tion of enunciation, you are bound to find it. 
i Q. Would you be influenced in your views when you 
consider the type of magazine in which this matter appears? 
A. The only thing that would change my mind about the 
type of magazine, is that the magazine was distributed among 
adolescents. I am afraid then I would probably object to it. 

On the other hand, I am frank to admit this particular 
magazine was on my living room table for a long time, and I 
have a boy 18 and a girl 16 and a girl 13, and I know they 
all read it and I raised no objection to it. 

Q. But you think it might be objectionable among adoles¬ 
cents generally? A. Yes, if brought into the school room 
and displayed generally under the peek-a-boo type of desk. 
It would cause harm, probably. 

Q. I see. Now, let’s go to page 83, “Those Star and 
Garter Blues” article by Gilbert Seldes. Did you see the 
play or show “Star and Garter Blues”? A. I did in New 
York, sir. 

Q. It doesn’t play in Boston? A. No, sir, it does not. 

Q. You went down to New York to see it or happened 
to see it while you were there? A. I happened to go there 
while I was there on other business. 

Q. And you went there for entertainment? A. I didn’t go 
there for entertainment. 

Q. To see the show? A. I went for the purpose of seeing 
what “Star and Garter” was like. It is part of my business. 

Q. You w’ere not taking a bus man’s holiday, so-called, 
when you went to see “Star and Garter Blues?” A. No. 



465 


Louis J. Croteau—for Respondent — Cross. 

1 did know at the time that “Star and Garter” was not going 
to be permitted to play in Boston and for my own satisfac¬ 
tion I wanted to know why and I went to see the show. 

Q. Who decided that? A. The city censor. 

Q. Do you have such an office in Boston? A. Yes, sir, 
it is part of the mayor’s office. 

Q. Is that his official title? A. He is considered the 
Boston city censor, in charge of the Boston licensing divi¬ 
sion. He is the fellow who gives out the licenses and sus¬ 
pends or revokes them if they do not live up to the rules of 

the citv ordinances. 

* 

Q. After you saw this show, did you agree it should not 
be shown in Boston? A. I did not. 

Q. You thought it was perfectly all right that it should 
be shown there? A. I did not. There were some parts that 
were racy, and those parts were called to the attention of 
the production manager and he was told if he would I 
eliminate them he could show in Boston. 

Q. Let’s see. Those things that were thought to be racy 
—look at the center part of the complete paragraph in the I 
center column of this page 83, which reads: 

“In this particular show there is also a young slender 
dancer named Leticia, who does a wonderful trick ballet 
dance—a trick because it is actually erotic.” 

Do you recall that dance in the show? A. Yes, I do, 
Mr. Hassell. 

. ; 

Q. And going ahead with the reading: 

“Where so many of the hip grinds are not.” 

Do you agree with Gilbert Seldes in describing that trick 
ballet as actually erotic? A. Yes, sir; it is erotic. 

Q. Isow, going from where I left off reading: 

“There is also a character from the night clubs who makes i 
her breasts jiggle, and this is considered funny, but I didn’t | 
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think so, even at the night clubs where her frankness was 
greater, her skill no more engaging.” 

Did you consider that erotic? A. It was not erotic; it 
was objectionable from my standpoint. 

Q. And then going ahead: 

“A stripper who does an orgiastic dance verges on the 
erotic.” 

Do you recall that? A. Yes, I believe I do. 

Q. Do you recall a stripper in that show by the name of 
Georgia Sothem? A. I do. 

Q. Who does a “bump” with practically nothing on? A. 
Yes, sir, a big heavy red head. 

Q. And you believe that is who Seldes refers to in that 
line? A. Yes, I think so. 

Q. Do you think that dance was erotic? A. As presented 
there, yes. As Georgia Sothem performed in Boston, no. 

Q. So this article is, is it not, a statement, a review or 
an advertisement of an erotic show? A. I think it is the 
report on the show “Star and Garter,” by a man who has 
handled a very indelicate situation in an extremely delicate 
manner. 

I am frank to say if I viewed it and was asked to write 
a report on it, I don’t think I could do as well, and many 
of my agents who reviewed the burlesque performances in 
Boston could get a good lesson by reading this, because if 
they were allowed to reproduce their reports in print, I 
think probably we might all go to jail. 

Q. Do you think any reader of “Esquire” might be in¬ 
duced to go and spend his $4.40 to see this show by reason 
of having read this article by Gilbert Seldes here? A. I 
don’t think so. I think a man attends a burlesque show 
because he has purely fundamental reasons for doing so. 
He may be seeking entertainment or trying to kill an idle 
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hour, but I don’t think this article would entice him to go 
see something that is reported here. 

Q. Suppose you take a reader of “Esquire” who never 
heard of this show and he reads this article and finds that 
here is a show going on in the city of New York that has 
several erotic dances in it, so described in the magazine 
that he purchases or subscribes to. And later he is in New 
York. 

Do you think he might, being interested in that sort 
of stuff, be induced to go there by reason of this? A. If 
the man is susceptible to that kind of entertainment, yes* 

Q. Now, Mr. Croteau, don’t you know that the average 
virile active man is susceptible to that sort of entertainment? 
A. I don’t agree with you on that, Mr. Hassell. 

Q. You don’t agree with that? A. No, sir. 

Q. You don’t agree that the average uninhibited male is 
enticed by a thing of this sort? A. Out of curiosity, yes; 
I concede you that, but I don’t think because he has any 
sexy motives behind it. i 

It is a common thing for all the Harvard students to want 
to go to The Old Howard but it is because they are curious 
and not because they have sex on their minds. 

Q. Now, referring, Mr. Croteau, on page 9S, to the so-called 
Varga girl calendar, note the way in which what purports 
or appears to be a magazine entitled “Dreamland” is part 
way draped over the hip and buttock of this figure. A. Yes, 
sir. 

Q. Noting also the scarcity of the covering and its 
apparent transparency. Would you say there is nothing 
indecent or objectionable about that picture? A. Consider¬ 
ing the modern standards and mores of the times, I would 
say not. 

To begin with, the Varga girl is not an actual reproduc- 
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tion. It is a composite picture made up by the artist’s mind 
and does not represent any individual. 

Q. By the way, Mr. Croteau, was the moving picture 
“Du Barry was a Lady” shown in Boston? A. Yes, sir, it 
was. 

Q. Did you see it? A. I saw it, I think, the first two 
reels of the picture. I was not able to see it all. 

Q. Did you see the Varga girl alleged reproductions in 
that picture? A. No, sir; I did not. 

Q. You would not be able to state that they were clothed 
for the arctic, as one might say, as compared with these? 
A. Not having seen it, I couldn’t say; no, sir. 

Q. Now, refer to the next picture on page 101, May. That 
picture in connection with the verse: 

“May’s a balmy sort of month 
That makes me apprehensive, 

A lot of fellows get the urge 
To start their spring offensive!” 

Look on this model’s face, her extremely scanty attire, 
her seemingly recumbent pose, and would you say there is 
nothing indecent about that picture? A. No, sir, it is not 
indecent. 

Q. Take the June picture on page 102. All of the clothing 
on this model appears to be the flowers in her hair and a 
scanty grass or willow girdle around her middle. Do you 
say there is nothing indecent or sexy, sexually enticing in 
that picture and the pose? A. No, sir. It is a fair repre¬ 
sentation of the modern standards. You see it every day 
on your burlesque stages and probably in legitimate plays. 

Q. You see every day on the burlesque stages a woman 
without anything about her breast and with such a garment 
as this woman has on? A. In this particular case the 
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breast is not exposed, it is covered by flowers and that is 
the same trick they employ at the burlesque houses. 

Q. The flowers are not attached to the body, are they? 
A. And they are not in the burlesque houses either. They 
are held in such manner as to cover the breast. They some¬ 
times use pigeons to do the same thing. 

Q. If this model’s breasts were exposed, do you think 
that would be objectionable? A. If the breasts were ex¬ 
posed, yes. It would not be allowed on the burlesque stagey 
in New England, at least. 

Q. I am talking about a magazine in Boston. Would the 
society take objection to it? A. It would take exception 
to it, I don’t know that it would take legal action, but it 
would take exception to it. 

Q. On page 103 the figure for July, and the verse: 

i 

“July’s a patriotic month 
And you will all agree 
Whoever dreamed this suit up 
Took a lot of liberty!” 

Does that indicate or refer in your mind to the extremely 

• i 

scanty state of her attire? A. Not to my mind. It might 
in some individual’s mind. I have seen worse on the beaches. 

Q. Without a brassiere? A. Lying on the sand, face and 
breast down in the sand, just as she is here. 

Q. Now, the next one, page 104, August. This model is 
in a recumbent pose, isn’t she? A. Depending upon from 
which angle you look at it. I can state she is in a recumbent 
position. 

Q. Now, the costume, if it may be called such, -which is 
painted on this model, reveals everything underneath it, 
doesn’t it? A. Well, it reveals in substance the contour 
of her body—not in detail. 
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Q. Doesn’t it accentuate? A. It doesn’t accentuate the 
umbilicus and it does not accentuate the nipples of the 
breasts. 

Q. Doesn’t it accentuate the nipples of her breasts? A. 
Not necessarily so. Again, I say it is not a true model. 
I think they have been created that way. 

Q. Why do you think they would be created that way? 
A. Because it is the artist’s idea of what the Varga girl 
should look like. I don’t think there is any sexy intent 
behind it. 

Q. Now, the verse on this says: 

i “I find a cool, secluded beach, 

A perfect August shelter, 

But all the men who pass my w’ay 
Just look at me . . . and swelter.” 


1410 


A. It is a normal thing to swelter in the summer time, 
isn’t it? 

Q. But they look at her and swelter. A. There again you 
have the individual’s inference. If you want to take that 
slant a person is at liberty to do so. 

! Q. What other slant can you take? Isn’t that what it 
says? A. I think it is reasonable to say that nine out of 
ten men can read this, read just what it says and not 
stumble on the exclamations or the words, and not get any 
cockeyed ideas about it. 

Q. You think nine out of ten men would read that verse 
and not get an idea that it was intended— A. To be 
smutty. 

Q. —to indicate that the person looking at that would 
have an increasing rise of blood pressure by reason of the 
instilling of sexual desires? A. I do not, Mr. Hassell, no, 
sir. 
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Q. And you think the sweltering part only refers to the 
weather in August? A. That would be my natural re¬ 
action to it. I can only speak for myself. 

Q. Do they swelter on the beaches in Boston in August? 
A. In Massachusetts, yes. 

Q. I thought the water was awfully cold up there. A. 
They are on the beach, not in the water. 

Q. Look at the picture on page 15, September, and the 
verse. This model is in a recumbent pose with the right 
leg cocked up, isn’t she? A. Yes, sir. 

Q. The verse reads: 

“September brings us cooler days 
But still I have to pose on, 

Oh, Mr. Varga, hurry up 

And let me put some clothes on!” 

Do you think that verse is intended to imply that she 
has no clothes on to speak of? A. No, I don’t agree with 
you, Mr. Hassell, I think it is the lament of what a model 
might say if she wrere actually a true living person. This 
is just a creation in the artist’s mind. 

Q. Would you say the costumes or one piece garment she j 
has on is transparent or translucent? A. No, it is neither j 
transparent nor translucent, nor diaphanous. 

Q. You can see at points the color of her flesh through 
this, cannot you? A. No, I don’t agree with you, Mr. Has- ! 
sell. 

Q. How- about in the middle of the figure? A. The 
contours are high-lighted. I wouldn’t describe that as the 
umbilicus. It is a high-lighted indentation in the color 
plate. 

Q. I am speaking of the dark shading in the pubic region. 
A. That is purely in the plate itself. I don’t think that is 
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intended to be obscene, whatsoever. I might add that I 
have seen worse in newspapers. 

Q. You mean in life-like colors such as this? A. Xo, 
sir, in black and white. 

Q. Now, wouldn't you agree. Mr. Croteau, there is quite 
a difference between running a picture in black and white 
and between life-like colors? A. If you are going to infer 
sex, I don't think it makes any difference. I think if a 
person is bent on finding sex in a picture, the color in 
which it appears makes no difference. 

Q. Whether or not a person is bent on sex, don't you think 
the natural color is a more pleasing reproduction than one 
in black and white? A. I concede you that, sir, but this 
is not a natural reproduction. 

Q. But it is an approach to the natural flesh color, isn't 
it? A. From the artist’s standpoint, yes. 

Q. It is an attempt to reach that. Now, refer to page 
106, October. A. Yes, sir. 

Q. The verse: 

“October is a lovely month 
Of yellows and of reds. 

The leaves start turning golden 
And I start turning heads!'' 

What sort of a costume would you describe this model 
as having, Mr. Croteau? A. It is a diaphanous garment 
that covers the breast, torso, and part of the buttocks and 
the pubic region of the subject. 

It is commonly used today in all theatrical productions 
and is referred to as a leotard. 

Q. Do you notice the point of the right breast showing 
through the material? A. I don’t think that is exaggerated 
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in any sense. I think I have seen that particular reaction 
of the female breast, even on actual persons. 

Q. But you notice that point, don’t you? A. Yes, sir; 
I do. 

Q. Would you say that is a bathing costume? A. No, 
I grant you it is not a bathing costume. I don’t think it 
is intended to be a bathing costume, Mr. Hassell. 

Q. You would not think that is a diving board she is 
lying on? A. I shouldn’t think so, no, sir. 

Q. Now, look at the November figure at page 107 and 
verse: 

i 

“November’s swell for hunting— j 

But this year it seems flat! 

The only men worth hunting for 
Are hunting for a rat!” 

i 

A. I think that is humorous. j 

Q. You think this picture is humorous when coupled 
with the verse? A. No, not the picture; I think the verse! 
is humorous. 

Q. Do you think the picture shows the model in a hunting 
costume? A. Well, if I am to base my observation on 
what again I see in burlesque houses—this must become 
pretty irksome—yes, it is. 

Q. It is a hunting costume? A. It is what is considered 
a theatrical costume. 

Q. A theatrical costume? A. Yes, and used extensively; 
throughout the country today by theatrical people. 

Q. A costume that has nothing supporting it at the! 
breasts and is cut clear down past the middle in the back?! 
A. I have seen far less on Georgia Sothern and if you have; 
seen her, you did. 
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Q. You say there is nothing in any of these pictures that 
might be considered as indecent, lewd, lascivious? A. If 
there is I fail to find it, Mr. Hassell. 

Q. Now, refer to page 123, “Ad Libbing with Esquire”, 
up under the top of the fourth column of that page, “Dear 
Doctor Diddle”. A. Yes, sir. 

Q. I believe you defined the word “diddle”. Where did 
you find that definition of it? A. If my memory serves me 
correctly, in a Webster’s dictionary. I think the definition 
of it is “borrow, steal, or to fool away time.” 

Q. How recently have you looked that up? A. As late 
as yesterday. So— 

Q. I see. So you expected to be asked about the meaning 
of that and you came prepared for it? A. Not necessarily. 
I was a little bit puzzled about it and when speaking about 
it I gave my opinion of what “diddle” was, and I was 
told that what I was defining was “doodle”. 

You and I and everyone does it whenever we are in a 
telephone booth, make pictures on the wall. It is a common 
expression used every day in the theatrical profession— 
“Go flub your diddle”. That is a common expression on 
the stage. 

Q. Is this word “diddle”, meaning frittering away your 
time, commonly used in New England? A. Yes. I repeat, 
it is commonly used on the boards of the theaters up there. 

Q. But you had to refresh your recollection on its mean¬ 
ing by looking it up in Webster, did you? A. Yes, sir, that 
is correct. 

Q. Now', page 137, the air raid wardens apparently on 
the roof of the building, seated by a skylight, one of them 
is rather wide-eyedly or bug-eyedly, looking into the sky¬ 
light and he has his fingers in his mouth, and the legend 
underneath: “And to think I gave up drawing.” 
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I would like, first, Respondent’s Exhibit, the copy of 
the New Yorker of August 7, 1943, that was introduced in j 
connection with this cartoon— 

j 

Mr. Bromley: Here it is (handing document to 
counsel.) i 

Mr. Hassell: This is Exhibit 2. Is there an 
Exhibit 1? 

Mr. Bromley: Yes. (Document handed to coun-! 
sel.) 

j 

By Mr. Hassell : 

i 

Q. Mr. Croteau, I believe you testified in connection 
with this cartoon that this is on a par or similar to pic¬ 
tures or cartoons appearing in Respondent’s Exhibits 1 ! 
and 2, one purporting to show men and women drawing 
from life in a life class studio, and number two showing 
a window washer on the outside of a window of the ! 
building, apparently looking in a studio window, and draw¬ 
ing the back of what appears to be a nude model on the 
side of the building. 

Do you recall those two in New Yorker? A. Yes, sir. 

Q. Do you say that these are similar to the cartoon in 
Esquire and have substantially the same import, or are j 
they worse? A. What I did say, Mr. Hassell, and probably j 
what the connotation inferred, if it should be so taken, j 
was that apparently what this subject’s mind was on was 
what was being reproduced inside the studio. In this one \ 
there is a skylight and the models, and he is probably censur- ! 
ing himself for having given up drawing. 

It is a very plausible thing. 

Q. Yes. You think the black and white sketched drawings 
in the New Yorker are more objectionable from a spicy 
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standpoint than the cartoon using one color plus black 
and white, appearing at page 137 of Esquire? A. Well, I 
do say if you are comparing the two pictures, here are two 
men on a roof top, in a very innocent pose, sitting on a 
box with a telescope by their side, and here you have the 
original model and five easels representing the nude woman, 
one of the artists, purportedly a woman. 

Q. Now, this cartoon in Esquire, January issue, page 137, 
does that indicate that those two men are peeking, or one 
is peeking and the other has been peeking through the 
skylight at a scene not intended for his or their eyes? A. 
I think the inference is that he has been peeking at just 
such a scene as this, or similar. 

Q. Well, would the fact that they were peeking make 
the Esquire cartoon more risque than the ones in the 
New Yorker? A. I shouldn’t think so, no. 

Q. You think it is all right for men to peek at nude 
women whom they are not supposed to see? A. I don’t 
think it is any worse for an individual to be sitting on a 
roof top and looking through a skylight, than it is for an 
artist to sit in a studio and paint a nude woman, a nude 
model. Substantially they are one and the same thing. 

! Q. You believe an artist sitting in a studio, following 
his business, vocation or avocation, painting from a nude 
model, as shown in those cartoons there, with a front view 
of the model being simply pen outlines of the figure, would 
be just as objectionable or more objectionable than this 
scene depicted in this cartoon on page 137 of January 
Esquire? A. I don’t think the peeking thing in this par¬ 
ticular scene is the highlight or the inference. Here is a 
man who stops to think, “I gave up drawing.” Apparently 
he is lamenting with himself because he seems to be an artist 
or a draftsman or something like that. Of course, if you 
want to imply dirt in it, why, it is very possible. 
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Q. Appearing in a risque magazine such, as Esquire, would 14.99 
it be natural to imply that inference? A. I can say that 
it is intended to be humorous. 

Q. In that way? A. In that way, yes, sir. 

Q. I see, sir. A. But not offensive. 

Chairman Myers: Is this a convenient place for us 
to adjourn? 

Mr. Hassell: That winds up the January issue. 

Chairman Myers: If that is so, we will adjourn j 
until 9:30 tomorrow morning. 

(Whereupon, at 5:00 o’clock, p. m., the hearing 
in the above-entitled matter was adjourned until i 
9:30 o’clock, a. m., Saturday, October 23, 1943.) 
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HEARING OF OCTOBER 23, 1943. 

PROCEEDINGS RESUMED. 


Chairman Myers: Suppose we start, gentlemen. 


Louis J. Croteau a witness called by and on behalf of 
the Respondent, having been previously duly sworn, re¬ 
sumed the stand and testified further as follows: 

1433 Cross Examination by Mr. Hassell (Continued): 

Q. Mr. Croteau, calling your attention to Respondent’s 
Exhibit 3, Colliers for February 6, 1943, page 30, the car¬ 
toon outlining the two rather grotesque figures under which 
appears: “Do you suppose, Professor, it is just because 
I don’t understand women?” 

Do you take the position, sir, that that cartoon is objec¬ 
tionable from an indecent standpoint, and as objectionable 
as the skylight air-raid warden peepers you referred to 
yesterday afternoon? A. Well, I would say that it is a 
reasonable similarity. 

Q. Now, will you refer to the February issue of Esquire, 
page 65, the Sultan cartoon, showing what appears to be 
an auctioneer with the girl in a scanty costume beside him, 
under which appears: “What I am bid for this 100 pounds 
of sugar?” A. Yes, sir. 

Q. What is your idea as to what is intended to be con¬ 
veyed by this cartoon to readers of the publication Esquire? 
A. I believe that the idea that is to be conveyed is to be 
humorous. I mean, it is not at all unusual for Turkish 
customs to auction off concubines and bits of sweet females. 
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To refer to it as a sweet 100 pounds of sugar is simply 
trying to be humorous. 

Q. May I have the New Yorker of September 11, 1943, 
which is Respondent's Exhibit 4? I believe, Mr. Croteau, 
the Sultan cartoon that you refer to was mentioned by 
counsel in connection with this Respondent’s Exhibit. A. 
Yes, sir. 

Q. What is the similarity there between that cartoon and 
the one in Esquire, February issue, at page 65? A. I would 
say that the similarity is that both have services for sale. 
In the Sultan cartoon the auctioneer announces the sweet¬ 
ness of this presumed concubine where, in this instance, 
apparently a prostitute is selling or soliciting on her own 
in the doorway of an employment agency. 

Q. Just read what appears in the body of the cartoon 
there. A. Right here, sir (indicating)? 

Q. Yes; and what appears underneath. A. “Men wanted, 
experienced and inexperienced. Good pay”. And then I 
can make out the words, I suppose it is, “While you earn”. 

Q. And there is a woman standing in the doorway? A. 
Yes, sir. 

Q. And you read from that that instead of her selling 
her services, the men ought to be paid? That is your un¬ 
derstanding or what you got from it? That is your under¬ 
standing or did you get a different understanding of it? 
A. No, I didn’t get that understanding from it, Mr. 
Hassell. I don’t think the sign is intended. That this 
part “Men Wanted”, I think is very significant. “Experi¬ 
enced and inexperienced” is significant, principally the 
words “Good pay”. They have some bearing on it. I don’t 
think the rest of it has. 

Q. Now, page 95 of the February issue. In connection 
with the language in “The Unsinkable Sailor” article or 
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story in the February issue of Esquire, page 95, your atten¬ 
tion was called on direct to matter appearing in, I believe, 
one or two sentences on page 56 of the April 6, 1943, issue 
of the New Yorker, Respondent's Exhibit No. 5, as part of 
an article starting on page 44 of that publication, entitled 
“A Reporter At Large” and following with the column on 
page 48, a column on page 51, a column on page 52, one 
on page 53, one on page 54, and one on page 55, and then 
you get down to the end of the article on page 56 and we 
have four or five sentences in a space of a little over an 
inch on that page. 

Do you think that that is as bad as the material in “The 
Unsinkable Sailor”? A. I think that the description in 
that paragraph, Mr. Hassell, is far more forceful than 
what appears in “The Unsinkable Sailor”. 

In “The Unsinkable Sailor”, the word “sonovabitch” ap¬ 
pears once, and here beyond the word “son-of-a-bitch” you 
have profanity and the words “God damn it, guts”, which 
also imply vulgarity. 

As a matter of fact, he repeats “God damn it” twice. 

Q. Point out the matter in there that is comparable to 
the portion of this story or article appearing on page 95, 
fourth column, near the top: “How’s chances to lower the 
boom on you, sister?” A. I fail to see that there is any¬ 
thing that compares with the sentence: “How’s chances 
to lower the boom on you, sister?”, but I repeat that yes¬ 
terday I gave an explanation— 

Q. You needn’t repeat. Let’s get along, sir. 

Just one other question in connection with that “How’s 
chances to lower the boom on you”. 

What portion of a man is comparable to a boom on a 
cargo vessel, in your mind? A. Well, comparing the mean¬ 
ing of the sentence: “Let’s lower the boom on you, sister”, 
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or “How’s chances to lower the boom,” I compare it with 
the remark: “How’s chances of putting the arm on you,” 
which is a commonplace remark meaning: “How’s chances 
of making a loan”. 

Q. But, in this instance the girl jumped up in terror 
and ran screaming from the room. “Oh, that man! That 
man!,” she cried, “he wants to do something terrible to 
me”. 

Do you think that leaves any ambiguity of what is in¬ 
tended by that sentence: “How’s chances of lowering the 
boom on you, sister?” A. It means that the girl was 
absolutely misconstruing what was said and absolutely mis¬ 
applying the words. 

Q. I believe attention was also called on direct to Re¬ 
spondent’s Exhibit No. 6, an article appearing in the Feb¬ 
ruary, 1943, issue of the Cosmopolitan, in connection with 
the article by Edmund Gilligan entitled “The Court of 
Lost Ladies”, at page 60 of the April, 1943, issue of Es¬ 
quire. 

Isn’t it a fact that the Cosmopolitan article has a sub¬ 
title entitled: 

“How much do you know about the alarming rise in 
crime among our boys and girls between the ages of 12 
and 16? Why have crimes of murder and sex become com¬ 
monplace? Here are the facts. They are not pretty read¬ 
ing, but they are true. What are you going to do about it?” 
The article is entitled “Our Teen Age Crime Wave”. 

Have you read this article, sir? A. No, I have not. 

Q. You have not read it? A. No, sir; I have not. 

Q. So you are not able to compare that with Gilligan’s 
article? A. No, sir. 

Q. Now, in that connection, have you read the matter 
appearing on page 46 of the March 29, 1943, issue of Time 
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headed, “Health Among the Amateurs.” Have you read 
that? A. Yes. 

Q. You say that compares with the article of Gilligan’s 
on the Court of Lost Ladies? A. I think the Court of 
Lost Ladies is a far more sincere article than that one, sir. 

Q. But this article in Time is an article reporting matter 
developed at a House Naval Affairs Committee hearing. 
A. Yes, sir. 

Q. Is it not? A. Yes, sir. 

Q. In so far as you are aware, is the Gilligan article 
factual or fanciful? That is, is it factual report or is it 
a story? A. In so far as I have been able to ascertain, 
and from what I know of procedure of courts, this is a 
factual report. 

Q. The article does not purport to be a factual report, 

1 does it? A. I did not find anything in it that said so, 
no, sir. 

Q. So far as the reader might judge, this article was 
derived from the fancy of the writer based upon some ex¬ 
perience possibly, but he does not name any dates, places, 
the name of the judge, and the names of the participants, 
i does he? A. No, he does not, but I would not imply that 
the reader would imply that it was a fanciful article. I 
remember distinctly having read it at the time and I did 
not think for one minute that it was fiction. 

Q. It does not purport to be a factual report? A. No, 
it doesn’t say so in so many words, no. 

Q. Does the article point to the way in which prostitutes 
may escape punishment? A. I hardly think so. There is 
no question but what some prostitutes who come before a 
bar of justice know all the answers, but I don't think the 
article was intended to be a lesson or instruction in that 
vein. 
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Q. Well, I was not asking you what you thought the 
article was intended to show, but I asked you if on page 61, 
the third column, beginning with the third paragraph and 
extending over near the bottom of column four on that 
page, it does not recite how a blonde woman disposes of 
the charge against her and was allowed to go scot free? 
A. Yes, sir. 

Q. That is a fact? A. Yes, sir. 

Q. Would you say that that was instructions to prosti¬ 
tutes as to how to comport themselves in escaping punish¬ 
ment? A. I doubt it very much. I doubt very much if 
there are many prostitutes who read Esquire. 

Q. What is the basis of that statement? How many 
prostitutes do you know, sir? A. Well, roughly, last year 
we arrested over 10S of them and convicted probably 26 
to 27 of them. 

Q. And you personally knew all of these and what they 
read? A. 2so, sir, I didn’t know them personally. 

Q. They didn’t tell you all the things they read, did 
they? A Well, I might say that in the number of places 

that we raided, it is customarv to seize the material that 

* %> 

is found in the establishment, and at no time ever during 
any of those raids did I ever see Esquire on the premises. 

Q. Were you looking for Esquire at the time, Mr. Cro¬ 
teau? A. Not necessarily Esquire. I was looking for every¬ 
thing that might help us in the case. 

Q. Now do vou recall definitelv. so definitelv that vou 
are able to swear to it, that in none of those houses was 
there a single copy of Esquire? A. I couldn’t take an oath 
on it, no, sir. 

Q. Further than that you did not question these prosti¬ 
tutes on their reading habits, if any, did you? A. Knowing 
their general habits, I don’t think the}' are intellectual 
enough, that is, the majority of them. 
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Q. Answer the question, will you please? A. No, sir, 
I did not. 

Q. Did you read, referring to the February issue of 
Esquire, pages 76 and 77? A. Yes, sir. 

Q. Did you read the story “Home Sweet Ruby Street”? 
A. Yes, sir, I did. 

Q. And in that story did you note the drawing at the 
bottom of page 77? A. Yes, sir, I did. 

Q. And the accompanying text describing the incident 
of the visit of Mrs. Finn to this place? A. Yes, I did, 
Mr. Hassell. 

Q. That describes her call into a sleeping room, doesn’t 
it? A. Yes, sir, it does. 

Q. In which a male and female young couple are in bed 
together? A. Yes, sir. 

Q. And apparently the parents or two old people are 
also present in the room? A. Yes, sir. 

Q. And while this visitor, Mrs. Finn, is there, the two 
young people get up and put on their clothes, dress in her 
presence. You recall that? A. Yes, sir. 

Q. And you also recall that this appears in the article: 

“Thinking it better to begin afresh, she fastened her good 
eye severely on her notebook and presently flung at Mrs. 
Vermillion a new leaf, the writing on which became slightly 
furry as her wandering eye, cast presumably in the direction 
of the ceiling, caught Edna and Radiant gingerly dressing. 
Radiant, only half clad and suspecting the vagrant eye to 
be focused on him, winked slowly at Mrs. Finn.” 

Do you think that language, coupled with the drawing, 
conveys anything salacious? A. To me it conveys that 
there is no question but what the man and the girl were in 
the bed. It doesn’t indicate anything beyond that. If the 
individual reading it wants to infer more than that I am 
afraid there is ample there from which he can do so. 
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Q. Do you think it is decent to picture by a drawing 
and by language, such as this, a scene of this kind? A. 
Well, in connection with the locale of the story, I don’t 
think there is anything unusual about it. 

Q. Are you familiar with Harlem? A. Somewhat, yes, 
sir. ! 

Q. And the habits of its inhabitants? A. Yes, sir. 

Q. Are you familiar with scenes of this sort happening 
in the dwellings of the inhabitants in Harlem? A. I am 
not familiar with them personally, no, sir. 

Q. You say it is nothing uncommon in the locale? A. It 
is generally conceded that the morals of certain groups of 
inhabitants in Harlem are low’ in their responsibility to 
society. 

Q. Do you think it is perfectly proper that this type of; 
material be carried through the mails under the stamp of 
approval of the Post Office Department and at a substantial j 
loss to the taxpayers? A. I do, sir. 

Mr. Bromley: Mr. Chairman, may I ask Mr. Has* 
sell whether he contends that there is an additional' 
question here to obscenity, that is, w’hether we are; 
entitled to have the stamp of approval on our pub¬ 
lication, or entitled to a subsidy? Is that something 
different from obscenity? 

i 

Mr. Hassell: Why, I submit the question involved j 
here is really whether or not this publication is enti¬ 
tled to the second-class privilege. 

Now, if it complies writh all the conditions laid j 
down by law’, it is certainly entitled to the second- i 
class privilege. 

The first of those conditions under Section 334 of i 
39 U. S. Code is that it must be mailable matter, i 
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I grant that. But if it is shown that this publica¬ 
tion over a large number, or a series of issues, con¬ 
tinuously and as a usual thing is putting out objec¬ 
tionable non-mailable matter, then it certainly is not 
entitled to the second-class privilege. 

That question was disposed of by the Supreme 
Court in the Burleson-Milwaukee Leader case. The 
matter there, of course, was subversive. 

There is a further matter in connection with this. 
I will cover it more fully in the argument. But we 
are not dealing with a criminal case here. This stat¬ 
ute makes matter non-mailable and imposes a duty 
and an authority on the Postmaster General to ex¬ 
clude matter from the mail. His right and his duty 
under that portion of the statute has been accepted 
by the courts. This is not a criminal action. 

We are not required here to establish such a de¬ 
gree of indecency as would convince a jury beyond a 
reasonable doubt. 

Chairman Myers: Does that clear the matter up 
for you, Mr. Bromley? 

Mr. Bromley: No, it only makes it more confus¬ 
ing. It seems to me that we are entitled to have him 
state whether or not it is not the fact that the only 
question is obscenity and not whether a magazine is 
entitled to a subsidy, or whether it is objectionable 
on some other ground. It seems to me that the only 
question here is whether this magazine is obscene un¬ 
der the criminal statute. Of course, this is not a 
criminal proceeding, but it seems to me the only 
question here is, is it obscene under the criminal 
statute, and if it is, then it should not be mailable. But 
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there is no question as to whether it is objectionable 
to the Board, or whether it is entitled to a subsidy or 
not. 

If it is obscene then it should not be mailable. If 
it is not obscene then it should be given the second- 
class privilege. 

Mr. Hassell: I don’t see how the Board can escape 
considering the matter in this magazine in the light 
of the issue, and the sole issue involved here is as to 
whether this magazine is entitled to a subsidized 
postal rate and to the approval of the Post Office 
Department under the 4th condition of the second- 
class Act. Of course, we go back of the mailability 
on account of the matter that we are calling atten¬ 
tion to here. 

Chairman Myers: There is no question pending. 
Mr. Bromley simply wanted to have cleared up in his 
mind the issue that was before the Board. 

It strikes me that the issue here raised is whether 
or not this matter is obscene. It implies, of course, 
the question that Mr. Hassell has raised, whether or 
not to be obscene it must be sufficient to support 
criminal action. There has been a great deal of dis¬ 
cussion about that, but it has always been a question 
in my mind as to whether the line was not drawn at 
the jail door. 

By Mr. Hassell: 

Q. Now, referring to the material on page 9 of the March j 
1943 issue of Esquire. This is, you will note, an advertise- I 
ment of Thorne Smith’s books which is headed “Thorne : 
Smith's Three Wittiest, Most Ribald Novels Now In This 
Big Brand New Volume.” 
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i Xow, under that is, “America’s one and only Rabelaisian 
humorist!” A. Yes, sir. 

Q. Have you read that advertisement and noted the il¬ 
lustrations therein? A. Yes, sir, I have. 

Q. Would you say that that advertisement is so worded 
as to leave the reader to believe that if he purchased this 
book, or these books, he will get something obscene, lewd, 
indecent, or rotten? A. So, sir, I wouldn’t. 

Q. Sow I refer you to matter appearing on page 10 of 
i that issue under the “Sound And The Fury,” and the repro¬ 
duced letter signed “Somewhere, Indiana, D. S.” and the 
■ heading of it is, “On putting Esky in a cap and gown.” 
Have you read that? A. Yes, sir, I have. 

Q. I call your attention to the parenthetical matter ap¬ 
pearing in the first column of this reproduced letter. A. 
Yes, sir. 

Q. I ask you to note that matter: 

“You probably envision a bald-headed gentleman gazing 
at Varga vistas of forbidden fruit, but as a matter of fact, 
I’m quite young and that’s not my dilemma.” A. Yes, sir. 

Q. That is in the first part of that. Do you have the 
same view as expressed here with reference to the Varga 
girl pictures? A. Xo, sir, I do not. 

Q. Why do you think Esquire would publish and adver¬ 
tise to its readers this view of the Varga girls as forbidden 
fruit? A. As I understand it, it is a letter that was received 
by the editor and is reproduced and it reproduces hundreds 
of letters which are received by the editor of Esquire. 

Q. But why would that letter be reproduced? Why 
would they select this letter out of many hundreds and 
thousands of letters? A. I don’t know that they selected it. 

Q. Well, they certainly did if they published it here and 
did not publish a great many others that they received. 
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A. I don’t know that they have any set method of selection. 
Probably they pick them out at random. 

Q. Now, further on down in the last paragraph, past the 
center of the last paragraph, it says: 

“The only way in which this could be done, without dis¬ 
turbing small-town codes of conduct, would be to semi-cam- 

! 

ouflage that bulge-eyed masher on the front of each issue 
and make it appear like the front of, let us say, Harper’s 
or the Atlantic.” 

Do you agree with the characterization of Esky on the 
front covers as “that bulge-eyed masher”? A. Well, he is 
a bulge-eyed creature. I don’t know that you would refer 
to him as a masher. 

Q. What is a masher? A. A masher ordinarily is a man 
who is concerned with annoying women. 

Q. He tries to pick up women for immoral purposes, is 
that it? A. I won’t concede immoral purposes, but he does 
annoy them. 

Q. Women who are strangers to him? A. Yes, sir. 

Q. Now, referring to page 49 of this March issue. An¬ 
other one of the so-called Sultan cartoons. Now this show^ 
two soldiers and what appears to be a scantily clad slave 
girl to whose leg is attached a card reading “Happy Births 
day.” And underneath is the sub-title, “I winder how the 
sultan knew this was mv birthday.” 

What do you think a soldier in this sort of setting could 
do with a slave girl sent to him as a birthday present? A. 
Well, he could do any number of things. She could be 
used for mild entertainment, she could be used for other 
types of entertainment, she could be construed as being sent 
there purely for the curiosity of it, or anything else. 

Q. You don’t think it is fair to infer from this cartoon 
in this issue of this man’s magazine that anything indecent 
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or indecent relations were implied? A. Not unless the 
individual wants to imply it himself. 

Q. And you don’t want to imply that? A. No, I fail to 
see that there is anything but humor in it, Mr. Hassell. 

Q. Where is the humor? A. There are two soldiers ap¬ 
parently of the French Legion in the middle of the desert, 
who probably very seldom see women of any kind, and one, 
in an effort to be facetious, turns to the other and says: 
“Look at what the sultan sent me for my birthday”. 

I don’t think it implies anything beyond that, 
i Q. Now, on page 68 of the March, 1943, issue, of Esquire. 
In the center column of this article: “The Fall of the Flat¬ 
tering Word”, there is a statement: 

“Rarely on the justifiable ground that these clothes will 
reveal and conceal so craftily that men will be driven mad 
with desire.” A. Yes, sir. 

Q. Do you agree that women may wear clothes that 
will accomplish that? A. I believe so. I think that in the 
Gay ’90s that is just exactly what did happen. 

Q. You say in the Gray ’90s the clothes revealed por¬ 
tions of the ladies’ anatomy? A. I believe that the trend 
in that period was the abundance of clothes that a woman 
wore which created a desire on a man’s part to investigate 
the anatomy. 

Q. So the less a woman wears, the less attractive she 
becomes. Is that your belief? A. Yes, sir. I believe that 
is so. It is proven in our nudist colonies. 

Q. So if the Varga girl pictures had nothing resembling 
clothing on them, they would be less attractive than they 
are now? A. I believe so, yes, Mr. Hassell. 

Q. That is, from a sexual standpoint. So the absolutely 
nude form would be less objectionable and less indecent 
than a woman clothed as in the Gay ’90s? A. The true 
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test of that is your strip tease features, which receive 
less attention and less applause from the male audience 
than do your chorus girls, who wear considerably more 
clothing. 

Q. But it is a fact that burlesque shows are still making 
use of strip teasers, isn’t it? A. I think the better produc¬ 
tion managers have come to the conclusion that they are 
just excess baggage, where three or four years ago there 
were four strip tease artists featured in any production, \ 
thev were decreased to two, and sometimes to one. 

+ -7 

Q. Referring to the $4.40 burlesque show, “Star and 
Garter’. How many strip teasers do they have there? A. 
If I recall correctly, four. 

Q. Referring further to the article: “The Fall of the 
Flattering Word”, on page 68: ! 

_ i 

“When we approach the young of the species, the inno¬ 
cents at college, we are a little franker. A ‘show off V-j 
neck’ or a ‘skirt pleated for action’ (on a bicycle, so be 
quiet) are at least ‘functional’ ”. 

What is the purport of the matter in parentheses in con¬ 
junction with the other matter in this portion I have read? 
A. I think the writer is trying to convey today that wei 
are more frank about our expressions about our attire than! 
we were probably a quarter of a century ago. 

Q. Referring to the words: “Skirt pleated for action! 
(on a bicycle, so be quiet)”, what do you think that conveys? 
A. I think the idea is to dismay anybody who may have 
any dirty thoughts about it, sir. 

Q. But isn’t the prospect of a dirty thought made in¬ 
escapable by the parenthetical matter “on a bicycle, so 
be quiet”? A. There again, it depends upon the individual 
reading and the interpretation he places upon it. 
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Q. You wouldn't place any such, interpretation on it, 
would you? A. No, sir, I would not. 

Q. Now, referring to page 107 of this issue. Here we 
have the hill-billy cartoon showing a woman nursing a 
baby and another one beside her chair on the floor bawling, 
apparently, and the statement underneath: “Seems like 
somebody's allers clamorin’ to somebody to open up a 
second front, don’t it?” 

Is it common in Boston or in the area in which you 
operate, for women to nurse their children in public? A. 
In regard to that, I might say that sometime in the past 
six months I had occasion to make a visit to Lewiston, 
Maine, and coming back a woman was nursing a set of 
twins on a day coach. No one paid any attention to it. 
I think it is a normal function. 

Q. Is that a common occurrence through New England? 
A. Not a common occurrence, Mr. Hassell, no. 

Q. Referring to the April issue, Mr. Croteau, of Esquire. 
Would you say that the breasts of the female figures on 
this cover page, front cover, are over-emphasized? A. To 
begin with they are not females. They are caricatures 
modeled out of clay. 

Q. They are not meant to represent females? A. Nat¬ 
urally, they represent females, but it is obvious to any¬ 
body with reasonable sense that it is not a female figure. 

Q. But would you say the breasts of these figures are 
overly emphasized? A. I think both the—as a matter of 
fact, the head, the shoulders and the breasts are over¬ 
emphasized. 

, Q. Now, refer to the verse printed in connection with 
the Varga girl picture at page 38 of this issue. Have you 
read that verse headed: “Peace, It’s Wonderful!”? A. 
Yes, sir, I have. 
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Q. The latter part of it: 

“And then leads her to the altar on the run— 

She will let him slumber heavily 

Where once he woke to reveille 

And never bawl him out about his lapse; 

But, unless my eyes deceive me, 

He won’t be so lax, believe me, j 

When the clock upon the mantle points to ‘taps’!” 

I 

Do you say that is not an indecent connotation, Mr.’ 
Croteau? A. In my opinion, it is not. 

Q. What does that refer to? A. Well, it is a soldier boy 
who is coming back after slapping down the Axis, and it is 
clear he is apparently going to run his fiancee to the altar 
and get married, and it goes on to say that she will never 
bawl him out about his lapse if he oversleeps in the morning. 

The only thing that it infers, and it is quite proper, is 
that he won’t have any objections about going to bed at 
night. There is nothing objectionable about going to bed 
with your wife. 

Q. “Unless my eyes deceive me,” refers to this Varga girl 
picture in a brief, somewhat military, private first class 
Army uniform. A. Well, I think if you find any fault with 
the uniform at all it is just downright silly. 

Q. I see. You don’t find any fault with the figure, either? 
A. No, sir. It is not a true figure, but from an artist’s stand¬ 
point I think it is well done. 

Q. The uniform or dress is cut down rather low in front, 
isn't it? A. Yes, sir, but I have seen a lot less on women. 

Q. And it is so sheer that you can see the umbilicus, can’t 
you? You can see where it is? A. That is the impression 
of where it is. 
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Q. Just below the belt buckle? A. Yes, sir. 

Q. At the line: 

“But, unless my eyes deceive me, 

He won’t be so lax, believe me”, 

refers to the Varga girl picture and such use he is to make 
of her, doesn’t it? A. No, I don’t tie in the two at all. I 
mean I consider the verse as entirely separate from the pic¬ 
ture. It has no connection with it. 

Q. Now, referring to the May issue of Esquire. You are a 
sort of expert on burlesque, aren’t you, Mr. Croteau? A. I 
have been told that I am, yes, sir. 

Q. How many shows do you attend a week? A. Probably 
six or eight. 

Q. Six or eight a week? A. Yes, sir. Beyond that, I think 
I take in probably at least two floor shows at night clubs 
every night of the week; that is, six nights a week. 

Q. Don’t you often find yourself going to sleep at some 
of these shows by reason of having seen the same sort of 
show over and over again? A. No, not actually going to 
sleep, but I find it irksome. 

Q. You find it very tiring? A. Yes, sir. 
i Q. In other words, you are surfeited with burlesque, aren’t 
you? A. Yes, sir, probably I am. 

Q. So the article on page 32 of this May issue: “The 
Savage Beast In Us. Dispelling the hopes of burlesque en¬ 
trepreneurs and fears of censors that the strip has sensory 
appeal”, by Paul Gallico, is, to use the language of the street, 
“right up your alley”, isn’t it? A. Yes, sir; it is. 

Q. Any sort of digs that any sort of writer could throw' 
at burlesque would please you very much, wouldn’t it? A. 
Not necessarily, no, sir. 
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Q. You are tired of it, you would like to see it stopped? • 
A. Xo, sir. I do believe in a sense of fair play and I do 
believe the producers of burlesque have an investment and j 
they are entitled to have it protected. 

Q. But, I believe you described the “grind” and the j 
“bump” which you stated are well illustrated by the pictures j 
on pages 32 and 33 of this article? A. Yes, sir. 

Q. As being not at all in good taste? A. Xo feature of 
the strip tease is in good taste, Mr. Hassell. 

Q. Well, will you answer my question? A. Yes, sir; I do. 

Q. As being not at all in good taste? A. Yes, sir; I do. 

Q. Now, you think, on the other hand, that these illustra¬ 
tions in connection with this article which you say correctly | 
portrays those things not at all in good taste, is in good 
taste? A. Xo, I think that these caricatures here are not j 
in good taste, but they are not obscene, and as I understand i 
it, the charge here is obscenity. 

Q. In your opinion, pictures which are designed to show ! 
and which you say do show the grind and the bump and the 
strip tease are not indecent in a magazine of this sort? A. 
Xo, sir; I do not. 

Q. Do you think the average reader of Esquire would get 
the same reaction from this article that you, an expert on 
burlesque, would get from it, Air. Croteau? A. I think it is 
reasonable to assume that a good percentage of them would. 

Q. Do you know any other patron of burlesque who goes j 
to see burlesque shows six or eight times a week? A. Xo, 
and if he does I don't think he is quite normal, if it is not j 
part of his job. 

Q. Xow, referring to page 48. This is another one of the ! 
air raid watchers cartoons. You will notice the figure with 
the binoculars is looking down from the top of this building, 
which appears to be in a congested city area with buildings 
all around. A. Yes, sir. 
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Q. Do you gather from this picture that he is peeping 
through a window at night? A. I don’t concede that he is 
peeping through a window. He may be peeping at something, 
not necessarily through a window. 

Q. Well, you can see light coming through the buildings 
across the way, can't you? A. Yes, but not in the direction 
in which he is looking. 

Q. You think probably he is trying to look in a window 
that has no light in it at all, or in a room that has no light? 
A. I don't think what I think matters at all. It was the in¬ 
tent here. The intent here is, I think, to be humorous and 
funny and I think a good deal is left to the imagination of 
the man that looks at the picture. 

Q. Well, what does your imagination tell you that he is 
looking at? A. He probably is looking at exactly what the 
cartoon says, looking at a B-17 or a P-40; a large airship 
or probably a stream-lined one. Probably he is looking, and 
the inference might be drawn by somebody that he is looking 
at women. 

Q. Now, let us see, your first instance there. He is prob¬ 
ably looking at an airship. A. Yes, sir. 

Q. A large airship? A. Yes, sir. 

Q. Is it customary to find a large airship down on the 
ground in the midst of city buildings? A. I think you will 
notice in the same picture that the background indicates 
these lights that are illuminating the sky. It is an indication 
that the airfield is not far away. 

Q. Let us grant that. That is the airfield, but he is not 
looking in the direction of the airfield at all, is he? A. That 
is right. But the airfield may be in this direction. 

Q. Now, Mr. Croteau, from this picture you wouldn't think 
that that man is looking at an airfield, would you? A. No. 
My first inference was not that at all, Mr. Hassell. 
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Q. Pages 86 and 87 of this May issue. This deals with the 
Exploits of Esky strip, a strip of cartoons running across 
those two pages, beginning with 29 and running through 32. 
Did you consider the text in connection with those cartoons? 
A. Yes, sir; I did, Mr. Hassell. 

Q. Starting at the bottom of the cartoon, 28, it says: “The 
lady dislikes men, but wants a baby, so I sold her a ticket 
for the time when women can become pregnant by taking 
an electric shock”, and so forth. 

The first cartoon, 29, shows Esky peeping over some bushes 
at what appears to be a young nude woman in water up to 
her waist. A. Yes, sir. ; 

Q. Then the text brings her out of the pool and she dresses 
while she \yalks along with Esky and they go to Finneagan’s 
Dell to view other totally naked females. A. Yes, sir. 

Q. And the red head explains that that is the abode of the 
Libidos “where they gather when they are not on men’s 
minds”, and so forth. 

You say that those cartoons and that text does not deal 
with anything indecent or imply any indecent thoughts? A. 

I respectfully submit, Mr. Hassell, that in my opinion, and 
after a good deal of consideration, this is probably the worst 
feature that I have found in Esquire so far, but I do not go 
so far as to concede that it is indecent. It is utterly in bad 
taste, I thought. I readily concede it is utterly in bad taste, 
both in text and in design. 

Q. Well, how is it so bad, sir? Tell us that. A. Well, it j 
is bad in that it depicts a character who habitually is always 
being entranced or enticed to be in the company of women j 
and who is quite fastidious in his manners. I have never at 
any time seen Esky in any compromising situation, but he! 
is always on the border-line. 
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Q. Now, wliat do you think about Esky peeping over the 
bushes looking at these women in the nude? A. Well, I 
think that probably he is doing the same thing that a lot of 
men would do under the same circumstances. 

Q. You think that is perfectly decent, do you? A. I do 
not. I told you that I concede that it is utterly improper. 

Q. You do think it is decent, though, for a man to take a 
peek over bushes at a woman nude, in bathing? A. Perhaps 
not in all circles it is considered as indecent. I do not consid¬ 
er it as indecent, but improper and in very bad taste. 

Q. How is it improper? A. Well, it is not the thing that 
a gentleman would do. 

Q. Oh, I see, you have certain standards for gentlemen 
and certain standards of decency. Well, where do you 
draw the line? A. I think there again that lies with the 
individual. There are many gentlemen who are so-called 
gentlemen on the surface and have all the appearances of 
being so, but under the right circumstances may very easily 
give in to their inhibitions and do the indecent thing. 

Q. Now, you notice Esky ? s goggle eyes are focused on 
this nude girl in the pool? A. Yes, I do. 

Q. Do you think there is anything indecent about that? 
A. Not indecent, but improper. 

Q. You notice in the next strip his goggle eye, the one 
visible, is pointing towards the totally nude female around 
behind that bush? A. Yes, sir; I do. 

Q. There is nothing indecent in that? A. No, sir. It is 
improper. 

Q. But to your mind this is the worst feature that you 
found in any of those issues of Esquire? A. In my opinion, 
Mr. Hassell, it is. 

Q. Now, referring to page 93, the text described in the 
picture on page 92 of this issue. The text or descriptive ma- 
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terial of “Broadway for the Boys”, which has under it “The 
juke joint scene from the ‘The Eve of St. Mark’ ”, and the 
text reads: “These soldiers have just come from a discussion 
of a hygiene lecture in which it was estimated that in the 
Army 20 per cent don’t, 20 per cent do, and 60 per cent 
might.” A. Yes, sir. 

Q. And then it refers to the characters and says: “Lil 
tells how dull it was in town before the Army moved in, 
but hints there can be too much of a good thing. 

“ ‘This is practically inflation, what we’ve got now.’, she 
complains. One thing leads to another and another leads 
straight back to barracks when Quizz decides he belongs to 
the first 20 per cent. ‘I have a hell of a hankering,’ says 
Marion. 

“ ‘But you’re the strong, solid man and you bear the purse. 
I bow to your judgment and follow.’ ” 

You say there is no indecent implication to be derived 
from this textual material, referring to the picture on the 
preceding page showing the soldier seated with the girl in 
his lap ^ith her arm around his neck, and they are both 
holding glasses indicating that they have had a part of a 
drink? A. I say that the text meaning is no worse than it 
is in the play itself. Insofar as the picture is concerned, 
I fail to see anything indecent about it. 

Q. It is perfectly decent for a young woman to sit on the 
lap of a young man with her arm around his neck and her 
dress showing up to her knees, and a little beyond, and ap¬ 
parently taking a drink with him? A. I might say to that, 
Mr. Hassell, that I see this very thing happen probably half 
a dozen times each night in my working week. 

Q. And that makes it proper and not indecent? A. It 
doesn’t make it proper, but it doesn’t make it indecent, either. 

Q. It doesn’t make it indecent? A. Xo, sir; it does not. 
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Chairman Myers: We will take a recess for a short 
time. 


(Whereupon, a brief recess was taken.) 

Chairman Myers: Proceed, gentlemen. 

By Mr. Hassell: 

i Q. Mr. Croteau, referring to the June issue of Esquire, 
page 34—that is the Varga picture entitled “Something for 
the Boys’-. 

1499 This shows the two-page spread in what purports to be 
natural colors, and the young woman leaning back on her 
haunches. One hand is shown. A. Yes, sir. 

Q. Would you say that costume is cut rather high and 
rather sparsely at the crotch? A. No, Mr. Hassell. I have 
seen a very similar costume, probably one that was cut 
higher, on ballet artists. 

Q. What do you imply from the title “Something for the 
Boys”, in connection with this picture? A. It is something 
for the boys to look at it. 

Q. What would they want to look at it for? A. Purely 
from the standpoint of beauty. 

1500 Q- Do you think it is not intended to have any salacious 
or sex appeal for the boys? A. Not unless the individual 
wants to imply such. 

Q. You notice the points of the breasts shown there, show¬ 
ing through the very sheer material with which this model 
purports to be clothed. A. It is high-lighted on the color 
page. I wouldn’t necessarily know that it is the points of 
the breast. 

Q. Do you think there is anything salacious, or indecent, 
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or lascivious about this pose, coupled with the title? A. 

I do not, Mr. Hassell. 

Q. At page 134: “Libel suits were as wine to that hell- ; 
firin’ editor of the old West, Dave Day.” A. Yes, sir. 

Q. And it sets forth several items at the bottom of col- ! 
umn 1 extending through the middle of column 2. A. Yes, 
sir. 

Q. Have you read those items? A. Yes, sir; X have. 

Q. Both purporting to be social items on the first page of 
the publication referred to. A. That is correct. 

Q. The first one: j 

“Two weddings are on dit for next week. This weather 
kind of suggests two in a bed, spoon fashion.” A. Yes, sir. j 

Q. What idea do you get from the statement “Two in a 
bed, spoon fashion”? A. I would probably think it was com-; 
pared in those times as the counterpart of bundling, which 
was very common in New England in its early days. 

Q. You mean wedded people would bundle? A. No, in 
courtship, due to the lack of fuel, the fiancee would bundle 
in the bed. 

Q. You get the idea of bundling from this line “Two wed¬ 
dings are on dit for next week. This weather kind of suggests 
two in a bed, spoon fashion.” A. As applied at that time, | 
yes, sir. 

Q. And two in a bed, spoon fashion, what posture would 
that indicate to you? A. I imagine they would be very proxi- ; 
mate to one another and probably have their sides very j 
close in a bundled fashion. 

Q. They would be about as close together as they could 
get, wouldn't they? A. I should imagine so. They did that 
when bundling. 

Q. But you admit that wedded people, married people, 
don't bundle, or didn’t bundle? A. There w*asn’t any neces-; 
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sity for bundling with married people. They could go to bed 

1504 conventionally. 

%> 

Q. And this deals with wedded people or married people, 
doesn't it? A. Yes, sir. 

Q. The one underneath that, an epitaph: 

“Here lies the body of poor old Charlotte. 

Born a virgin, died a harlot. 

For 18 years she kept her virginity. 

An all-time record in this vicinity.” 

A. Yes, sir. 

1505 Q- I s there anything indecent about that? A. It is in 
bad taste: it is as corny as Paul Revere. 

Q. It is in bad taste, but you say it is not indecent? A. 
No, sir: it is not indecent. 

Q. And you would say the preceding item that we have 
just referred to about the two in bed is not indecent? A. Not 
indecent, no, Mr. Hassell. 

Q. Take the third item: 

“In future, all communications to the Muldoon will be 
marked with an asterisk to show* that the editor disclaims 
responsibility. Each correspondent will have his own a-s-t-e- 
r-i-s-k.” A. Yes, sir. 

1506 Q- Now— 

Mr. Hassell: Thanks to counsel for showing me 
that 

i Mr. Bromley: Stop rubbing it in, will you? 

By Mr. Hassell: 

Q. Do you understand what that means, the use of the 
simple asterisk at the end of the sentence? A. Your pro- 
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nunciation on it, Mr. Hassell, makes it very understand¬ 
able. 

Q. Would you read that from the item? A. “Or: ‘In 
future, all communications to the Muldoon will be marked 
with an asterisk to show that the editor disclaims responsi¬ 
bility. Each correspondent will have his own 

Q. You say there is nothing indecent about that? A. 
Hot unless the reader wants to imply indecency. 

Q. It is perfectly decent and proper to refer to the por¬ 
tion of the human anatomy sought to be referred to by 
this item, is it? A. Yes, insofar as being decent is con¬ 
cerned, yes. It has been commonly done. 

Q. How, look at the next item: 

“When Chipeta, Queen of the Utes, went to Washington, 
Day pretended that she had been seduced there by an eminent i 
gold standard statesman. He followed the case for nine 
months, announced the birth of a boy, named by Day for 
the statesman, and chronicled the alleged boy’s growth for 
years by that name.” Do you think that is a perfectly decent 
and proper allusion to an ordinary occurrence? A. Yes; it 
is properly reported. Many things in and of themselves 
are obscene, but the reporting of such in an article is noti 
obscene. 

Q. You think the thing reported there was obscene? A. 
Pardon me, sir? j 

Q. You think the thing reported by this item was obscene? 
A. I say that the report itself is not obscene, but the factual 
thing that is reported in itself is obscene. 

Q. You saj’ the factual thing reported in this item is 
obscene? A. Yes, but not the report. 

Q. I see. How, refer to the July issue, Mr. Croteau. At 
page 87 the cartoon strip “Exploits of Esky”, numbers 55 
and 56 on that page, in the center of the page, show a bearded 
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figure standing beside Esky with a smile on his face, and 
Esky with his goggle-eves and a handful of what appears 
to be money, and four females or mermaids, and in cartoon 
number 56 the same individuals with Esky rather goggle- 
eyed looking at a drawing of a mermaid with breasts fully 
exposed. 

The text underneath it reads: 

“You see—women are women the world over. Esky turned 
to Verne: ‘Say, there’s something I always wondered about 
mermaids—\ ‘I wouldn’t know’, replied Verne.” 

What is your theory’ as to what is intended to be implied 

there as to what Eskv has alwavs wondered about mer- 

•« 

maids? A. I don’t think there is any question but what the 
text to the picture is double entendre all the way through, 
and one may or mav not draw whatever inference he wants 
to from it. It is obvious, however, that it is intended to 
be exactly what is implied, and I repeat that this is the 
worst feature of Esquire. 

Q. But, you wouldn’t say that this is indecent, would you? 
A. No, sir; it is in very bad taste. 

Q. It is not lewd, lascivious, filthy or indecent? A. Not 
unless one wants to imply the worst meaning of the double 
entendre. 

Q. May I have Respondent’s Exhibit No. S? Life of Sep¬ 
tember 6, 1943, pages 69, 70, 71, and 72. Those pictures in 
Life depicting scenes in the farce “Good Night Ladies/’ 
shown in Chicago. A. I understand that it was shown 
there, yes, sir. 

Q. You said that certain of those figures were undraped 
and showed undraped female figures? A. Yes, sir. 

Q. Which one of those are undraped? A. These two in 
the shower scene. It is a shadow shot and this one here is 
partially undraped. 
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Q. At what page is that? A. This is page 70 and 71. 

Q. Page 70 is the one you say is partially undraped? Ai 
Yes, sir, and then on page 71, this one is totally undraped: 
It is a shower scene. 

Q. How can you say that she is totally undraped? A. 
It is obvious by looking at it. It is a shadow shot. 

Q. How do you know this particular female doesn’t have 
a garment on? A. Well, I concede that there is no absolute 
way in which you can define or tell that she has not, but it 
is obvious that they are intended to be shadow shots. 

Q. Did you see this show, sir? A. No, sir, I did not, but 
I did see that same shadow shot reproduced in a moving 
picture shown in our town, “Main Street Girl,” which was 
one of the scenes which the Boston Censors objected to. 

Q. We are not talking about that, we are talking about 
these scenes from “Good Night Ladies.” And you would not 
be able to say that these shadow shots do not show females 
that are fully covered or attired in garments? A. It is just 
my reasonable assumption that they are undraped. 

Q. I see. Now, you have used your imagination on these 
shadow shots, have you not? You have used your imagina¬ 
tion on those? A. Yes, sir. , 

Q. And have arrived at the conclusion that they are total¬ 
ly undraped? A. I say that it is reasonable to assume that 
they are. 

Q. Reasonable to assume? A. Yes, sir. 

Q. But isn’t it a fact that this lower one might indicate 
by this bulge that she has something on her body? A. I 
think it is just a wrinkle in the torso, sir. It is my impres¬ 
sion. 

i 

Q. A rather curious wrinkle, isn’t it? A. Well, she may 
be a little flabby around the middle. 

Q. But you have used your imagination to undrape this 
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model in the shadow shot? A. I say that it is a reasonable 
assumption. 

Q. Now, -where are the undraped models on page 72? 

Mr. Bromley: Well, Mr. Hassell, don’t you admit 
that the woman in this picture is shown as being 
in a shower bath taking a shower and is it your 
position that she has on long flannel underwear while 
taking a shower? 

Mr. Hassell: I do not admit any such thing, that 
she is taking a shower. 

Mr. Bromley: But in the picture she is shown as 
taking a shower and the two men are peeping at 
her. 

Mr. Hassell: But, as a matter of fact, there isn’t 
any such thing. This witness, in his own imagina¬ 
tion, has unclothed her. 

By Mr. Hassell: 

Q. Where are the unclothed females on page 72? A. If my 
memory serves me rightly, I said 6, 7, and 8. 

Q. 6, 7, and 8? A. Yes. 

Q. On this page? A. Yes, sir. 

Q. These here? A. These (indicating). 

Q. Now the ones you point to are at the top and two 
underneath those (indicating)? A. Yes, sir. 

Q. And the first one you come to, reading from left to 
right underneath, that is all right, that is draped, is that 
it? A. Yes, sir, she is. 

Q. But the next one to the right of that is undraped? 
A. My reason is that she is in the process of having removed 
a brassiere which would have undraped the upper part of 
her body. 
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Q. But this picture doesn’t show the brassiere off, does 
it? A. No, it doesn’t, it shows the naked back. 

Q. But it doesn’t show the front part of the body, does 
it? A. ‘No, it doesn’t. ; 

Q. Are you certain it shows the naked back? A. If my 
eyesight is good, yes, sir. 

Q. But the back is in shadow, isn’t it? A. Well, not so 
much. 

Q. Answer it. The back is in shadow, isn’t it? A. Yes, it 
is. 

Q. She has a skirt on of some sort? A. I think they call 
them panties. 

Q. It extends half-way down her thigh? A. Yes, sir, it 
does. 

! 

Q. You say the two lower ones are undraped? A. That is 
right. 

Q. The two bottom pictures on this page 72? A. Yes, 
sir. 

Q. The first one has on panties and she is holding a dark 
garment in front of her? A. Yes, sir. 

Q. She has on a brassiere? A. Yes, sir. 

Q. You say it is undraped? A. It is a net brassiere 
and so are the panties. 

Q. You are using your imagination on the net, aren’t 
you? A. It is obvious that is net, it is lace. 

Q. I see some lace on the side of it there A. The entire 
thing is lace, look at the next picture. 

Q. I am looking at this picture. A. All right, but they 
are a sequence. j 

Q. You say she has got on net panties and a net brassiere? 
A. Yes, sir. * j 

Q. Can you see through it? A. No, sir, I can’t. 

Q. You don’t know whether it is all net or not, do you? 


1519 


1520 


1521 






508 


1522 


1523 


1524 


Louis J. Croteau—for Respondent — Cross. 

There might be something underneath it? A. There might, 
yes. 

Q. Now the last picture to the right you say is also un¬ 
draped? A. Yes, sir. 

Q. But she has on panties that cover her midsection pretty 
thoroughly, don’t they? A. Well, they are lace panties. 

Q. And she has on a brassiere which covers her breasts? 
A. A lace brassiere, yes, sir. 

Q. Now the lace, that is your assumption that it is lace, 
is it? A. My assumption is that it is a lace pantie with 
a black fringe attached to it. 

i Q. You have used considerable imagination, haven’t you, 
Mr. Croteau, in describing or appraising these pictures in 
Life? A. I have tried to use common sense. 

Q. Don’t you feel you have used a little more imagina¬ 
tion in those pictures than you have in this material that 
is from Esquire that you have testified to? A. No, I don’t 
feel so. 

i Q. You are trying to be eminently fair, aren’t you? A. 
Yes, sir, I am. 

Q. Now, the July 5, 1943, issue of Life, which is the next 
Respondent’s exhibit. Reference has been made, Mr. Croteau, 
to Respondent’s Exhibit No. 9, to pictures appearing on 
pages 86, 89, and 90. 

Q. In connection with your testimony, I believe you re¬ 
ferred to these pictures as showing females, undraped fe¬ 
males. Look at this picture on page S6. A. Yes, sir. 

Q. You say this model has no clothing on? A. I do 
not. 

Q. What clothing does she have on? A. She has on ap¬ 
parently a negligee with lace trimming and a pair of pan- 
ties. 

Q. The garment she has on covers the upper part of her 
body thoroughly, does it not? A. Yes, sir. 



509 


Louis J. Croteau—for Respondent — Cross. 

Q. They cover the lower part of the body a good deal, 
down past the middle? A. Yes, they do. 

Q. They expose the thighs and the legs and feet of the 
model only, do they not? A. That is correct. 

Q. Would you call this an undraped female? | 

Mr. Bromley: I don’t think he called it undraped; 
in his direct, Mr. Hassell. He said this was an ex¬ 
ample of leg art. I 

By Mr. Hassell: 

i 

Q. You think anything that shows women’s legs is leg 
art? A. No, not necessarily so. 

Q. Do you recall anything similar to this picture in 
Esquire? A. Yes, sir, I do. 

Q. What picture in Esquire is similar to this one, Mr. 
Croteau? A. If my memory serves me correctly the title of it 
is “Hew To The Line”. 

Q. “Hew To The Line, Let The Chips Fall Where They 
May”? A. I believe that is correct, Mr. Hassell. 

Mr. Bromley: I think that is “skirts”, Mr. Has¬ 
sell. 

Mr. Hassell: “Skirts”, I beg your pardon. 

I 

By Mr. Hassell: 

Q. That would be on page 127 of the August, 1943, issue 
of Esquire. You say this cartoon in Esquire, page 127, 
August issue, is the same sort of thing as that shown in 
Life on page 86? A. Not the one picture but the series 
of pictures, taking them as a whole. 
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Q. How does the picture on page 86 of Life compare with 
the picture on page 127 of Esquire? A. Well there is there 
reference to leg art that is taken into consideration; one of 
them is obviously a posed photograph, whereas the other is a 
crayon or color reproduction of a set of legs, and very bad¬ 
ly done at that. 

Q. Now in the picture on page 86 of Life the model is in 
a modest pose, sitting with her legs close together, on the 
edge of a bed, isn't that correct? A. That is correct, sir. 

Q. In the picture on page 127 of the August issue of 
Esquire the model is lying on the ground. She has on what 
appears to be a filmy yellow-colored brassiere and a filmy 
yellow-colored pair of panties which are loose around the 
thighs, isn't that right? A. That is correct, sir. 

Q. And one leg is high in the air while the other one is 
on the ground or on the floor or whatever it is, is that 
right? A. Yes, sir. 

Q. Do you think that pose is comparable to the pose on 
page 86 of Life? A. Well, the thing to be considered here is 
the fact that one is a true life model and the other is a 
caricature and, I repeat, very badly done. 

Q. Now, the other pictures on pages 89 and 90 show girls 
in the top picture putting leg makeup on their legs, and the 
lower picture shows what appears to be dark-skinned girls 
demonstrating length of bottled stockings. They are lying 
on their backs with their legs close together but in the air 
and the midsection of their bodies are very effectively cov¬ 
ered, are they not? A. That is correct, sir. 

Q. How would you compare those with those pictures ap¬ 
pearing on page 127 of the August issue of Esquire? A. 
On the same basis that I compared the first ones. That 
those are true life models, whereas these are caricatures. 

Q. Will you say that in a true life model it would be 
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possible to get a woman as that shown on page 127 of the 
August issue of Esquire? A. Not unless she was a contor¬ 
tionist. 

Q. You don’t think a woman could lie down on her back 
and raise one leg in the air or have somebody push her leg 
as is shown in this cartoon? You don’t think that would 
be possible? A. I think to some extent, yes, it would be 
possible, but I don’t believe to the extent that this carica¬ 
ture is produced. 

Q. Have you ever seen a dancer doing a split, Mr. Croteau’ 
A. Yes, I have. 

Q. Their legs are rather farther apart than that, aren’t 
they? A. There is a vast difference in doing a split where 
you hit a hard surface and where you are up in midair. 

Q. You are sure you aren’t trying to go the limit in be¬ 
half of this cartoon in Esquire as against the pictures in 
Life, are you? A. I concede that it is a very bad and im¬ 
proper caricature, Mr. Hassell, but it is not indecent or ob¬ 
scene. 

Q. You are quite anxious to justify it, aren’t you, Mr. 
Croteau? A. It seems to me you are the person that is 
anxious here, not I. 

Q. That will be judged from your answers to my ques¬ 
tions. i 

Now, refer back to the July issue of Esquire, page 141. 
There we have matter boxed-in showing three dogs or draw¬ 
ings of at least three dogs and a goggle-eyed man with 
his arms indicating that he is waving the dogs on apparent¬ 
ly, and underneath that a heading ‘‘Dog’s Worst Friend.i’ 

Did you read this? A. Yes, sir, I did. 

Q. What does it tell? What does it deal with? A. Well, 
in short, it shows probably what a dog would like to do 
to a lot of human beings who have abused his natural habits. 
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It is humorous, silly in part, but there is certainly nothing 
indecent or obscene about it. 

! Q. You say you are portraying by verse or prose of the 
habits of dogs, referred to here, with which we are all famili¬ 
ar? A. Yes, sir. 

Q. It is not filthy, is that right? A. Not filthy, no, sir. 
Probably in bad taste, but not filthy. 

Q. And you wouldn’t say that coupling those well-known 
habits with the thought or idea that those habits might 
be applied to the lower extremities of certain persons re¬ 
ferred to in this, would be indecent or filthy? A. I didn’t 
apply that at all anywhere in the reading of this thing. 

Q. You didn’t? A. No, sir, I did not. 

Q. Now, look at page 146, the advertisements of Esquire’s 
by-products and the female figures reproduced thereon, and 
particularly the center one. A. Yes. 

Q. Does the center one appear to you to be clothed? A. 
With the exception of a transparent hat over her buttocks 
and her thighs, no. 

Q. She has no clothing with the exception of that trans¬ 
parent hat? A. That’s correct. 

Q. And you think it is perfectly proper and decent to 
portray the figure of a female in that fashion, do you? A. 
On the contrary, I think it is improper, and, in this case, 
very bad taste, but I don’t think it tends to corrupt the 
morals of any particular individual. 

Q. How is it in very bad taste? A. Well, it is not the 
accepted standard of good society to present this sort of 
thing. 

Q. Now, refer to page 14S, sir, of this issue. Here we 
have a perfume counter, apparently in a store, and on the 
counter a placard advertising apparently a perfume en- 
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titled or called “Burning Desire” and under it another 
placard advertising a perfume called “Baby’s Breath,” and 
behind the counter stands a female clerk and in front of the 
counter an elderly bald-headed white-haired man wflio pos¬ 
sibly is the floorwalker, and the legend underneath says: 

“I think, Miss Hill, it might be advisable to display those 
a little farther apart.” 

Do you think there is no indecent, lascivious or salacious 
implication to be derived from this cartoon? A. I don’t 
think so, Mr. Hassell, and I think our National Board of 
Censors of Motion Pictures didn’t think so either, because 
they allowed it in a picture. 

Q. They allowed it in a cartoon? A. It was not a cartoon; ; 
it was a scene. I can’t recall the picture, but I remember 
distinctly seeing it. 

Q. You don’t remember the picture? A. I can’t recall, 
no. 

Q. You don’t know whether the scene is exactly the same 
as this or not? A. It is approximately the same thing. 

Q. You think this is a plagiarism? A. I doubt very much 
that it is a plagiarism because this particular scene is an 
old one, it is a chestnut as old as the hills. 

Q. What does it mean to you, Mr. Croteau? A. Here, 
again, the meaning of this thing is what is inferred by the j 
person reading it. I know this is becoming very irksome j 
to you, but a good many people could apply the meaning 
that the floorwalker was advising the girl to separate the! 
two signs. 

If a person was obviously possessed of a dirty mind he 
would, of course, give the dirty inference, and he might 
imply the effect that the idea is that she should separate 
the signs farther apart. 
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Q. Where would be the joke if you didn’t apply the worst 
implication to it? A. I don’t think there is any joke in it. 
I fail to see the joke at all. 

Q . Do vou have any reason why such cartoon with such 
a legend should be included in a magazine such as Esquire? 
A. I think the only reason is that in some degree it is enter¬ 
taining to some people. I mean, it doesn’t mean a doggone 
thing to me. 

Q. How would it be entertaining to some people? A. 
Simply because some people will read it and take it for 
what it is worth and get a little humor, and somebody else 
will give it a dirty inference. 

Q. You say “take it for what it is worth.” I assume that 
is the way you take it, for what it is worth? A. Yes, sir, 
and I repeat it doesn’t mean a doggone thing to me. 

Q. In other words, it might be just so much blank paper, 
so far as you are concerned? A. Yes, sir. 

Q. You can’t see the point at all? A. I can, if I stop to 
analyze it. I can sit down and get either point that I have 
just explained to you. 

Q. I want to hear the other point, the point that has no 
obscenity. A. It is not obscene unless the individual wants 
to apply obscenity. 

Q. All right. Give me the other point. What is it? A. 
The other point is that the floorwalker, assuming he is being 
reasonably efficient, wants the two signs on the counter sepa¬ 
rated. 

Q. For what purpose? A. For the purpose of showing 
the two items on the counter to better advantage. He is 
a floorwalker. 

Q. And you say that would be the joke? A. I say there 
is no joke. 

Q. You see no point in it at all? A. No, sir, I don’t. 


# 
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Q. All right. 

Now, let’s come to the August issue of Esquire. 

"Now, refer to the item on page 10, the “Sound and the 
Fury”, under the heading “Considered Opinion.” Reading: 

“In your May issue (this year, too!) page 93, article en¬ 
titled ‘Broadway for the Boys,’ it is said ‘20 percent don’t, 
20 percent do, and 60 percent might.’ While in no way 
representing the opinion of the Navy Department, it is 
the considered opinion of this patrol squadron that 20 per¬ 
cent don’t, 20 percent do, and 60 percent don’t get the op¬ 
portunity. Now, you guess which category we fall in!” 

Mr. Croteau, to what subject do you think these do’s and 
don’ts refer? A. To the play “The Eve of St. Mark.” 

Q. I am referring to this part of the play referred to; 
here “20 percent don’t, 20 percent do, and 60 percent don’t 

i 

get the opportunity.” 

Don’t get the opportunity for what? A. For whatever one 
wants to imply, whether it is fun on a leave, whether it is 
the seeking of a female companion while on leave, or prob¬ 
ably the worst connotation, that you can get out of it, is that 
probably they are seeking sexual intercourse. 

Q. But you wouldn’t get that out of it until you had studied I 
it for a long time? A. That is the worst implication one 
could apply to it, Mr. Hassell. 

Q. Wouldn’t that occur to you first, or would it occur to 
you last? A. I don’t think it would occur to me first, no, • 
sir. I don’t think this particular article, or any articles 
in Esquire are intended to be sexey, they are intended to be 
humorous. 

They do contain a certain amount of double entendre and 
if a subject is susceptible to that sort of thing no one can 
have control over it. 
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Q. You don’t think any of the articles in Esquire are 
intended to be sexey? A. Iso. Some are risque. 

Q. And if other experts on filth and obscenity who pre¬ 
ceded you on the stand had admitted that Esquire was sexey 
and spicy, has a reputation of being sexey and risque, you 
won't agree with them, will you? A. I would not, no, sir. 

Q. Now, refer to page 30: “Many Wives Too Many,” 
pages 30 and 31. A. Yes, sir. 

Q. Look at the title of that article, the sub-title, the name 
of the author under which appears “article” and under that a 
symbol. Do you know what that symbol means? A. A pres¬ 
cription symbol. 

Q. A prescription symbol. A prescription that this is a 
recommended article by Esquire? A. Yes. 

1 Q. What does this article deal with. You read it, didn’t 
you? A. No, sir, just parts of it. 

Q. So you would not be able to state what it deals with 
throughout? A. Not throughout, no, sir. 

Q. Since you are not familiar with the article throughout 
you would not be in a position to pass an opinion upon any 
part of it, would you? A. Not competently, no, sir. 

Q. Now, on page 38 we have the Varga girl picture entitled 
“Vacation Reverie.” Would you say this model is unclothed? 
A. Not unclothed. She is partially undraped. The shoulder 
strap of the left shoulder is unfastened. 

Q. Now, in one of the pictures in Life that we were talking 
about a while ago, you called attention to the fact that a wo¬ 
man standing with her back to the camera had the ends of 
her brassiere in her hand. A. Yes, sir. 

Q. You gathered from that that she was in the process of 
removing her brassiere. Now, in this picture we have here, 
Mr. Croteau, this is one-piece garment, isn't it? A. Yes, sir, 
that is correct. 


/ 
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Q. What might be called a brassiere covering the breasts 
is attached to the balance of the garment? A. That is correct, 
sir. i 

Q. Which is quite scanty? A. Yes, sir. 

Q. Following the same deductions or reasoning that you 
followed with respect to the photograph in Life, would you 
get the idea that this Varga girl at page 38 of the August 
issue of Esquire is in the act of removing her garment? A. 

I am not following the same reasoning. 

Q. You are not? A. No, sir, I am not. 

i 

Q. What reasoning have you thought up since to apply to 
this? A. I don't think I have thought it up since. I think by 
looking at this picture here it is obvious this girl is sitting 
on the sand on a beach, and it is a very common practice for 
a girl to turn her back to the sun and get a suntan. I imagine 
that is what this girl is doing. 

Q. Where is the sand here? A. You don’t see sand or any¬ 
thing else on any Varga picture. 

Q. But you have used your imagination to supply a beach 
which is totallj- absent in this picture? A. Just the same as j 
vou used vour imagination vesterdav to tell me that there was 
a springboard upon which one of the Varga girls was sitting. 

Q. Xo, I didn't use my imagination. A prior alleged expert 
on filth and obscenity supplied that, though. 

. ; 

Chairman Myers: He wasn’t an alleged expert. 

Mr. Hassell: I think the record will show who sup- j 
plied it. 

Chairman Myers: That is the wrong assumption. 

By Mr. Hassell : j 

Q. But you are using your imagination in conjuring up 
explanations and excuses for the Varga girl pictures? A. I 
don’t have to conjure up any excuses for Varga girls. 
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i Q. You don’t have to use your imagination to put them in 
decent and proper and appropriate settings, do you? A. No, 
sir, I do not. 

Q. But here you have to put this person on a beach, don’t 
you? A. I say that is the reasonable assumption. 

Q. Now, look at page 73. There we have a color photograph 
purporting to show this model in natural flesh colors, do we 
not? A. Yes, sir. 

Q. It is entitled “Mood For Red Hair.” A. Yes, sir. 

Q. And would you, looking at that picture, draw the con¬ 
clusion that underneath these filmy drapes thrown across the 
upper and lower parts of this model’s body there isn’t any 
clothing? A. I would say that it is very difficult to tell 
whether or not there is any clothing, just as difficult as it was 
in the picture in Life to tell whether there was any clothing 
under the girl’s lace panties. 

Q. Do you see anything to indicate that she is clothed un¬ 
der these drapes? A. No, sir, and I didn’t in the other one, 
either. 

Q. Do you think the purpose of the use of this manner of 
draping a model is to facilitate the male readers and sub¬ 
scribers to Esquire in mentally undressing her and removing 
these drapes? A. No, I do not, sir. 

Q. You don’t see anything salacious or lascivious in this 
picture? A. No, sir. I think it is a photograph that does 
justice and credit to the photographer himself. 

Q. Now, refer to page S9 of the August issue of Esquire, 
“Paste Your Face Here.” A. Yes, sir. 

Q. Showing a girl in a brassiere and scanty panties seated 
astride over the shoulders of the figure who has no face, but 
is in a sailor uniform, on sand, with what apparently is in¬ 
tended to be a background of water of some sort. 

Do you think there is anything indecent, lewd, or lascivious 
in this picture? A. There certainly is not. 
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Q. I believe you stated on direct this is an occurrence that * 
is seen every day on the beaches? A. Not every day, but dur¬ 
ing the summer resort months, I would imagine one would not 
have to travel or try very hard to see a good many times the 
same reproduction. 

Q. And the fact that this picture is so arranged that the 
individual readers of Esquire may paste pictures of their 
faces where the sailor's face was, does not make this picture 
indecent? A. There is nothing in the picture that conveys 
indecency, Mr. Hassell—not in my opinion. I 

Q. You dout think there would be any indecent connota-! 
tion in the fact that a total stranger who had never seen this 
girl, could paste his picture here and hang this picture up: 
on the wall of a room as a pin-up and contemplate himself in 
this position with this woman? A. There is nothing indecent! 
about the position. 

i 

Q. You can ? t possibly see anything indecent about that? 
A. No, sir; I cannot. 

Q. Now, look at page 90, the cartoon in the upper left-hand 
corner of the page, a women in wedding gown in a factory,! 
apparently, and the legend underneath: “She came directly; 
from the wedding—Boy! That’s patriotism”. 

What do you get out of this cartoon, Mr. Croteau? A.j 
That the subject here was highly patriotic and considered her 
duty towards her country far more important than her honey¬ 
moon. 

Q. That is all you get out of it? A. Yes, sir. 

Q. You don't get out of it any idea that she was so patriotic 
that she eschews the first night marriage bed or anything of 
that sort? A. No, sir; I did not. 

Q. That had not occurred to you at all? A. Not at all. 

Q. So as far as you are concerned, that cartoon is a wash¬ 
out, a blank, a dud; no reaction at all? A. No, it is humort 
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Q. Why is it humorous? A. To think a girl was patriotic 
enough to want to go back to the factory rather than on her 
honeymoon. 

Q. Is that your brand of humor? A. I am frank to admit 
that to me it is rather humorous. 

Q. I see. Xow, look at the cartoon on page 105, the lower 
right-hand corner, with the legend: “Thank God—help at 
last”. A. Yes, sir. 

Q. Showing the grinning black girls in the background and 
the white man in the ragged shorts clinging to a tree on shore 
and a sailor in a small boat paddling towards shore: “Thank 
God—help at last”. A. Yes. 

Q. What do you think this cartoon means? What kind of 
help is coming to the man on shore? A. Well, it is obvious 
that the man has probably been lost at sea and is on some 
South Sea island and is being rescued. 

Q. 'Sot rescued from the females in the background, four 
of which are shown? A. I shouldn’t say so. 

Q. You wouldn’t get this idea at all? A. I -wouldn’t get 
that. I wouldn’t get it at all. If I wanted to let my imagina¬ 
tion run along in that channel, of course I could get it. 
That is involved there. 

Q. Why do you think this cartoon and similar cartoons 
are published in this alleged risque publication? A. For 
entertainment value. 

Q. And they have entertainment value when you apply 
the interpretation you just applied to this? A. Depending on 
the reader’s point of view. 

Q. They have entertainment value to you and you interpret 
it as the reaction of a ship-wrecked sailor who is being res¬ 
cued by another sailor? A. Yes, sir. 

Q. As from hunger and so forth, and not from the females? 
A. Well, from the looks of the cartoon here, it seemed to 
me that the fellow was starving to death. 
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Q. So the females are just so much useless inappropriate, 
inapplicable scenery in the background of this cartoon, so 
far as you are concerned? A. So far as I am concerned, 
they are just there to dress up the background. 

Q. Sow, look at the cartoon at the bottom of page 110 
of this August issue of Esquire. A. Yes, sir. 

Q. Note the male figures shown in this cartoon, the atti¬ 
tudes, expressions, and so forth. Note the size of the breasts 
on the female person shown in this cartoon and the name ap¬ 
plied to her in the legend underneath which reads: “That ? s 
Miss Blimpton, our special nurse for low blood pressure 
patients.” 

Do vou associate her name with the size of her breasts? 
A. Not necessarily, no. 

Q. And those two items, the expressions on the faces and 
the attitudes of the men shown in the cartoon? A. Yes, sir. \ 

Q. I say, do you associate those? A. Associate them with 
what? 

Q. In the cartoon with the name of the woman? A. Blimp- 
ton? | 

Q. The size of her breasts and the expressions on the : 
faces of the men shown in the cartoon. A. It is obvious ! 
that there is a connection between the three and it has ! 

# i 

some entertainment value, but it is not obscene. 

Q. The man commenting on a passing woman's breasts by 
saying “That is our special nurse for low blood pressure 
patients”? A. There is nothing here that says there has 
been comment on her breasts. That is the inference. 

Chairman Myers: Some women do have large 
breasts, don't they? 

The Witness: I believe so, Mr. Myers. 

Chairman Mvers: Are thev obscene for that reason ? ! 

The Witness: I should say not. 
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By Mr. Hassell: 

Q. Referring to the matter appearing in the article or story 
of that portion of the magazine on page 144, the article en¬ 
titled “Offensive on the Home Front”, and the last paragraph 
of the third column: “Dorothy began to cry loudly and 
headed out of the room. Dizzy and with the taste of blood 
in his mouth, he noticed how large the uniform made her 
behind look”. Would you say that so characterizing the por¬ 
tion of the woman’s anatomv as indicated would be indecent 

* 

or filthy? A. Xo, Mr. Hassell. Many women have large 
posteriors. That does not make them obscene or indecent or 
filthy. 

Q. I am not talking about the women being obscene or in¬ 
decent, I am talking about this language. A. The language 
here depicts a woman's posterior and it is not indecent or 
vulgar or obscene. 

Q. To refer to it as here, it is not? A. No, sir; it is not. 
There are many people that do. 

Mr. Hassell: Could we stop here until 1:30? 

Chairman Myers: We will adjourn until 1:30. 

(Whereupon, at 11:55 o’clock a. m., the hearing was 
adjourned until 1:30 o’clock p. m.) 


Afternoon Session. 

(The hearing was resumed, pursuant to the ad¬ 
journment, at 1:30 o’clock p. m.) 

Chairman Myers: All right, gentlemen, we will 
proceed. 
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Louis J. Croteau, resumed the stand and testified fur¬ 
ther as follows: 


1567 


Cross Examination by Mr. Hassell (Continued) : 

! 

Q. Now, sir, let us take up the September issue of Es¬ 
quire. 

I call your attention to the matter appearing in the third 
column on page 10: “The Sound and the Fury”, headed 
“Conservative Suggestion”, and I read: 

“Recently I have read that Varga paints all his models ■ 
in the nude and after that puts their clothes on. (I mean 
the pictures, of course.) 1568 

“Why doesn’t he leave them as they are, thereby co¬ 
operating in this National Emergency by conserving paint?” 

And signed: “The Height of Expectation”. 

Do you believe that, in the event the Varga girl shown 
in these issues was painted without the covering that most 
of them have, their salaciousness would be enhanced? A. 

No, I am afraid I do not agree with that, Mr. Hassell, j 

Q. Now, will you look at the Varga girl picture on page 
38 of this issue and the verse: “Military secrets”, noting j 
the diary in the model’s hand and the expression on her face. 1 
Would you say that the garment that this model has on • 
serves to emphasize her nudity or not? A. I should say not, j 1569 
Mr. Hassell. 

Q. You would not think the picture any more objectionable 
if that garment was not on it, would you? A. X should 
think not, sir. 

Q. You say that picture is not indecent, lewd or lasci¬ 
vious? A. Well, I repeat what I said this morning that it 
is not a true characterization of any true individual. It is j 
a composite picture. 
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Q. It is a what picture? A. Composite picture. 

Q. What do you mean by “composite”? A. Well, it 
is made up. It is a picture that is made up from several 
photographs which the artist works from and makes his 
interpretation of what is a true Varga girl. It is not in¬ 
dividual. 

Q. How do you get that out of looking at the picture or 
from looking at the picture? A. I didn’t get it from look¬ 
ing at the picture, sir. 

Q. I see. So, in your opinions and views you have ex¬ 
pressed heretofore you have gone beyond the picture itself, 
have you, into some other store of information not dis¬ 
closed, of the picture and the verse accompanying it? A. 
Up to my coming here I went by only what I saw in the 
magazine, not knowing how Varga did various pictures. I 
have since been informed that he draws them from actual 
photographs, but not one. 

Q. Who informed you of that? A. I believe, if my 
memory serves me correctly, the editor of Esquire. 

Q. And you think that has a bearing on whether or not 
the pictures are indecent? A. I do; yes, sir. 
i Q. On page 43 we have another one of the cartoons that 
counsel has denominated or called the Sultan type of 
cartoon. 

This shows two girls not entirely clad, on a rostrum, and 
the Near East gentleman in turban, apparently auctioning 
them off, and in the audience is what looks like an American 
soldier with a cigarette in his mouth, and a tank is shown 
in the background. 

Under the picture is the legend: “Sold American.” 

What would you think the soldier who has the money in 
his hand and is handing it up to the auctioneer, would do 
with two slave girls in a war zone? A. Well, I think 
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primarily the picture is meant to be humorous. Implying 
the worst inference that can be drawn from your descrip¬ 
tion, it is very obvious that he intends to have a good time 
with them. 

Q. I see. Do you take exception to that description of 
them, Mr. Croteau? A. No, not so, if your mind is running 
along in that channel. 

Q. Well, what channel would your mind run in? How 
would you describe it? A. To me it is simply humorous; 
it has entertainment value. ; 

Q. How does it have entertainment value? A. We have 
every week, I think, the “Sold American” program by 
Lucky Strike, and the Sultan feature of cartoons is not 
unusual, and I think it is a combination of the two. 

Q. A combination of what two, sir? A. Of the Sultan 
feature and the radio program that we hear, “Sold Amer¬ 
ican”. It is intended to be humorous. 

Q. Did you have in mind that the Sultan cartoon is a 
feature in this magazine Esquire when you gave your testi¬ 
mony of that? A. Yes, sir; I have seen it for a number 
of years, I believe, in Esquire. 

Q. So, in appraising this cartoon, you had in mind what 
you have seen in other copies or issues of Esquire? Is that 
correct? A. I associated it with what I have seen pre¬ 
viously. 

Q. And you think there is no indecent or salacious connota¬ 
tion to be had from that picture? A. Not unless the indi¬ 
vidual wants to imply it. 

Q. Look at page 65, the cartoon there. There we have 
the cartoon of the man with the checked apron leaning out 
the kitchen door, and the milkmaid, who is curvaceous, j 
delivering the milk, and underneath this legend: “Come back 
later, sweet—my wife hasn’t left for the factory yet.” 
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Do you think that cartoon conveys any idea of a liaison 
between the milkmaid and the husband? A. Yes, I do; Mr. 
Hassell. I think it is obvious that the connotation here, 
and the pictorial description of the two subjects is intended 
to show that at least these two individuals will get together 
at some later time and probably do a little necking or 
something. 

Q. But you see nothing indecent in that? A. No, sir; 
I do not. 

Q. Now, look at the cartoon on page 66, showing the girl 
seated in a man’s lap—that’s the next page, up at the top— 
in very close embrace with the man in 'whose lap she is 
seated. A. Yes, sir. 

Q. Is that a common every-day scene, scenes of that sort? 
A. Well, it is not one that I see every day. It is humorous. 
I do not contend that it is probably the best form of enter¬ 
tainment, and it certainly depicts a certain amount of 
necking, but the fact that the mother is there with ap¬ 
parently a housekeeper or someone, is certainly indicative 
to me that there is nothing sexy about it. 

Q. You think there would be nothing sexy about that 
position of the two young people? A. Well, I will con¬ 
cede that it is a rather risque necking scene, but it does 
not actually imply obscenity. 

j Q. You think there is nothing indecent about it? A. 
No, I don’t believe it is indecent. Probably improper. 

Q. Now, look at another cartoon on page 84. Note the 
necking couple seated on the couch in this cartoon, and 
particularly the juxtaposition of the mouths of the two. 
Would you say that this is as bad a cartoon or as sexy or 
as suggestive or whatever you want to call or apply to it as 
the one you just looked at on page 66? A. In my opinion, 
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it is in the same classification. It is just that sort of 
thing which the other one represents. 

Q. You wouldn’t say it is worse by reason of the fact of 
the position of the mouths here shown and so forth? A. 
No, I wouldn’t say it is any worse, Mr. Hassell. As a mat¬ 
ter of fact, the mouths are very badly done. 

Q. Now, turn to page 86: “Goldbricking with Esquire”. 
A. Yes, sir. 

Q. And note the item at the beginning of the column at 
page S6, at the bottom. A. Yes, sir. j 

Q. “A sergeant was home on emergency furlough to be j 
with his wife who was expecting a baby”. Have you read I 
that? A. Yes, sir; I have. 

Q. Do you find anything suggestive in that? A. No, I 
am afraid that I don’t, Mr. Hassell. j 

Q. You don’t find anything at all suggestive of any im¬ 
propriety? A. No. I will concede that it is probably im- ! 
proper. 

Q. Do you find anything suggesting indecency in that? 
A. No, not indecency, sir. 

Q. Now, on page 87, at the bottom of the third column. 
A. Yes, sir. 

Q. “She: ‘Would you like to see where I was operated 
on for appendicitis?’ 

“He: ‘No, I hate hospitals.’ ” | 

Do you see any indecency suggested in that alleged 
joke? A. One can be inferred if the individual wants to I 
imply the indecency. However, it is a very corny joke; 
it is as old as the Gay ’90s. 

Q. What is the one that can be inferred? A. Well, the! 
worst would be that she would probably show him where 
her appendicitis scar was. 
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Q. Now, look at page 102, the full page color cartoon 
shown thereon. Note the scene of the man and the young 
lady lying on the beach with her legs cocked up and under¬ 
neath the cartoon at the bottom there is a quotation of 
apparently what the man is saying: “Ain’t it a damn 
shame—plenty of water on this island, plenty of food, and 
now I get hallucinations”. 

What sort of hallucinations do you think that this refers 
to? A. Well, of course, the vision of the woman lying on 
the beach which, in all probability is so and not a hallucina¬ 
tion, and granting the worst that could be inferred from 
it, there is little that he could do about it in this particular 
condition. 

i Q. You think there is nothing indecent or there is no 
indecent connotation to be drawn from that? A. Not in 
my opinion, sir, no. 

Q. Now, refer to the October issue, page 10, the third 
column at the top, “The Case of the Classy Chassis”, pur¬ 
porting to be a letter from a reader of Esquire. Down in 
the middle of the second paragraph it states: 

“Though my liking for the Varga wenches is supreme, 
I would not replace the chassis on page ten for a Varga 
dame. It is too bad you could not provide a larger of such 
photo, so that we, who appreciate such shapely forms, could 
pin up. A spot has been reserved on my wall to deposit such 
a dish. Why not give us the face.” 

Do you agree with the writer of this letter in his refer¬ 
ence to the Varga girl pictures as “Varga wenches”? A. 
No, I do not, Mr. Hassell. 

Q. What is a wench? A. A wench is a rather lewd, 
obscene woman. 

i Q. I see. When reference is made to “such a dish”, re¬ 
ferring to a woman or a picture of a shapely woman, when 
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such a reference is made by a man, what does he mean? A. 
In this particular instance I fail to see how it could mean 
anything, because the picture which he referred to was a 
silhouette of a woman, fully clothed in trousers, and with¬ 
out a head. It didn’t make much sense to me at all. 

Q. I see. Now, refer to page 37 of this issue. We have 
a cartoon in the lower right-hand corner showing a white 
man seated on a beach, apparently with a tropical scene in 
the background, and a native woman unclothed above the 
waist looking at a hula dancer tattooed on his biceps, which 
he is apparently flexing. A. Yes, sir. 

Q. Do you think any objectionable connotation can be 
derived from that cartoon? A. I do not. The only thing 
I could get out of it is that it is just plain silly. 

Q. I see. Now, refer to pages 38 and 39. 

Mr. Bromley: Mr. Hassell, would you mind tell¬ 
ing me what dirty interpretation you put on that i 
harmless little cartoon? 

Mr. Hassell: I will when I take the witness stand, j 

Mr. Bromley: I thought you might help me out 
now. I don’t have the slightest conception of what 
you think it portrays. 

Mr. Hassell: It wouldn’t occur to counsel that 
possibly this hula dancer is doing the “bump”, as 
described by this witness? 

Mr. Bromley: On the arm? 

Mr. Hassell: On the arm. The sailor is making • 
this girl do that. 

Mr. Bromley: That is what you mean by being j 
dirty? 

Mr. Hassell: I refer to what the cartoon shows. 
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By Mr. Hassell: 


Q. Refer to pages 3S and 39. Have you read the article: 
“Wise Men Pick ‘Pyknic’ Girls”? A. Yes, I have, sir. 

Q. Do you consider the references to the development of 
the body of the woman discussed, or types of w’omen dis¬ 
cussed, not to be indecent? A. They are not indecent, sir. 
They are just practical. 

Q. You think that a man could read this article and be 
assisted in the type of wife he would pick? A. I don’t think 
it would help him to make up his mind at all, no, sir. It 
has entertainment value, but I don’t think it makes any 
1589 individual reach any concrete decision. 

I Q. Now, refer to pages 43-44, the Varga girl, “Torches 
at Midnight”. A. Yes, sir. 

■ Q. Would you agree that this model is in a recumbent 
position? A. Yes, I do. 

Q. That she is quite scantily clad? A. She has on a diaph¬ 
anous teddy suit, if that is what you mean. 

Q. And that is principally the only garment she has 
on? A. I think probably she has stockings on the legs, 
very sheer, but I think they are stockings. I don’t "think 
it is the flesh. 

Q. Her legs are of a different color than the arms and 
the upper part of her body? A. Yes, sir. 

! Q. Do you see the umbilicus through this garment? A. 
There is a shaded impression. It doesn’t necessarily show 
an umbilicus. 

Q. How about the ribs? A. There again you have the 
shaded impressions. 

Q. Is the nipple of the right breast prominent? A. The 
mound itself is prominent. There is nothing there to dis¬ 
tinguish the nipple. 
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Q. You don’t see a point in the drawing? A. Well, all 
breasts have a point. 

Q. Well, you don’t see a point in this drawing, in the 
drawing of this breast? A. Yes, there is a point in this 
one, Mr. Hassell. 

Q. Do you think this model would be less or more en¬ 
ticing were she to be shown without this diaphanous cover¬ 
ing? A. I don’t think it would make a confounded bit of 
difference. I don’t think it would improve her any. 

Q. You don’t think she would be any more indecent if 
she didn’t have anything on? A. No, not in comparison 
with a living model who performs in just this sort of attire, 
namely Diane Holland, who is a strip queen artist, and she 
wears exactly this when she goes on the stage and proceeds 
to take off the entire thing with the exception of a covering 
over the pubic mound. 

Q. Apparently this model hasn’t any such covering on, 
has she? A. It is not shown in the picture, no, sir. 

Q. You are thinking beyond this picture to some strip 
teaser, comparing this picture with a strip teaser you have 
seen in the past, is that it? A. Only two weeks ago, yes, j 
sir. 

Q. That is what you are doing when you say there is ! 
nothing indecent about this picture? A. I fail to see that ! 
it is any more indecent in here than it is on a public 
stage and it is generally accepted by the public and viewed 
by the public. 

Q. Not this particular model. A. No, but one extremely 
alike and dressed in just that sort of attire. 

Q. And red hair? A. No, she is a blonde. Probably that 
is the only difference. ; 

Q. Now, look at the cartoon on page 49 of this issue, ■ 
the one with the legend underneath, “Hello, dear, this is I 
the gentleman who sells us our fuel oil.” A. Yes, sir. 
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Q. And the cocktail glasses on the buffet table and the 
cocktail shaker and the woman seated on the big, husky, 
overalled, red haired man’s lap, and apparently an in¬ 
dignant husband fully clothed standing to one side. Do you 
see any indecent connotation to be gathered from this pic¬ 
ture, Mr. Croteau? A. I think applying the worst infer¬ 
ence that can be drawn, Mr. Hassell, yes. It is an old 
counterpart of the old iceman theme and I don’t think any¬ 
one needs an awful lot of imagination to break that down. 

: Q. But you don’t think this is indecent? A. I repeat that 
if you want to infer the worst inference, yes, it is. 

Q. What would be an inference that is not the worst or 
some other inference? A. Apparently the worst inference 
that you could draw would be that there has been something 
connected with sex between the two. You could withdraw 
that inference and say that they were just having a good 
time and had a couple of cocktails and she was seated on 
his lap. You can go from one extreme to the other. 


Chairman Myers: Maybe he was delivering fuel 
oil in a cocktail shaker. 

The Witness: That is true, too. 

By Mr. Hassell : 

1596 

Q. What is the reasonable inference to be drawn from 
that cartoon, Mr. Croteau? A. Well, that depends on what 
the individual who is viewing this particular subject thinks. 
The reasonable one that I would draw is that they are 
apparently on a necking party and that they have gone 
pretty far. 

Q. And the husband is apparently indignant, judging from 
the expression on his face? A. If he is any kind of a 
husband he should be. 
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Q. Now, pages 56 and 128, “The Portrait Above The 
Fireplace.” This is a prescribed story as the symbol in¬ 
dicates? A. Yes, sir. 

Q. Did you read that story? A. Yes, sir, I did. 

Q. Would you say that the confronting of a man who 
has idealized the picture of a strange woman as that of 
his mother, whom he never knew, and being finally, in fact, 
the picture of a madam of a bawdy house, that there is a 
filthy connotation or inference to be drawn from that 
story? A. I don’t know as I concede the word “filthy.” 

I think in this case the individual got an awful let-down as 
to what he had idealized, when he found she was a madam 
or a prostitute. 

I repeat what I said this morning, that in itself prostitu¬ 
tion is obscene, but the reporting of prostitution is not. 

Q. And you don’t see anything indecent or filthy or lewd 
or lascivious in that story? A. Not in the treatment of 
this article, no, Mr. Hassell. 

Q. Now, refer to page 93, “Goldbricking With Esquire.” 

Have you read the second item in the first column of j 
page 93? A. Yes, sir, I have. 

Q. About the man seated in the lobby being solicited by 
a woman? A. Wait a minute. 

Q. The second article from the top, the first column of ; 
page 93. A. Yes, sir, I did. 

Q. And he says, “Liquor is my weakness.” A. That is 
correct, sir. 

Q. Do you agree that that item or joke or whatever you 
want to call it does imply that the man was solicited by aj 
prostitute? A. It implies impropriety, yes, sir. 

Q. Do you think there is anything indecent about that 
joke? A. No, sir, I do not. 

Q. Now, look at the third item on that page, the one 
immediately under the small cartoon. A. Yes, sir. 
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Q. “A Pullman porter who had started out on an all- 
night run had his trip cancelled.” And it goes on to tell 
that he went home and he saw some shoes, or some feet, 
sticking out from under his bed, and he says to his wife, “If 
dem shoes stickin out from under the bed ain’t got no feet 
in ’em, Ah is gonna shave,” when his wife asked him what 
he was going to do. A. Yes, sir. 

Q. Does that joke, if it may be so called, convey any 
indecent, lewd, or lascivious connotation to your mind? A. 
Not to my mind. It may to some, I grant you that. 

Q. What would it convey to your mind? A. The fact 
that he says, “If dem shoes stickin out from under the 
bed ain't got no feet in 'em”—there is nothing here to show 
the shoes have feet in them. They may or may not have. 

Q. I see. 

Now, refer to item 17, which is the second item in the 
fourth column of that page. A. Yes, sir. 

Q. “What does f-e-e-t spell, Johnnie.” Have you read that? 
A. Yes, sir, I did. 

Q. Do you think there is anything indecent, lewd, or 
lascivious in that alleged joke? A. No, sir, I do not. I 
think it is improper. 

i Q. Now, refer to pages 104 and 105, “The Sporting Scene.” 
Did you read that? A. Yes, sir, I did. 

Q. And you have that article or story in mind? A. Yes, 
sir. 

Q. And it winds up: 

“She married a 4-F guy and they were very congenial, 
having twenty-one progeny just as fast as nature would 
allow.” A. That is right, sir. 

Q. And, “One day her husband said: ‘Kids are handy 
as tax exemptions, but when I think of bills I feel faint.’ 

“Luberta went to her spouse and patted him tenderly. 
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‘I know, Honey, but you don’t realize how much fun some- ; 
thing can be without so damn much advice.’ 

“She meant doing the children’s washing, possibly.” 

Do you think there is an obscene, lewd, or lascivious or 
indecent connotation to that story? A. I don’t think there 
is any lewd, lascivious or indecent connotation to it. I 
think the story is in bad taste and probably should not 
have gone as far on the borderline as it did, but it is not 
obscene. 

Q. It is on the borderline, though, isn’t it? A. It is 
very descriptive, yes, sir. 

Q. Now, refer to the November issue of Esquire, the 
Varga girl picture at page 46, and the verse: “Virtue! 
Triumphs.” 

Did you read this verse? A. Yes, sir, I did. 

Q. And considered it in connection with the picture? A. 
Yes, sir, I did. 

Q. The model sitting cross-legged, dressed apparently in 
a girdle of some sort? A. Yes, sir. 

Q. And the expression on her face? A. Yes. 

Q. And you say there is nothing lewd or indecent or 

i 

lascivious in that picture? A. If there is I fail to see it, 
Mr. Hassell. 

Q. In connection with the verse, of course? A. Yes, sir. 

Q. If one of the other witnesses here who preceded youj 
had testified that he considered this the worst or most! 
objectionable of the Varga girl pictures, would you agree; 
with him? A. I am afraid I would not, Mr. Hassell. 

Q. You think there are others worse than this? A. I 
think there are one or two that are, in my opinion, a little 
worse. 

Q. Now, look at page 52. This is another one of the sheik 
or Sultan cartoons, a full page cartoon in colors. A. Yes, 
sir. 
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Q. It lias underneath, “Such a neighbor—always bor¬ 
rowing,” and shows one Oriental gentleman waving his arm 
to another in the background going away with two girls, 
very scantily clad. What do you think this cartoon im¬ 
plies, Mr. Croteau? A. I think it implies impropriety. I 
concede that the locale of the scene is where concubines are 
commonly used and I will go so far as to say that probably 
they are exchanged between Sultans. 

That is the worst inference you could possibly place on 
this cartoon. 

Q. Now, what is the best inference you could place on it? 
A. Well, I should think that probably the Sultan who was 
walking away with the two girls is taking them away for a 
good time other than sex, for entertainment in his own 
palace. 

Q. Now, look on page 61, the first sentence of the textual 
matter, describing this color photograph on page 60. 

“The Esquire Canteen.” Reading: “Here are five per¬ 
fectly good reasons why service men and mere civilians pause 
for laughter, libation, and libido at the Folie Bergere.” 

! Do you know what libido means, Mr. Croteau? A. I be¬ 
lieve it is a form of hilarity or liberality associated with 
fun. 

Q. Would you say associated with sex? A. Probably in 
some instances, yes, Mr. Hassell. 

Q. You see nothing objectionable in that language coupled 
with the picture on page 60? A. No, I don’t, Mr. Hassell. 
The picture is a scene that is very common in theaters today. 
As a matter of fact, I have seen chorus girls with a lot less 
clothes on. 

Q. You have had quite an experience, far more than the 
average individual, have you not? A. Well, my duties re¬ 
quire that I do. It is not from a matter of choice, I promise 
you that. 
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Q. But you have had the experience with at least six or 
eight burlesque shows a week? A. Yes, sir. 

Q. Does that run all the year? A. It runs 40 weeks a 
year, Mr. Hassell. 

Q. Forty weeks a year? A. On an average. 

Q. Now look at page 66, cartoon at the top of that page, 
two soldiers with their hands up and broad smiles on their 
faces, surrounded by natives, apparently South Sea Island 
girls, with nothing on but sarongs around their middles, 
and the title “It’s no use, Sarg—we’re outnumbered— 
Yippppeeee.” 

What do you think that picture connotes, Mr. Croteau? 
A. It may connote the fact that they are tickled to death 
to give up to the natives. The worst inference that you 
can place on it is that perhaps at least they see some women 
around and having been probably on duty for a good num¬ 
ber of years or months or probably away from female com¬ 
pany they are tickled to death to be caught by them. 

Q. But you see nothing indecent in that picture? A. Noth¬ 
ing indecent, no, sir. Probably in bad taste. ; 

Q. Now look at the cartoon on the opposite page, page 
67. A. Yes, sir. i 

Q. There is a female person in the center of that cartoon! 
Would you say with over-sized breasts, considering the bal¬ 
ance of her person? A. Well, it is a very poorly done car- j 
toon, and I will concede the over-sized breasts. 

Q. And the over-sized hips and thighs? A. I will concede 
that, Mr. Hassell. 

Q. And the legend underneath that: “At the U. S. Oi. - 
in New York they just gave us cigarettes.” That is what 
one of the soldiers is saying? A. Yes, sir. 

Q. Do you derive any indecent connotation from that 
cartoon, Mr. Croteau? A. I do not. The 'worst I could de¬ 
rive is an impropriety. 
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Q. What would the impropriety be? A. Well probably 
as suggesting that they do some necking or do anything 
other than smoking these Turkish pipes. 

Q. Now, turn to page 73, the color photograph “Golden 
Mould.” This model is in a recumbent position, is she not? 
A. Yes, sir, she is. 

Q. Apparently she is only covered with a sheer or wet 
and sheer silk-like material thrown across her body and 
whatever she is lving on? A. That is correct, sir. 

Q. You wouldn’t say that there is any indication of any 
clothing underneath this material she is covered with? A. 
It does not indicate any clothing, no, sir. 
i Q. Now, do you consider that picture indecent, lewd, or 
lascivious in what it reveals? A. Positively not. 

Q. Page 77, “First Nights and Passing Judgments.” Did 
you read that article? A. Yes, sir, I did. 

Q. Did you note the references in paragraph numbered 
1? A. Yes, sir. 

Q. 10, 15, and 21? A. Yes, sir. 

Q. And your testimony is that the language there used 
is not filthy? A. Not if used as a true transcript reporting 
actual details. I say that is a fairly reasonable example of 
reporting. I wish that my agents could do as well. 

Q. And perfectly proper to appear in a magazine of 
this sort, Mr. Croteau? A. Yes, I believe it is. 

Q. Now look at page 83, the cartoon at the upper left- 
hand comer of that page with the legend underneath, “My 
date’s at the awkward age—all hands and no dough.” A. 
Yes, sir. 

Q. Does the “all hands” reference in this legend as being 
mentioned by one girl, who has her mouth open, to the 
other, seated, have any connotation of indecent use of the 
hands by the escort of this person? A. If the reader wishes 
to apply it, obviously. 
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Q. What would you imply from it? A. I imply exactly 
what it says. He is at an awkward age and he has awk¬ 
ward hands. 

i 

Q. Awkward hands? A. Yes. 

Q. It doesn’t say awkward hands, does it? A. Well, he 
is all hands. An awkward child is probably all hands and * 
all limbs. i 

Q. Don’t you think an awkward child is all feet, usually, 
he stumbles about? A. Well, that is probably a more accur¬ 
ate description. 

Q. You see nothing indecent in that cartoon? A. No. The 
worst inference that one could draw is an impropriety. 

Q. Now, referring to page 89, the scantily clad figure 
in the lower right-hand corner of that picture. A. Yes, 
sir. 

! 

Q. You say there is nothing indecent, lewd, or lascivious 
in the scarcity of clothing on this model in this color 
photograph? A. Nothing but what you could see every day- 
on a circus ground or in a theatre. 

Q. Now, referring to page 94 and page 95, “Goldbricking 
With Esquire,” and take the fourth item therein, the one 
beginning at the bottom of the first column on page 94. A. 
Yes, sir. 

Q. And extending up to the top of the next column. A. 
Yes, sir. 

Q. Have you read that? A. Yes, sir, I have. 

Q. About the two luscious blondes reposing in the berth 
of this man when he comes to occupy it? A. Yes. I have read 
it, Mr. Hassell. 

Q. And he tells one of them that he is sorry, “One of 
you girls will have to leave.” A. Yes, sir. 

Q. Do you find any indecent, lewd, or lascivious connota¬ 
tion to that alleged joke? A. I do not. I think that in his; 


1615 


1616 


1617 





540 


Louis J. Croteau—for Respondent — Cross. 


1618 


1619 


1620 


absentmindedness he made a very frank statement. Of 
course there is a second interpretation to it, and that is the 
dirt that is intended there. 

Q. Why do you say absentminded? What is there in 
it to indicate that he was absentminded? A. I imagine 
if I walked in to my berth and I found two women in it 
I would be a little bit embarrassed and possibly wouldn’t 
think quite clearly. 

Q. And you think this was a slip of the tongue on the 
part of the man? A. I say that is the inference that I got 
upon reading this thing. If you want to go back further 
and want to imply a filthy inference, you can imply ex¬ 
actly what it says here “One of you will have to leave”. 

Q. A filthy inference, isn’t it? A. Yes. 

Q. That would be a filthy inference, wouldn't it? A. Yes, 
sir, it would. 

Q. Now look at item 15, which is the fourth item in the 
fourth column of page 94. A. Yes, sir. 

Q. The he and she. 

“I see your husband has been promoted to a master ser¬ 
geant, I suppose he’s brilliant and knows everything? 

“She: Don’t fool yourself, he doesn’t suspect a thing.” 

Is that a double entendre joke? A. I think it is intended 
to be, yes, sir. 

Q. Do you think it is intended that an indecent con¬ 
notation should be derived from it? A. Oh, I think the 
connotation is in bad taste. I don’t think it is indecent. 

Q. Take item 24, which is the first item at the top of the 
second column on page 95. A. Yes, sir. 

Q. ‘‘Home on furlough the soldier was surveying his 
sweetie whom he hadn’t seen in months: ‘Slimmer, aren’t 
you?’, he asked. 

“ ‘Yes’, she replied, ‘I have lost so much weight you can 
count my ribs.’ 
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“ ‘Where,’ asked the G.I. with a gleam in his eye, ‘do 
I start ?’ ” | 

What do you think that means, Mr. Croteau? A. I 
think it means exactly what it says. I think he intends 
to start counting the ribs and he is making no bones about! 
it at all. 

Q. Do you think that is an indecent connotation? A. It 
is an improper connotation; it is not an indecent one. 

Q. Item 27, which is the last item in that column—: 
A. Yes, sir. 

Q. “The beautiful Army hostess, newly arrived in camp,; 
thought she would take a nude dip,” and so forth. She 
scampers out of the water without any clothing on and! 
gets the dishpan for a shield, and there is no bottom in it. 
A. Yes, sir. ! 

Q. What do you think is the meaning of that? A. The 
meaning of that is plain. It is obviously in very bad taste.j 
I don’t see that you can call it as obscene. It is rather an 
embarrassing situation and probably very improper. 

Q. Would you say that it is the reporting of an indecent 
incident? A. Of an improper incident; I shall not concede 
indecency. 

Q. You would not say there was anything indecent about 
it? A. I don’t think so. It is a situation that is brought 
about in a very natural way and is not planned that way. i 

Q. Now, look at item 28, immediately under that: 

“ ‘Have a good time at the party, daughter dear, and bei 
a good girl.’ 

“ ‘Make up your mind, Mother.’ ” 

Do vou see anv indecent connotation in that? A. No,! 

w 4/ 7 ; 

I don’t see that it is indecent. I think it is intended to be 
humorous. 


i 
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Q. Does it imply that the girl thinks she might not 
be a good girl? A. She might be a bad girl if she did 
a lot of necking. She doesn't necessarily have to go beyond 
that. 

Q. Ordinarily, when being a good girl is referred to, 
what does it refer to, sex contact? A. Ordinarily, 1 don’t 
believe so. 

Q. Look at item 30, the buck private item in the same 
column, lower down. “I’m afraid we can’t have much fun 
tonight”, and so forth. A. Yes, sir. 

Q. Do you see any indecent connotation in that? A. No, 
sir; I don’t. 

Q. You think that is perfectly proper, do you? A. I 
think the girl is looking forward to a grand petting party, 
probably, which does not necessarily imply sex. 

Q. The last item in that column, “Pardon me, Miss,” 
said the sentry”— A. Yes, sir. 

Q. Do you see any indecent connotation to be derived 
from that? A. No, sir; I do not see any indecent connota¬ 
tion. 

Q. That indicates that this female person is going in 
bathing in the nude, doesn’t it? A. Yes, sir. 

Q. And the sentry says: “It ain’t against regulations to 
undress, lady”. A. That is correct, sir. 

Q. You say it is not indecent for a soldier to suggest 
undressing to a lady under those circumstances? A. I 
don’t think he suggested it. I think she is undressed. I 
don’t think anything here was prearranged or planned. 

Q. Now, take the cartoon joke, the 35 item, the very last 
column at the center of page 95, showing the soldiers 
camouflaged as trees peeking at the girls in bathing, and 
one about to go in, and the legend underneath: “You’re 
sure there are no soldiers around here?” A. That is right, 
sir. 
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Q. Apparently one girl said that to another. A. Yes, 
sir. 

i i 

Q. Is there any indecent connotation that could be de- 

j 

rived from that joke? A. I think not, sir. I think the 
girls are entirely ignorant of the camouflaged pictures 
and Army procedure. There was nothing intentional on 
their part. 

Q. You think it is perfectly proper for soldiers from be¬ 
hind camouflage, to look at young ladies in bathing in the j 
nude? A. I do not consider it is proper, sir; it is very i 
bad taste. 

Q. You don’t think there is anything indecent in the 
picturization of such a scene? A. I say it is not indecent, 
no, sir. 

Q. Item 36, the one immediately following the cartoon 
we have just adverted to. This is Willy in the bushes and 
it turns out he is 79, darn it. Have you read that? A. Yes, 
sir. 

Q. Have you read that? A. Yes, sir, I did. j 

Q. Is there any indecent connotation to be derived from ; 
that? A. Nothing indecent. It is in bad taste. 

Q. Nothing lewd or lascivious in it? A. I think not. 

Q. In your discussions of this testimony with counsel, 
particularly the Varga pictures, did you suggest to counsel j 
that you were going to supply backgrounds to some of them, 
or did you discuss that with him? A. I made no suggestion i 
whatsoever, sir. 

Q. You didn’t discuss that with counsel? A. No, sir; 

I didn’t discuss it with counsel. 

Q. Mr. Croteau, would you say that the New Yorker 

_ i 

magazine is the same type of magazine as Esquire maga¬ 
zine? A. It is very similar and probably could be placed 
in the same brackets, yes, sir. 
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Q. It carries the same class of material? A. Yes, sir. 

Q. It is published for men? A. It is published for men, 
yes, sir. 

Q. Does it say it is published for men? A. I don ? t 
believe it does, no, sir. I think it is generally accepted that 
it is for men. 

Q. That is your conclusion, that it is published for 
men? A. I understand from the New England distributors 
that the majority of its circulation is sold to men. 

Q. But you didn’t derive that from any printed matter 
to that effect in the magazine itself? A. No, sir; I didn’t 
arrive at that conclusion from any printed matter in the 
magazine. 

Q. Would you say that Time magazine is the same type 
of magazine? A. I don’t believe Time belongs in exactly 
the same bracket. I believe it is more informative, some¬ 
times probably more scientific, more generalized. 

Q. Now, is Time magazine a weekly news magazine? A. 
Yes, I believe it is, yes, sir. 

Q. And Esquire is a monthly magazine? A. Yes, sir; 
that is correct. 

Q. And it doesn’t carry news? A. It reports news items 
at various times. It doesn’t carry a regular news feature 
the same as Time does. 

Q. What kind of news items does Esquire carry? A. The 
reporting of theatrical productions or scientific treatises 
like Pyknic girls, and so forth. 

Q. Is that a news item? A. I said scientific treatises. 

Q. I thought you said a news item. A. No, sir. 

Q. Your attention was called to a black and white pic¬ 
ture some three-inches tall by two inches wide in the third 
column of page 44 of the August 2, 1943, issue of Time, 
a picture of Ann Corio. Underneath the name “Ann Corio” 
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is the word “1-o-g-i-c-a-l”. What does that mean? A. 
L-o-g-i-c-a-1, I am afraid I don’t know the meaning of it— 
you mean logical? 

Q. I just wondered why “logical” under the name “Ann 
Corio ,, . 

Well, aside from that, that is not a very distinct picture, 
is it? A. No, but it is a pose in which I have seen Ann 
Corio on various occasions. 

Q. When you saw this picture you thought of Ann Corio 
as you have seen her at times. Did you? A. Not necessarily. 
As she is represented right here, sir. 

Q. You can’t tell from this picture whether she has any 
clothing on the upper part of her body or can you? Appar¬ 
ently she has. A. I can’t tell from the picture, but I 
can tell you from what I know that she has. 

Q. Apparently she has in this picture. Doesn’t she have 
a jacket on, or something? A. Yes. That is what is known 
in the profession as a leotard. 

Q. As a what? A. A leotard. 

Q. Now, you think this picture in this issue of Time 
magazine is comparable to what pictures in Esquire, if 
any? A. It is comparable to the diaphanous pictures of 
the Varga girls. As a matter of fact, that leotard is a 
cellophane-like garment which is worn on the diaphanous 
nude and under certain light on the stage it is impossible 
for anyone even in the front row to distinguish that the 
performer has a garment on. 

Mr. Bromley: You mean it is completely trans¬ 
parent? 

The Witness: It is completely transparent; yes, 
sir. We lost a case in Boston about four weeks ago 
on the same thing. 
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By Mr. Hassell : 

Q. Now, your attention was called to page 18 of the 
September 16, 1942, issue of Yank. Do you recall that? 
A. Yes, sir; I do. 

Q. The picture of Mrs. Alexander Kirkland. A. That 
is correct, sir. 

Q. Gypsy Rose Lee. A. Yes, sir. 

Q. That is in black and white, too, isn't it? A. That is 
right, sir. 

Q. And evea the umbilicus in this picture is covered, 
isn’t it, Mr. Croteau? A. Gypsy Rose Lee usually keeps 
her umbilicus covered even in the worst features of her 
tease. She is probably the most modest of the strip tease 
artists. 

Q. Do you know of any pictures in Esquire comparable 
to that picture? A. Yes, sir; I do. 

Q. What pictures? A. I don’t recall the exact issue 
now, but I think it is the Folies Bergere in which there are 
five sets in the picture. 

Q. Now, your attention was called to Life magazine 
of July 12, 1943, page 78. The one in the night club. A. 
Yes, sir. 

Q. Do you recall that? A. Yes, sir; I do. 

Q. What pictures in Esquire are comparable to this 
picture, Mr. Croteau? A. I don’t quite recall any right 
off-hand now, Mr. Hassell. 

Q. Now, your attention was called to Time magazine of 
February 15, 1943, at page 40. A. May I interrupt you, 
Mr. Hassell, to say that on reflection I think that last 
picture which you showed me in some features recalls the 
strip pictorials in one of these issues of Esquire. 

Q. What strip pictorials? A. Where there are six plates 
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on two pages representing the can-can, the grind and the 
bump. 

Q. Those are the drawings? A. The drawings; yes, sir. 

Q. That you stated were very good representations to 
those movements in burlesque shows? A. That is correct, 
sir. That is the nearest that I can associate with that pic¬ 
ture. 

Q. Now, your attention was called to the February 15, 
1943 issue of Time, page 40: “Shall I have this baby?”, 
Respondent’s Exhibit 14. 

Do you recall that? A. I don’t know that I do, sir. 

Q. Here (handing Respondent’s Exhibit No. 14 to the 
witness). A. Yes, sir; I do. j 

Q. Will you point out to the Board the humor in that! 
article, if any? A. I fail to see any in it. 

Q. I see. What feature in Esquire does that advert to, 
or is that comparable with? A. I don’t know as I can 
associate it with any particular feature in Esquire. 

Mr. Bromley: It is intended to be compared with 
“Dear Doctor Diddle”. 

Mr. Hassell: I object to counsel supplying it to 
the witness. I will get at it. 

By Mr. Hassell: 

Q. Now, counsel has suggested that this was intended 
to be associated or compared with the “Dear Doctor Diddle” 
joke. Just suppose you compare it. How would you compare 
that to the “Dear Doctor Diddle” joke? A. Well, I think 
it is dry, and it doesn’t connote any particular thing: “Have 
your baby. Don’t mention your condition to the sailor”. 

I don’t say that it is— 
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Q. Is tliat article you have there— A. Well, down below 
here where it says: *‘Tha£ you can take action against the 
innkeeper’, that compares with it to some degree. 

Q. But you say there is no joke in this— A. It is a 
likable type of humor, yes. 

Q. Now, you have changed your statement that you for¬ 
merly made. You do want it understood, and you state 
: now, that this thing has some humor? A. I want it under¬ 
stood that there is a resemblance in the humor in this 
article as compared to that part of the other. .1 don’t 
say that it is identical. 

Q. l’ou don’t see any humor in the ‘‘Dear Doctor Diddle” 
i joke? A. I think it runs in a rather humorous vein, yes, 
if the individual wanted to apply humor to it; otherwise, 
it did not contain too much of a joke to it, as I see it. 

Q. But when I first handed it to you and you read it, you 
said you could not see any humor in it. A. I had not gone 
through this part of the paragraph, sir. I was reading over 
here (indicating). 

Q. You hadn’t finished reading it until counsel suggested 
to you that it was to be compared with the “Dear Doctor 
Diddle”? A. I hadn’t read up to there at that time, no, 
sir. 

Q. I show you Respondent’s Exhibit 15, being Time 
magazine for January 18, 1943. Your attention was called 
to page 75 thereof. What matter in Esquire is comparable 
to that matter there? A. I think the Esky features are 
comparable to this one. 

Q. But that is not a cartoon you are referring to there, 
is it? Isn’t it the marked matter in the text of the page? 
A. You want the marked matter? I am sorry; I was reading 
this. 
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Q. But you would say the cartoon strip on that page is 
comparable to the Esky cartoon? A. Well, in character 
it is a cartoon which resembles Esky. 

Q. Go ahead with the text of that. A. Well, I associated 
it with the cartoons in Esquire that I read in one of the 
features. 

Q. What cartoon in Esquire? A. Well, I think they are 
in the Esky features where the nudes are being depicted 
as having heavy breasts, and so on, where Esky is peeking j 
from behind the bushes. 

Q. It is the language here and not the cartoon, though; 
is it? A. That is correct, sir. 

Q. Just what is the language that reminds you of the 
Esky strip or cartoon? A. “Each week’s strip has been 
built around a separate guy and decorated with damsels 
as breasty and near-nude as Caniff dared draw them.” 

Q. Do you think that is a good description of the Esky 
cartoons? A. Well, it is certainly associated with it. I 
should think it is, particularly the mermaids in the Esky 
strip. 

Q. You think it is just as bad or not as bad to describe ! 
cartoons by words such as described here on page 75 of i 
Respondent’s Exhibit 15 as actually showing the cartoon j 
strip and accompanying them with descriptive words spoken : 
by the participants or actors in this strip? A. Well, I! 
think that I have seen some cartoons that in themselves | 

i 

were obscene, but the description of them was not. 

Q. Mr. Croteau, you mentioned Inspector-in-charge, Ten¬ 
nyson Jefferson, in your testimony yesterday. Do you know 
Mr. Jefferson? Do you have personal contact with him? 
A. The last time I saw Mr. Jefferson was several years ago. j 

Q. Was he inspector-in-charge then? A. No, sir; he was 
not. I don’t recall the name of the inspector. His name! 
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began with a “B” and he lived in Melrose. That’s all I 
recall at this time. 

Mr. Ellis: Breslin, isn’t it? 

The Witness: Breslin, yes. 

By Mr. Hassell : 

Q. Would it surprise you to know that Mr. Tennyson 
Jefferson, after your testimony yesterday, advised us that 
you were unknown to him or any inspector handling 
obscene matter in the office of the inspector-in-charge at 
Boston? A. It would surprise me if he said that; yes, sir, 
because I have talked with Mr. Jefferson in his home at 
Reading at the time of a very important case three or 
four years ago. 

Q. And further, as far as Mr. Tennyson is able to ascer¬ 
tain, you have never visited that office? A. That is correct; 
not since I have been the executive secretary. 

Q. Are there any publishers who contribute to the fund 
maintaining your organization, Mr. Croteau? A. To my 
knowledge; no, sir. 

Q. Do you know the business of all the contributors 
and members of your organization? A. No, I do not, Mr. 
Hassell. 

Q. You could not testify positively that there are no 
publishers contributing to it? A. Not under oath; no, 
sir. 


Mr. Hassell: That’s all. 

Chairman Myers: Any questions, Mr. Bromley? 
Mr. Bromley: Yes, sir. 



551 


Louis J. Croteau—for Respondent — Redirect. 
Redirect Examination by Mr. Bromley: 

Q. You said yesterday that in the theatrical world, the 
phrase “Go flub your diddle” was an accepted phrase. 
Tell me what it means, please. A. I think that as it is 
intended in the burlesque presentation, it means “Go jump 
in the lake”, or “go chase yourself”, or something of that 
effect. 

Q. If “diddle” is used in that connection in a burlesque 
or other show in Boston, is any attempt made to expurgate 
it or take it out of the script? A. I know I have never 
attempted to take it out, nor has the city censor. 

Q. Now, are most of your activities in connection with 
the censorship or inspection of magazines, exercised on 
behalf of the defense of publications or in support of the 
prosecution of publications? A. I think it is safe to say 
that approximately 95 per cent is devoted to the support 
of the prosecution. This is a very unusual case. 

Q. In other words, it is very unusual for anyone repre¬ 
senting the New England Watch and Ward Society to 
appear as a defense witness in support of any publication. 
Is that correct? A. That is correct, sir. 

Q. So far as you know, have any of the Thorne Smith 
novels referred to in the advertisement of the Literary Guild 
in the March issue of Esquire, ever been banned in New 
England? A. No, sir; I know they are being sold there. 

Q. During the noon recess, at my request, did you read 
the article ‘‘Many Wives too Many”, appearing in the August 
issue of Esquire? A. Yes, sir; I did. 

Q. Does the reading of that article change your opinion 
in any way as to the obscenity or decency of the August 
issue of Esquire? A. No, sir. 

Q. Did you find anything in the reading of that article 
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i ‘‘Many Wives too Many” that is in any wise lewd, lascivious, 
obscene, indecent or filthy? A. No, sir; I did not. 

Q. Can you tell me whether or not your opinion as to 
the decency of Esquire is or is not reinforced by other 
censorship bodies with respect to these cited issues? A. 
I think my opinion is reinforced by other bodies -such as 
the New York Society for Suppression of Vice and the Illi¬ 
nois Vigilante Society, and so on. 

Q. You mentioned, I think, a thing I didn’t know before, 
that the city of Boston had a city censor. Is that a public 
office like police commissioner? A. That is part of the 
: mayor's office known as the licensing division, and the head 
of that division is known as the city censor. 

Q. Does he have authority to prevent the sale and dis¬ 
tribution of obscene magazines, among other things? A. 
Not an obscene magazine, no, sir. That jurisdiction lies 
in the power of the commissioner of police. 

Q. Has the city censor, police commissioner, or any other 
official in Boston ever banned any of the eleven issues of 
Esquire now under consideration? A. Not to my knowl¬ 
edge. 

Q. Do you know what the National Order of Decent 
Literature is? A. I do. 

Q. What is it? A. It is an organization devoted to the 
! examination of magazine publications. 

Q. And on its list there appears from time to time such 
publications as in the judgment of that organization are 
obscene or indecent. Is that so? A. That is correct. We 
receive the list regularly. 

Q. Are you familiar with the list? A. Yes, sir; I am. 

Q. Can you tell us whether or not any of these eleven 
issues has appeared on this proscribed list of N.O.D.L.? 
A. As a matter of fact, I know they never did. 
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Q. I hand you what purports to be ten lists running from 
January, 1943, through October, 1943. and ask you whether 
those are the lists of the N.O.D.L. listing magazines which 
are by that organization held to have sinned against one 
or more provisions of its code for clean reading? 

Mr. Hassell: I object— 

Mr. Bromley: I am just identifying them, Mr. 
Hassell. 

The Witness: Yes. Facsimiles of the same list I 

i 

have received at the office. 

i 

By Mr. Bromley : 

Q. Are you familiar with the Code for Clean Beading of 
the National Order of Decent Literature? A. I am, but 
I have never committed it to memory. I have seen it from , 
time to time and I am familiar with it as X have seen it j 
here. 

i 

i 

Mr. Bromley: I offer these ten lists in evidence. 

Mr. Hassell: I object, if it please the Board. Here ; 
we are attempting to pile dubious matter on top of | 
dubious matter. Here are some lists that this witness j 
undertakes to identify, of an organization that has 
an alleged code or a code with respect to decency i 
in literature, that is not in evidence. 

I submit that this matter would be of no value 
to the Board. 

Mr. Bromley: May I say in answer merely that 
the code for clean reading of that organization ap¬ 
pears on every list so the standard is expressed? 

Chairman Myers: That may all be true. I doubt 
the competency of that on the further ground that 
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it is probably hearsay as far as this witness is con¬ 
cerned. 

The objection is sustained. 

Mr. Bromley: May they be marked for identifica¬ 
tion? 

Chairman Myers: Surely. They should be marked 
for identification. 

(The documents above referred to were marked 
Respondent’s Exhibits 17-A to 17-J, inclusive, 
for identification.) 

By Mr. Bromley : 

Q. In connection with the picture in Esquire of the five 
girls from the Folies Bergere, I show you an issue of Life 
for August 16, 1943, and ask you whether there is therein 
contained pictures of the same night club presentation? 
A. Yes, sir; the same night club presentation except they 
are not in color and probably not as effective. 

Mr. Bromley: I ask that this issue of Life for 
August 16, 1943, be marked for identification.. 

(The document above referred to was marked 
Respondent’s Exhibit 2so. 18 for identification.) 

Mr. Hassell: I object to that on the same grounds. 

Chairman Myers: That will be noted when it is 
offered. 

Mr. Bromley: I offer this issue of Life in evi¬ 
dence. It is now marked for identification Respon¬ 
dent’s Exhibit 18. I call particular attention to the 
pictures on pages 63, 64, 65, and 66. 
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Mr. Hassell: The same objection. 

Chairman Myers: It is admitted subject to the 
objections Mr. Hassell has made heretofore. 

(The document heretofore marked for identifica¬ 
tion Respondent’s Exhibit No. 18 was received 
in evidence.) 

Mr. Bromley: I want to call attention to the pic¬ 
tures on the first and second pages of the series. 

Mr. Hassell: Did you say first and second pages, 
counsel? 

Chairman Myers: Pages 63 and 64. 

Mr. Bromley: Will you mark for identification, 
please, the issue of Life for May 31, 1937? 

(The document above referred to was marked 
Respondent’s Exhibit No. 19 for identification.) 

Mr. Bromley: I offer that issue in evidence, which 
has now been marked Respondent's Exhibit No. 19 
for identification, calling particular attention to the 
Minsky Brothers article and the spread of pictures 
on page 21. 

Mr. Hassell: I object to this and I might also add 
to the objection that I don’t see that it is proper re¬ 
direct examination. 

Chairman Myers: What have you to say on that 
point, Mr. Bromley? 

Mr. Bromley: It is redirect because of his attack 
on the disclosures made by the pictures which I intro¬ 
duced on direct examination. 

Mr. Hassell: I submit, if the Board please, I sim- 


1663 


1664 


i 1665 



556 


i 


1666 


1667 


Louis J. Croteau—for Respondent — Redirect. 

ply went over the testimony that counsel went over 
in his direct examination, which I had a perfect right 
to do. 

Mr. Bromley: Well, I have tried to make a selec¬ 
tion of pictures out of the many, many thousands 
which are as close as I can think of to the Esquire 
pictures. 

Now, you seemed to think, Mr. Hassell, that the 
pictures I introduced did not contain the same amount 
of undrapedness as Esquire’s, so I have got some new 
completely nude women taken on the burlesque stage. 

Chairman Myers: • Your objection is overruled, and 
it will be received subject to the conditions previously 
stated. 

(The document referred to was marked Respond¬ 
ent’s Exhibit No. 19, and received in evidence.) 


By Mr. Bromley: 

Q. Assuming that burlesque has a sensory appeal, Mr. 
Croteau, to many people, would that fact, in your opinion, 
render the descriptions of burlesque or illustrations thereof 
obscene, lewd, lascivious, filthy, or indecent? A. No, Mr. 

1668 Bromley. I repeat again, it may be becoming irksome, but 
I want to say many things in and of themselves are obscene. 
Any number of things may be very offensive to society but 
the description of them in a report or in an article does 
not constitute obscenity. 

Q. Is it your position also that people can draw obscene, 
lewd, lascivious, filthy and indecent suggestions or implica¬ 
tions from almost anything that relates to sex? A. If an 
individual were so constituted that his mind were deranged 
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and he may be a sexual pervert and degenerate or moron, he 
may derive a sexual implication from anything. A picture, 
a piece of hair, a piece of clothing, that is commonly ac¬ 
knowledged by all psychiatrists. I do not purport to be one. 
I don’t know anything about it, I only have a general knowl¬ 
edge of the thing, but on the whole I can say that it is so. 

Mr. Bromley: That is all. 

Recross-Examvnation "by Mr. Hassell: 

Q. Does burlesque have a sensory appeal? A. To a minor¬ 
ity it does, yes, sir. I mean I visit burlesque houses and see 
the same three or four rows of bald-headed men down in the 
front row week in and week out and to me I can’t see but 
that those men are abnormal to go and see that sort of thing. 

Q. But to you, Mr. Croteau, that has to visit burlesque 
shows six times throughout the week, it is just a sort of a 
pain in the neck, isn’t it? A. It is a doggone unpleasant job, 
Mr. Hassell. 

Q. Now, you said you read this article in Esquire “Many 
Wives Too Many”? A. Yes, sir. 

Q. Do you think it is not indecent to visualize, as in an 
article of this sort, having six wives and thereafter assign¬ 
ing to them each their respective duties, and especially as¬ 
signing them to their duties and discussing their duties with 
respect to sex? You say that that is not an indecent matter? 
A. No. I was quite impressed when I read the article with 
the amount of liberality that the article had taken. I think 
he went just as near the brink as he could, but I fail to see 
that it was indecent. It is certainly in bad taste, the entire 
article is. 


1669 


1670 


1671 



558 


1672 


1673 


1674 


Louis J. Croteau—for Respondent — Recross. 

Mr. Cargill: While Mr. Hassell is finding his voice, 
I would like to ask a question. 

Did I understand you to say in your former testi¬ 
mony that the Watch and Ward Society had changed 
its policy and rules on obscenity? 

The Witness: No. Its rule on obscenity is not a 
hard and fast rule, sir. It is more elastic now and it 
has been since 1934. Prior to that time they considered 
the thing as a whole and not parts of it. 

Mr. Cargill: Well, is that generally known? Was 
it advertised that they had changed their rules? 

The Witness: There was an announcement to that 
effect at the time to the trade, yes, sir. 

By Mr. Bromley : 

Q. What you have just stated is backward, isn’t it? A. 
Pardon me. 

Q. What you have stated about your policy is just back¬ 
ward, isn’t it? A. I don’t quite know what you mean. 

Q. You said your policy used to be to consider material 
as a whole and not parts of it. A. I don’t quite follow you, 
Mr. Bromley. 

Q. Well, maybe I didn’t follow you. Go ahead. A. Well, 
up until 1934 the New England Watch and Ward Society 
would review or examine a book or magazine and they would 
state their opinion whether or not the material contained 
therein was obscene, if the book contained only two sentenc¬ 
es, the entire book was considered obscene. Whereas today it 
takes a more liberal point of view. That is, it does not con¬ 
sider the entire book or magazine obscene because it contains 
some questionable passages. 
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Mr. Cargill: You have answered my question. 

The Witness: Thank you. 

By Mr. Hassell : 

Q. Referring to Respondent's Exhibits 18 and 19, I will 
refer to IS first, which purports to carry’ some scenes of pic¬ 
tures of women from the Folies Bergere. Will you refer again 
to the November, 1943, issue of Esquire, page 61? A. Yes, 
sir. 

Q. And look at this Respondent’s Exhibit No. 18, and tell 
me where in that Exhibit 18 there is a description of the 
Folies Bergere as in Esquire comparable to this “Here are 
five perfectly good reasons why service men and mere civil¬ 
ians pause for laughter, libation, and libido at the Folies 
Bergere.” A. You mean you want me to compare the text 
or the pictures? 

Q. Well, do you find anything in the text in the Life arti- j 
cle of this sort that you find in Esquire, especially with 
reference to the libido? A. Oh, I don’t think there is any¬ 
thing here so far that I have read, except probably that you 
could say this sentence here, “I love my wife but oh you kid I 
loveliness.” I mean a double entendre, or second inference 
could be applied there. 

Q. That is the only thing comparable in the text that you 
find comparable to the matter I have read? A. Not knowing 
the definition of Callipygian, 1 can’t say that there is any 
similarity. 

Q. Not knowing the definition of what? A. Callipygian. 

It is defined here as Callipygian beauties. i 

Q. Now, referring to Respondent’s Exhibit 19, to the pic¬ 
ture shown on page 21 thereof, did the New England Watch j 
and Ward Society, through you, examine this issue of Life 1 
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magazine? A. I remember having examined that magazine, 
yes, sir. 

Q. And did you pass that? A. Yes, sir, it was passed. 

Q. The lower picture there? A. This one here, sir? 

Q. In the right lower comer, shows poses of these ladies 
pictured entirely nude, doesn’t it? A. I won’t say that it 
does because it is very possible that they are wearing 
leotards. 

Q. Well, suppose they are, can’t you see the nipples on 
most of the breasts of these women? A. You can if they are 
wearing leotards. I might say, Mr. Hassell, that an arrest 
was made in the Morris Casino in Boston and the girls were 
brought before a justice of the Municipal Court and the 
reason we lost the case was because they produced the leo¬ 
tards that they had on. Now the text of the statute states 
that they must be entirely lacking in any costume. I am the 
first to admit that the costume doesn’t do a thing because 
it is absolutely transparent; it is practically cellophane and 
form-fitting. 

Q. Now, this text of the statute was of the State of Mas¬ 
sachusetts? A. Yes, sir. 

Q. You do not have reference to the Postal Obscenity 
Statute, do you? A. No, sir, I don’t. 

Q. Well, aside from that statute, would you consider 
these pictures of Life obscene? A. I do consider them ob¬ 
scene in stage presentations, yes, sir. 

Q. I mean in this magazine, do you consider those ob¬ 
scene? A. No, I don’t. 

Q. But they show the breasts and the nipples of the fe¬ 
males there? A. That is correct, sir. 

Q. You think it is perfectly proper? A. Well, it is pre¬ 
sented every day in the burlesque house and so is this pic¬ 
ture. 
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Q. Your Society would not object to a magazine carrying 
pictures of this sort of females with a very small triangular 
shaped cloth over the pubic area and nothing at all above 
the waist? A. That is correct, sir. 


Mr. Hassell: That is all. 

Mr. Bromley: This copy that you have been refer¬ 
ring to is of an issue of Life back in May, 1937. Now 
the Post Office never did anything about it, did it, 
Mr. Hassell? 

Mr. Hassell: Oh, I can’t tell you, Mr. Bromley. I 
don’t want to make a statement to be a form I of 
evidence. We have, from time to time, excluded from 
the mails issues of Life magazine, I think. 

Mr. Bromley: Well, if this one was excluded you 
will prove it, won’t you? 

Mr. Hassell: It is not incumbent upon me to prove 
anything about Life or to prove anything about Life 
magazine. Life magazine is not under consideration 
and I object to this whole line of testimony and have 
until I am almost hoarse. 

Mr. Bromley: Well, I don’t want to suggest even 
by inference to the Board that I have put into evi¬ 
dence a magazine which has been excluded from the 
mails because I did not intend to do so. It was my 
information that this magazine was never excluded 
by the Post Office Department and that it was mailed 
second-class in 1937. That was my point. 

Mr. Hassell: It may be possible that it was not ex¬ 
cluded. As a matter of fact, we don’t have the facil¬ 
ities for reading every’ piece of material that goes 
through the United States mails. It runs into the 
hundreds and thousands of tons of material every 
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month. We don’t have any such force as that. Oc¬ 
casionally material such as that gets by. That does 
not prove it is not obscene. 

Redirect Examination by Mr. Bromley: 

Q. Now, directing your attention to Respondent’s Exhibit 
IS. Mr. Croteau, to the pictures of the Folies Bergere girls, 
I want to ask you whether this text, in your opinion, is not 
the equivalent in moral implication to the use of the word 
“libido” in Esquire under this Folies Bergere picture, and 
I read from Life: “But notwithstanding such near-disasters, 
the Folies Bergere has managed to establish itself as unique 
in at least one respect: its tall, leggy show girls are proba¬ 
bly the best-looking, the highest paid and most gorgeously 
costumed in any night club anywhere. 

“Located but one block from Billy Rose’s Diamond Horse¬ 
shoe, long recognized as the most dazzling showcase for I- 
love-my-wife-but-oh-you-kid loveliness, the Folies Bergere has 
succeeded in usurping that distinction.” 

Mr. Hassell: I object to the question, and submit 
that this witness is not qualified, from anything that 
I have heard, as an expert on the interpretation of the 
English language. 

Chairman Myers: Well, you asked the same cor¬ 
responding question. 

The objection is overruled. 

The Witness: I would say that the implication 
was almost identical to what appears in Esquire. 

Mr. Bromley: That is all. 

Chairman Myers: Anything further? 

Mr. Hassell: That is all. 


(Witness excused.) 
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Chairman Myers: We will take a recess for ten 
minutes. 

(Whereupon, a short recess was taken.) 

Chairman Myers: Proceed, gentlemen. 


Dr. Clements C. Fry, a -witness called by and on behalf 
of the Respondent, being first duly sworn, was examined 
and testified as follows: 

Direct Examination by Mr. Bromley: 

Q. Your name is what? A. Dr. Clements C. Fry. 

Q. Clements C. Fry? A. That is right. 

Q. And you live, Dr. Fry— A. 1253 Trumbull College, 
New Haven, Connecticut. j 

Q. Trumbull College is a part of Yale University, is it? 
A. Yes, it is. 

Q. What is your profession? A. A doctor of medicine, 
and a psychiatrist. 

Q. Now, will you tell the Board something about your 
educational background and the work that you have done? 
A. Well, I have a B.S. degree, and also an M.D. from 
Northwestern. I was for two rears resident at Boston 

* i 

Psychopathic Hospital after serving a very general intern¬ 
ship at Louisville General Hospital. i 

In 1926 I went to Yale University as psychiatrist to the 

University Health Service. Since that time I have been 
% 

appointed as a lecturer in psychiatry with professorial 
rating, and my main work is with the student body at Yale 
and a few other colleges. 


1687 


1688 


1689 



564 


Clements C. Fry—for Respondent — Direct . 


1690 


1691 


1692 


I served as psychiatrist to Wesleyan University for five 
years from 1928 to about 1933. 

At the present time I am in charge of the psychiatric 
division of the University Health Department at Yale 
University. 

I have written, with Dr. Howard Haggard, one book called 
‘‘The Anatomy of Personality” and I have just written a 
book, which has been published, “Mental Health in Col¬ 
lege” in collaboration with Dr. Edna Rostow. 

This book is a survey of the ten years experience from 
1926 to 1936, and views the types of problems that we see 
in the University Health Department. 

I am also psychiatric consultant at the New Haven Hos¬ 
pital and on the courtesy staff of Hartford Retreat and 
also trustee of Fairfield State Hospital. 

Q. Have you had any work with college girls? A. Yes. 

Q. Where? A. At New Haven. They have been private 
patients referred from Smith, Yassar and other colleges. 

Q. So that your psychiatric experience has been very 
broad as far as college youth is concerned, is that right? A. 
It is. 

Q. Are you doing any work for the government at the 
present time? A. I am. 

Q. What is that? A. A special piece of work for the 
National Research Council which is investigation of psy¬ 
chiatric problems in the armed forces. 

Q. And in the course of that and other work, about how 
many detailed case histories are you familiar with, and 
have you studied? A. Well, in the last six months, work¬ 
ing over this particular government problem, we have gone 
over about four thousand histories. I am familiar with 
many more, I suppose a couple more thousand at least. 

Q. Have you ever had occasion in your professional ex- 
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perience or in your studies of case histories, to find therein 
referred to, as contributing in any degree to abnormalities or 
sexual problems or weaknesses of college youth, the maga-! 
zine Esquire? A. I have not. 

Q. What can you say generally your opinion is as to the 
effect of magazines generally upon sex problems of college 
age youth? A. Personally I don’t feel they have any great 
effect upon college youth at all. 

Q. Have you found them, in your experience, to be a 
factor of any importance at all contributing to sexual delin¬ 
quencies? A. Xo. Of course, I might have to modify that! 
in terms of what particular magazines you are referring to. 

I don't know whether these photographic types of maga¬ 
zines—are they called magazines—these little booklets that' 
are put out of photographs of various poses and positions! 
in sex. 

Q. Do you mean just photographs, pornographic prac¬ 
tices? A. Yes. 

Q. I have never seen them. I don’t know what they are 
called. They are not what I comprehend within my question 
as magazines. 

Doctor, have you examined the eleven issues of Esquire 
complained of in this proceeding? A. I have. j 

Q. And have you particularly examined the Varga girl 
drawings in the issues? A. I have. 

Q. Based upon your experience are you able to express 
an opinion to the Board as to what effect this material 
would have, if any, upon college youths? A. I have. 

Q. What is that opinion? 

j 

Mr. Hassell: I object. The same objection as 
before. 

Chairman Myers: The same ruling. The objection 

i 

is overruled. 


1693 


1694 


1695 



566 


1696 


1697 


Clements C. Fry—for Respondent — Direct. 

The Witness: In my opinion, I don’t believe they 
have any effect upon youths. At least, with my cases, 
I have never seen any of these cases that have been 
affected by these particular pictures. 

I think the abnormal boy, so-called abnormal boy— 
I had better say first that I don’t only see abnormal 
boys, but I see normal boys, as well—I think some of 
the abnormal youngsters who are sex perverts—I 
wouldn’t be surprised if they wouldn’t use these pic¬ 
tures or any other pictures or anything as stimula¬ 
tion. 

They use religious pictures as sex stimulation, espe¬ 
cially those boys who have a fetish. They may use a 
stocking or a hat or a dress or a shirt, or anything 
else to stimulate them, from that standpoint. But 
they already have in their minds the fact that they 
are going to be stimulated. The thing is not brought 
to them. They go looking for it. 


Q. In your opinion, is there anything in these Varga girl 
drawings which would tend to corrupt the morals of college 
age youths? A. No, nothing. 

Q. Or lower their standards of right and wrong toward 
sexual matters? A. No. 

1698 Q. Or stimulate sexually impure thoughts? A. No. I 
might qualify that. I would like to know what you mean 
by “impure thoughts.” 

I think, as I said, a good many pictures will stimulate 
boys to a sex thought. Whether that is improper or not 
is according to your own definition of what impurity is. 

I have seen boys who had these pictures in their rooms 
and would laugh about them and comment about them, 
but I don’t believe they were necessarily impure thoughts. 
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They were comments, as they would comment or whistle 
at a girl’s figure. j 

Whether that is impure, or not, I don’t know. I doubt it. 

Q. Have you examined in these eleven issues the other 
pictorial matter like the Sultan cartoons? A. Yes. 

Q. And the Esky comic strips? A. Yes. 

Q. And all the other cartoons and pictures? A. Yes. 

Q. Is your opinion the same with respect to those pic¬ 
tures? A. I think pretty much. I think that in general 
they are a little more of a sex humor type of thing. I don’t 
believe that they stimulate immoral thoughts, but I think it 
is common sex humor that the college youth has. 

He will comment on those things and make remarks 
usually in a rather humorous manner himself. 

Q. Do you think the fact that he does that is morally 
disintegrating or morally detrimental to him? A. No. 

Q. Do you think this kind of sex weakness expressed in 
this humorous vein is rather advantageous than otherwise? 
A. If it is in the setting of the whole living and life. If it! 
is a continuous thing all day long and a chronic affair, I 
would say that after all the boy was a little lopsided in his 
sense of values. 

Q. Have you read the stories and articles like “Portrait 
Over the Fireplace” and “Many Wives Too Many” and the 
theatrical columns of Nathan, Seldes, and the other textual 
matter in these eleven issues of Esquire? A. I have. 

Q. Is your opinion the same with respect to them so far 
as obscenity and detrimental moral effect is concerned? A. 
It is. As a matter of fact, those articles, I thought, were 
very good, especially the one on burlesque. I don’t think the 
one Pyknic girls was too good, it was all right, but scienn 
tifically it was fairly good. 

Q. Are there burlesque presentations in the town of New 
Haven? A. There are not. 
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Q. There are none? A. They usually go to Bridgeport. 

Q. Are there burlesque shows in Bridgeport? A. There 
used to be. I don't know whether there are at the present 
time. 

Q. Would you think the Paul G-allico article on burlesque 
if read by college youth, especially Yale men, would have 
anv detrimental effect on them? A. I do not. 

Mr. Bromley: That is all. 

Cross Examination by Mr. Hassell: 

s Q. How long have you been studying Esquire for this 
case, Doctor? A. How long? 

Q. Yes. A. I think it was about a week or two ago, and 
I have been here since last Tuesday night and I have been 
reading it as I was sitting over in my hotel room, all the 
time. I have read a great many stories other than the ones 
he inquired about. 

Q. You read all the material and looked at all the material 
especially pointed out in these eleven issues? A. Yes. 

Q. How much time, all told, have you spent in examining 
this material and studying it? A. Well, I can tell you. I 
have been in my room most of the time since Tuesday, 
especially in the last couple days, waiting to be called and 
most of that time has been spent looking over these maga¬ 
zines. I have gone over each separate article about three 
times. 

, Q. Are you ordinarily a subscriber or reader of Esquire? 
A. I am not. 

Q. Have you read the magazine as thoroughly before? 
A. In the past, years ago, I read it. 

Q. How many years ago? A. About five or six. 
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Q. You were a subscriber to it then? A. No. j 

Q. You saw it occasionally? A. Yes. 

Q. What is your daily fee for testifying in a case of this 
sort, Doctor? A. Do I have to answer that? 

Chairman Myers: Oh, I expect this is a pertinent 
question bearing upon the case. 

The Witness: It is? 

Chairman Myers: Yes. 

The Witness: I don't know what it is going to be, 
to tell you the truth. 

* i 

By Mr. Hassell : 

Q. What arrangements have you with the publishers of 
Esquire as to your being paid to testify? A. No arrangement. 

Q. No arrangement? A. No. They asked me how much 
I would charge them, and I told them I would wait until 
I got through. 

Q. So they agreed to pay you anything you charged? 
A. No, they didn't say a word about that. 

Q. So the arrangement with you is that you are to be 
paid anything you ask for substantially? A. I don’t believe 
so. 

Q. What are your usual charges for testifying? A. I have 
never testified before in my life. This is the first time I 
have ever been in court so I don’t know what the fees are. 

Q. I am wondering whether your fee would be comparable 
to that of Dr. Tillotson. Do you know him? A. I know him, 
yes. 

Q. He said his ordinary fee was five hundred dollars. 
A. Well, I’m glad to know that. 
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Chairman Myers: Don’t forget, Doctor, yon are 
just as good as he is. 

By Mr. Hassell: 

Q. How many days did you spend on this before you 
came down here, Doctor? A. Well, I don’t think I spent 
many days. I got the magazines on Saturday and I spent 
most of Sunday afternoon and part of Sunday evening 
reading them before I came down here. 

Q. You are going to include that time in your bill for 
vour services? A. I will have to ask Dr. Tillotson. I 
wouldn’t ordinarily do it. 

Q. Now you stated that you had, in the last six months, 
examined case histories, as I understand you— A. Yes, sir. 

Q. —of about four hundred cases? A. Four thousand. 
i Q. Four thousand. I beg your pardon. Four thousand 
cases. A. Yes, sir. 

Q. Did you interview everyone of these individuals? A. 
Not every one of them, no. 

Q. How many out of the four thousand? A. About two- 
thirds. 

Q. Two-thirds? A. Yes. I have also in that six months 
period seen about two hundred students. 

Q. You took the case histories of about two-thirds of this 
four thousand? A. That is right. 

Q. In the last six months? A. That is right, 
i Q. How long did you spend with each? A. With each 
history? 

Q. Yes. A. I can’t tell you exactly. I did it in two ways; 
first, I have an assistant, this Mrs. Rostow that I referred 
to. who has abstracted these histories under mv direction, 
a great many of them. Some of these histories I have only 
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gone over the abstracts, others I have gone over myself. 
It usually takes you about half an hour, forty-five minutes, 
something like that, fifteen minutes, according to the history. 

Q. Fifteen minutes, half an hour, or forty-five minutes 
for each history? A. That is right. 

Mr. Bromley: Are you sure you are talking about 
the same thing? He is asking you, Doctor, how long 
it took you to take the history, not to read it. 

The Witness: Take the history? 

i 

By Mr . Hassell : 

Q. Yes. A. Oh, that is a different thing. Some of these 
histories are one interview, a great many of three or four 
or five, some of them go on for a year and even more for a 
longer period. Some of these patients we have seen over 
a period of four years, especially the more difficult type 
of case. There is no history that the boy has not been 
given a full hour. It has usually taken an hour at least 
to get a history of his problem, his background, and so forth. 

Now, in doing this, I must say we have a form which we 
have him fill out, which has to do with the age of his father 
and his mother and their backgrounds and their educa¬ 
tional standpoint, and the standpoint of nervousness, and 
so on, the marital situation, where they live, whether it is 
a rural or small town, or whatever it is, a city; so this form 
that we have gives us our technical material, which is a 
time-saver for us. Then the intimate history, that is, the 
problem that the boy comes to see you about, which may 
be nervousness or may be a sex problem, or it may be almost 
anything. Then we confine ourselves to that and try to build 
from there, allowing the patient to tell his own story and 
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see what comes of it, and then question him from that stand¬ 
point, whatever we find. 

Q. Now these four thousand patients you refer to as having 
gone into case histories of during the past six months, were 
they cases of abnormalities? A. No. 

Q. Or diseased condition? A. No. I can tell you a little 
bit about this. Perhaps I had better explain what they are. 

The National Research Counsel came to me and asked 
me to try to outline and study the question of psychiatric 
problems in the armed forces. This investigation was en¬ 
dorsed by the Surgeon-General of the Army, the Surgeon- 
General of the Air Forces, and the Surgeon-General of the 
Navy. The idea being to find out, not how poorly do these 
boys do in the armed forces, but how well they do. That 
means getting a cross section. We feel that our patients 
are more or less a cross section at Yale University. 

The book that I wrote had about 1257 cases. We classi¬ 
fied as abnormal 105. They were what we call the sex cases. 
The rest of them were what we considered of the minor 
nervous disorders or some personal problem. 

To get into it a little more fully for you, about 21 percent 
of our patients, freshmen, freshmen that we have seen, come 
to see us with sex as a particular presenting problem. That 
might mean that masturbation might be the problem, or it 
might be heavy petting, which is a very common thing, which 
gets them upset and rather nervous, or it might be a ques¬ 
tion of an attempt at intercourse, or it might be intercourse, 
or anything along that line. 

As I say, 21 percent of the freshmen come to see us with 
that as a presenting problem. 

About 35 percent of the sophomores, 35 percent of the 
juniors, and 35 percent of the seniors come to us presenting 
their particular problem in terms of sex. 
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About 55 percent of the graduate students come to us with 
that as a basis. 

Now, about one-third of our cases are graduate students. I 
As they get older it seems that they come to the psychiatrist 
with sex as a presenting problem a little more often than 
when they are freshmen. In the freshman year it is usually 
more of a question of family relations or scholarship diffi¬ 
culties or social difficulties that they are troubled with. 

Q. Each one of these four thousand cases came to you 
voluntarily? A. Not necessarily. They are either sent to 
me by the deans of the various schools, or they are sent 
to me by the counsellors or through other physicians in the! 
University Health Department. A boy may come to the 
Health Department complaining of insomnia or a stomach 
ache or indigestion or diarrhea or anything else, and after 
the physician has examined him and he feels that it is an 
emotional problem, then he usually presents that case to 
me, but 40 percent come on their own. 

Q. Is there any difference then in the willingness and free¬ 
dom of the patient in answering the questions whether he 

j 

was sent to you involuntarily, or whether he came to you 

[ 

voluntarily? A. Not a great deal, no. I think I can honestly 
say that if he is coerced, if he is sent by some person who 
says to him “Something is wrong with you, you are nutsj 
you better go over to see the psychiatrist and be psycho* 
analyzed^ then we spend a little more time with him because 
he comes to us with a chip on his shoulder: or if it is a case 
of sex peepers, or a case of feeling— 

Q. Sex peeping? A. Sex peeping. 

Q. What do you mean by that? A. Well, that is the so- 
called peepers. Once in a while you get a kid who goes 
around peeping in windows and so on who is picked up by 
the police. 
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Q. How many of these 4,000 that you examined in the 
last six months did you ask the specific question whether 
they read Esquire? A. I will tell you what I did. 

On the question of sex we have an outline in which we 
try to get their total sex history. We start out this way: 
We ask the boy how he was introduced to sex, when he first 
ran into the question of sex, who introduced it to him, how 
did it come about, was it through another boy, was it some¬ 
thing in his own thoughts, or how did he come to be con¬ 
fronted with this situation at the particular time. 

We then ask him if he ever had intercourse, we ask him 
about masturbation, and in masturbation we ask what stimu¬ 
lates him, what are the various factors that seem to stimu¬ 
late the boy towards this act. 

If it is a question of intercourse, we go into some detail 
about it: Is it a prostitute, is it a so-called nice girl, do 
you know the girl, are you in love, how did you happen to 
do this, how did you happen to feel that you had to have 
sex relations. 

If it is a question of petting, again we go into some detail 
about how that boy happened to take this on. 

1 One of the main things we find is that a great many of 
the boys who get into sex difficulties start quite early in 
their careers, and they are usually introduced to it by other 
boys through mutual masturbation or being told about it 
or something of that nature. 

i In a few cases—we had a course, French 41. When I 
first went to Yale that was the course that seemed to 
stimulate a great many boys. It was a French literature 
type of thing, and many boys would be bothered by the fact 
that they were aroused by this particular type of literature, 
and they would be very ashamed about it in some cases, or 
they would be worried about it, and they would think there 
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was something wrong, and they would come to see us, or 
some friend would send them to us. 

I might say this, in addition: Most people feel that a 
psychiatrist, of course, believes in freedom of sex. As a 
matter of fact, we do not. We don’t feel that a fellow should 
have that type of freedom and do as he pleases. We don’t 
encourage them. 

I might say we rarely ever advise as to what these boys 
should do. We present to them the fact of what is the func¬ 
tion of sex, and, personally, I feel that in presenting it in 
that way they seem to get a little more out of it than if we 
tried to scare them or tried to coerce them or what not. 

In general, the psychiatrist, I believe—or at least I, 
believe there is a function to sex. The first function is the 
creation of children, a biological function. 

The second function is in answering the sort of urge 
that seems to be in the body. 

The third is a question of pleasure, and the fourth is the 
consummation of love between man and woman. 

That is the usual line we take with the youngsters, say^ 
ing: “This is a sociological as well as a biological problem.’^ 

We don’t advise what they should or should not do. We 
discuss the thing from various angles. 

I might say that we don’t take up the religious angle 
of the problem. In certain cases where the boy is religious* 
if there happens to be a pastor around that we have faith in, 
we might send him to him. In the past I have sent a great 
many cases to Father Riggs, who used to be the Catholic 
chaplain, or Mr. Lovett, the Episcopalian chaplain. We 
worked in cooperation with those people. 

j 

Q. Doctor, these boys are influenced in their special urge 
or sex life, by things that they read. They are at times in- 
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fluenced by pictures they see? A. At times, they are in¬ 
fluenced; yes, sir. 

Q. Would you say they would be affected by beautiful 
near-nude pictures? A. Some boys would, yes. 

Q. These boys that you are talking about now in this 
4,000, are they regarded as normal? A. I wrote a book called 
“Mental Health in College”, and in the introduction of that 
I discussed that problem, stating that most of our patients 
are regarded by their friends as normal people, and that 
the psychiatrist regards them as fairly normal, too. 

Q. As fairly normal? A. Yes, that is the statement I 
made. 

Now, it is according to how you want to interpret that. 
I feel stronger than that, and I state in a chapter that it 
is pretty much a cross section of the university that we 
treat. We see the Phi Beta Kappa and the rather stupid boy, 
the rich boy and the poor boy, and the athlete—I have seen 
captains of Yale—and we see the non-athletes. 

We see the very brilliant fellow and the stupid fellow. 
It is pretty much a cross section of the University. 

I might say in addition to that that I have also acted as 
physician to the crew on various occasions, and have gone 
up and lived with about 150 youngsters that are up there, 
and I have become pretty well acquainted with them, 
i I have been a member of various fraternities at Yale 
and I talk a great deal about sex to them. They always 
want to hear about it. In general, I think they have got a 
pretty good straight-forward attitude toward sex. When¬ 
ever I have talked to any group on sex they have been 
rather serious, asked good questions, and discussed it in 
a pretty straight-forward manner. 

Q. Doctor, would you, from your contact or knowledge of 
boys at Yale for a good many years, say that in their at- 
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titude towards sex, their education on sexual matters, their 
reaction to various things in a sexual way, it is a pretty fair 
average of the whole United States, everybody in it? A. I 
should think so. 

Q. What is the basis of your comparison? A. Other col¬ 
lege youngsters of that particular group. I would say per¬ 
haps I would have to modify my answer and say that in 
terms of college youth—I know college youth, not only Yale 
youth—but I have seen Princeton men and Harvard men and 
men from small colleges. 

Q. You have in mind college men. Aren’t they a little 
bit above the average of the common run of youngsters? A. 
Not in the question of their drives and desires and wishes. 
They are just human beings from that standpoint. They 
may be a little more intelligent. 

Q. And a little better educated as to sex? A. No, they 
are very ignorant as to sex. 

Q. They are very ignorant as to sex? A. One reason is 
that their families never tell them anything, they don’t know 
how to tell them. 

Q. Do you advocate sex instruction in the home? A. I 
do, very strongly. I don’t believe in calling the boy in when 
he is 18 or 19 years of age and suddenly saying to him : “Now, 
son, it is about time I told you of the dangers of life.” 

I think sex should be a part and parcel of life in terms 
of education of that child. There should not be any over¬ 
emphasis on it. 

A great many people feel they are educating the child in 
sex if they run around in the nude and have the children 
run around nude. That might arouse a little curiosity, if 
nothing else, if in the rest of their life they paid no attention 
to the child. 
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Q. Is that the procedure you follow with your children, 
Doctor? A. I have no children. 

Q. You have none? A. No. 

Q. Your contacts with boys and girls have been almost 
entirely with college boys and girls? A. Almost entirely. 
I have done some work in the dispensary at the New Haven 
Hospital, and also at the Boston Psychopathic Hospital. 

Q. You have seen some of these Varga girl pictures, you 
say, in the boys’ rooms at Yale, I believe? A. Yes. 

Q. And they would laughingly refer to them? A. Not 
always. I mean, it just seemed to be a part of the whole set¬ 
up. I don’t think they paid any great attention to them 
after they put them up, any more than we pay attention to 
a great many pictures that we have in our rooms. 

What they have done when I am not there, I couldn’t tell 
you. 

Q. I was coming to that. You wouldn’t testify here, as a 
matter of fact, that they don’t make any improper use of 
those pictures? A. I couldn’t say that, no. 

Q. Doctor, I guess you are not very well pleased at the 
prospect, but we will have to, by reason of the broad answers 
you made to the questions on direct, go through all of this 
matter in all of these issues. 

Mr. Bromley: You don’t have to as far as I am 
concerned, Mr. Hassell. 

By Mr. Hassell : 

Q. Doctor, will you refer to the matter appearing on page 
6 of the January, 1943, issue of Esquire? That is boxed in 
under the heading of “Shor Nuff”. 
i I call your attention to the character— 
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Chairman Myers: We have been talking about this. 
If it will help some, the Board is willing to sit late 
tonight to get through with Dr. Fry today. However, 
a preacher once said there was no soul saved after 
the first twenty minutes, and I agree with him strong- 

iy- 

Mr. Hassell: I am in this position, Mr. Chairman. 
Of course, all this matter has been introduced here 
over my objection. It is all in the nature of a sur¬ 
prise to me. 

Chairman Myers: This was introduced by you, 
not over your objection. 

Mr. Hassell: I am talking about this so-called 
opinion testimony that I have objected to and con¬ 
sider irrelevant to the matters here involved. 

Chairman Myers: We don’t. 

Mr. Hassell: I am glad to have the Chairman’s 
statement on that. But I want to say in my own 
defense that I am taken by surprise, and I think it 
is only fair to me not to crowd me in presenting the 
testimony in this case. I protest and object to going 
on beyond five o’clock. 

Chairman Myers: If you want to go on and bring 
the Doctor back on Monday that is all right with us. 
But I was trying to say if you could get through we 
would sit later tonight in order to help you get 
through. 

Mr. Hassell: I understand, Mr. Chairman, but I 
don’t see any prospect of getting through with it by 
five o’clock. 

j 

Mr. Bromley: Speed it up a little and you might 
get through. 

Mr. Hassell: I appreciate counsel’s desire to speed 
it up by my not making any reference to it. 
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By Mr. Hassell : 

Q. Coming to the first paragraph of this matter boxed in 
on page 6. There is a characterization, you will note, Doc¬ 
tor, of the spicy cartoons in Esquire. It says: 

“Esquire, the four-bit magazine, which is always busy as 
a little beaver sandwiching good advice between its spicy 
cartoons”—do you agree with that general description of 
Esquire, from what you know about it? A. Spicy? 

Q. Yes. A. Well, it is according to how you define spicy. 
In general, I guess, yes. 

Q. Sexy? A. Not sexy. Again, I would say “spicy” 
might be a good word, yes. 

Q. Spicy, not referring to sexy? A. That is right. 

Q. In other words, you would define spicy as something 
entertaining, something piquant? A. Yes, it might refer to 
sex sometimes, too. 

Q. Sometimes? A. Yes. 

Q. This matter that you saw and read practically all refers 
to sex? A. Yes, this here (indicating). 

Q. I mean the eleven issues here; in the eleven issues. A. 
No, I don’t know whether it is all referred to that way, to 
sex. I mean, if you are using sex in the very broad sense 
I am with you, but if you are using it in a very narrow sense, 
I am not. 

Q. Now, how would you use sex in a very narrow sense 
and how would you use sex in a very broad sense? A. Well, 
whether it is not a very nice thing, or whether it is part of 
the drive within one and so forth. 

Q. Is that the broad or the narrow sense? A. I think that 
is the narrow sense. 

Q. What is the broad sense? A. Well, it is just part of 
the whole life picture and we know that these things exist 
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In the outside world and these are in our problems that we 
have to meet and these situations that we are up against; 
and so forth. 

Q. You mean these matters here in Esquire are certain! 
problems that you have to meet? A. Not matters in Esquire, 
no, not necessarily. 

Q. In this last paragraph of this article under “Shor Nuff”, 
there is this: “Comes it then breeding (no, not that)”. A. 
The what? 

Q. “Comes it breeding.” A. Oh, I see. “Comes it then 
breeding”. 

Q. Yes. “Comes it then breeding (no, not that)”. What 
does that mean, Doctor, as referring to “no, not that”, what 
does that have reference to? A. Well, I should say—I don’t 
know exactly—but I infer that is just a little addition in 
there; that we can’t refer to breeding in this magazine or 
anywhere else, that it is a taboo subject to talk about. Nice 
people wouldn’t like it, so we put this in a little paren-i 
thesis. 

Q. You mean the “no, not that”? A. Yes. 

Q. Reference to what kind of breeding that is not usually 
spoken of? A. In polite society. 

Q. Now, at the top of the next column I will read the 
whole paragraph: 

“The pay-off on what kind of a guy this Woodhead is comes 
quick. He figures a gal’s dancing ability is worth 20 points. 
Sex he gives 10. So he’d rather dance.” 

The pay-off on what kind of a fellow Woodhead is? Would 
you gather from that that Woodhead was a wood head as 
to sex matters? A. Well, he puts more emphasis on danc¬ 
ing, quite a little bit more than on sex. 

Q. So that Woodhead is a sort of a dead issue? A. No, he; 
puts more value on dancing. 
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Q. He would rather dance? A. He would rather dance. 
Other people like sex. 

Q. Now, down at the bottom of that column, the number 
7, juking. A. Yes. 

Q. “a. That’s right. Just what you’re thinking about”. 
What do you think that has reference to? A. That is sex. 

Q. That is sex? A. Yes. 

Q. You say there is nothing in this article of an indecent 
character about that? A. I wouldn’t say it was indecent. 
I think it just happens to be someone’s opinion of the im¬ 
portance of sex. Now, whether it is the sex act, or whether 
it is sex in general, I am not sure. I think it refers to the 
sex act. Whether it refers to intercourse or whether it refers 
to petting or excitement of the whole thing, I don’t know, but 
sex in general is what they are talking about, and he is put¬ 
ting 400 as a value on it. 

Q. Now, taking this article as a whole where these things 
are pointed out, do you think there is anything in it of a lewd, 
lascivious or obscene nature? A. No. 

Q. As referring to a man’s magazine? A. Man’s or wo¬ 
man’s magazine. 

Q. Bo you know the reputation of Esquire among the 
boys and girls as being somewhat risque? A. I don’t believe 
so. No, I don't think so. 

Q. You never heard it had that reputation? A. No. X 
don’t think they go out to buy it to be stimulated as far 
as I know. 

Q. Now, Doctor, I call your attention to the matter ap¬ 
pearing on page 45 of this January* issue: “Benedicts, 
Awake!”, the first part of the first verse and the first two 
lines of the last verse. 

The first verse reading: 



583 


Clements C. Fry—for Respondent — Cross. 

i 

“Men sleeping besides your wives, Awake! 

Awake to gaze longingly, lastingly 
Upon soft skinned thigh and softer breast 
Bevealed by careless gown.” 

Do you think that is suggestive? A. Yes, it is. 

Q. Suggestive? A. Yes. 

Q. Suggestive of sex matters and sex contacts? A. Oh, 

I suppose so, or love in general. 

Q. But you say that it is not indecent, lewd, or lascivi¬ 
ous? A. I wouldn’t think so, no. 

Q. That is a perfectly proper subject to be discussed in 
the pages of a man’s magazine? A. Yes, I think it is all 
right. j 

Q. And you say the same— A. I have been through too 
many poems like it all the way through, for my own per¬ 
sonal opinion. I would get a little tired of it. 

Q. But vou don’t think such sentiments as that of such i 
verse or such pictures conjured up by these words are cal- j 
culated to have anv deleterious effect? A. No, I don’t. 

Q. On impressionable young men? A. No, I don’t. As 
a matter of fact, you know it is a very funny thing. At ; 
some stage it might help them a little bit. That may seem ! 
an odd statement, but some boys might be better off stimu¬ 
lated by the female body than the male? 

Q. You mean the perverts? A. Yes. 

Q. They are very rare, aren’t they? A. No. 

Q. I am talking about the population as a whole. A. As 
a whole, yes. 

Q. Are they rare taking the student body of Yale as a ; 
whole? A. Well, it is according to how you define Yale. 
It is rare; you see them now and then. 

Q. Now, the material appearing on page 83: “Star and 
Garter Blues”, the article by Gilbert Seldes. 
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Doctor, did you see that show in New York? A. No, I 
didn't see it. I didn't see this show. 

Q. So, in your examination of this article you did not 
have the benefit of anything that you might have gotten 
from seeing this show. 

Now, you read this article? A. Yes, I did. 

Q. This is one you read three times? A. Yes. 

Q. In the first column in the first paragraph, down in 
the second sentence: “The scene is the old familiar bur¬ 
lesque routine of the court room; Clark is presiding, as an 
owl should; and merely as an incident Gypsy Hose Lee 
is the defendant against whose navel Clark finally blows 
a paper tickler." 

i Is that an entirely decent subject of conversation to 
write about? A. It is describing what went on in that show, 
I suppose. 

Q. Now, going down to the next paragraph beyond the 
middle of the photograph: “For the past few years he has 
leaped into the air, clicked his heels sideways (how?) and 
sung of himself as “Robert the Roue from Reading, P-a,” 
weaving and winding his frame around tall show girls, peer¬ 
ing through his non-existent glasses into the bosoms he isn't 
tall enough to see unless he jumps." 

Do you think there is nothing indecent in that phrase? 
A. Well, if you pick it out that way it is a different thing 
to me. In terms of the whole article, I thought it was a 
very good description of the play. He wasn’t endorsing the 
play to my mind; if anything, he was panning it. 

Q. Now, over in the center of the third paragraph of this 
article on this page. A. In the center? 

Q. In the center of the third column, the seventh para¬ 
graph. A. The third sentence? 

Q. Yes. “There is also a character from the night clubs 
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who makes her breasts jiggle, and this is considered funny, 
but I don’t think so even at the night clubs where her 
frankness was greater, her skill no more engaging. A strip¬ 
per who does an orgiastic dance verges on the erotic.” 

Would that last phrase convey to you anything, or what 
would that last phrase convey to you as to occurrences 
or happenings in this show? A- Well, I should think it 
is self-evident that it is a question of a fellow describing 
a very erotic dance. He states what the stripper does, and 
he does not approve of it. 

Q. You say that it is entirely proper and not indecent to 
describe or advertise any review as an erotic dance? A. In 
detail? | 

Q. As described here. A. As described here I would 
say it is perfectly all right. 

Q. But a boy reading this might say: “Well now, 
there is my chance to see something hot”, mightn’t he? A. 
There is a possibility of that, yes. 

Q. “A stripper who does an orgiastic dance.” A. Most 
of the boys that I have been familiar with know about it, 
anyway. I don’t think this would bother them very much. 
They know what it is. I 

Q. They have already seen the show? A. They have 
seen the show. Perhaps they have. 

Q. Do you believe, then, that this would have no effect 
on the fellows you are associated with? A. Well now, it 
is according to how you—if you want to get a magnifying 
glass and look at that as the only thing, why perhaps it 
would have some effect, but when vou take this whole thing 
as an article it is a very good description and a very good 
criticism, to my mind, and I think it would be to the average 
college student, of this show. If he read this article, I 
would doubt that he would go to see the show. As a matter 
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of fact, some of them would be disgusted with it. Others 
would say it wasn't spicy enough, perhaps. 

Q. Now, beginning at page 97, we have the Yarga girl 
calendar. This first one on that page is for January. You 
find nothing indecent in the scantiness of that lady’s cos¬ 
tume? A. No, I don’t. It is like any beach. You go on any 
beach and you find the same thing. 

Q. Now, on page 9S, February. The model with the maga¬ 
zine, “Dreamland” draped partly over her buttocks and 
practically with no clothes on. Would you say that that 
would be calculated to excite impressionable youth? A. Not 
necessarily. 

Q. There wouldn’t be anything lewd, lascivious— A. No. 

Q. (Continuing): —indecent in this? A. No. 

Q. Would you have any different opinion if she had 
no pretense of any covering on? A. It is according to 
where the emphasis was and it is according to where this 
was, if it was hung in a museum, or whether it was well 
done or what not; whether the emphasis was put on certain 
features, and what not. 

Q. Now, the March— A. I might say not features, I 
would say position more than anything else. 

Q. Whether she is reclining? A. No. If she was a little 
more suggestive of the sex intercourse, or something to 
that effect. 

Q. Now, the March Yarga girl. Do you find anything ob¬ 
jectionable in that? A. I do not; no, I don't. 

Q. Now, would you say that the size of the thighs, Doctor, 
are a little over-emphasized here? A. I don't know. I don't 
think so. I don't believe so. I don't think that would make 
very much difference because some men like big thighs and 
some like little thighs and so on, and the Turks like the 
big fat ones, and so on. 
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Q. The feminine curve, the curves of a woman’s body, are 
calculated to excite sexual desires in the opposite sex? A. 
Not necessarily. It might excite a sense of beauty or ad¬ 
miration as well as sex. 

Q. What do you say with respect to out and out plain 
nudes, Doctor, would you say that that would be more or 
less exciting than models scantily covered for the purpose 
of stimulating by partial concealment? A. I don’t know 
what to say about that, to tell you the truth. I don’t know. 

Q. I see. A. It is according, again, what the position is. 
There would be a lot of factors to my mind that would enter 
into a situation ; if you had a nude in a museum it might 
be one thing, and if you had a nude in a saloon it might 
be another thing. It is according to how you want to use 
this thing. It is according to yourself or your view of it. 

Q. Well, coming closer down to cases. Suppose some¬ 
one paid 50 cents for a magazine to look at these near-nudes 
dealing with that person, do you think that enticement in 
a sexual way is enhanced by partial concealment of the 
female body? A. It is according to the individual, I would 
say. In the old Victorian days, if they showed their anklej 
it was considered rather indecent. Now, the boys on the 
beach and the girls are very scantily clad and they pay 
very little attention to it. 

Q. Then, if all of us practiced nudism, why we wouldn’t 
be interested in sex anv more, would we? A. I wouldn’t 
say that at all. A great many people might become more 
interested in it, and maybe some in a constructive way 
and some in a destructive way and for some people it might 
be bad for them. I mean to suddenly take a group of young 
people who have been brought up rather strict, in maybe a 
good home, and suddenly say: “Now, you have to go td 
a nudist’s colony and appear in the nude.” I think it would 
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be quite a shock, and certainly girls no more so than the 
fellows. I think they would blush a little more than the 
girls might. 

Q. Xow, just where do you draw the line, that is, between 
nudity and partial nudity, Doctor? A. I draw it for the 
individual who is looking at it. 

Q. What parts of the body? I am talking about the female 
now. We are talking about these figures. A. Yes. 

Q. What part would you want covered up to make them 
less erotic? A. Well, it would not make much difference 
to me, professionally speaking. I don’t believe that most 
boys would be abnormally stimuated by a good-looking limb. 
I don’t think they are necessarily stimulated by a so-called 
good looking bosom, or what not. It again varies with those 
fellows. I wouldn't know what to cover up. 

Q. You referred to boys brought up in decent, Christian— 
I assume—homes. A. Some; yes. 

Q. Do you think this type of picture we are looking at now, 
throughout this January issue, this Varga girl, would be 
the type of picture you usually find in the ordinary, average 
American home? A. I have seen them in a lot of good 
homes, what I consider good homes. After all, we have to 
consider how the famiy approaches these things with the 
youngster. If they over-emphasize the dirt of sex and that 
sex is always impure or what not, and that to see a woman’s 
bosom is just a terrible thing, but to see her leg or to look 
at pictures or what not and consider them merely from 
the sex standpoint, that might be a little different thing, but 
if you have a good healthy outlook on the matter, I don’t 
see where it stimulates them. 

Q. Have you found, Doctor, in the homes you visit, that 
the female members of the fainilv are ordinarily usually 
pictured in display pictures of this sort, hung up on the 
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wall for the edification of the family and visitors? A. Some 
have Troy Kenny pictures of dancers. 

Q. I am talking of members of their own families. How 

i 

would a boy like to see his own sister or his own mother 
pictured like this? What effect would that have on him? 
A. I have never seen it but one time. I know a woman who 
has been a model for Troy Kenny’s pictures, and she had it 
in her home and the boy knew* it. 

Q. That is a rare case? A. A rare case. 

Q. The only one you know of? A. The only one I have 
ever had. 

Q. So, ordinarily, a boy in his own home does not see 
pictures of this sort, his mother in this type of bathing suit? 
A. He has seen his mother in this type of bathing suit, 
the 16 year old youngster who goes to the beach with his 
mother. ! 

Q. "Which bathing suit, which month? A. I would say 
about May. 

Q. Kow, if that is a bathing suit and that verse reads—■ 
A. Xot when I made that remark. 

Q. - 

• i 

“May’s a balmy sort of month 
That makes me apprehensive, 

A lot of fellows get the urge 
To start their Spring Offensive.” 

i 

What do you think that refers to, a spring offensive in a 
sexual way? A. It may be. It is according to how you 
define sex. For instance, the American girl likes to be ad-; 
mired and sought after and that may be a spring offensive, 

too. 


1765 


1766 


1767 


590 


Clements C. Fry—for Respondent — Cross. 


1768 


1769 


Q. Doctor, let's don't get away from this May bathing 
suit costume that you picked out here. A. I said I have 
seen women in that type of thing and others have seen them 
in the same thing, and I stick to that. 

Q. You would call that an ordinary, usual and customary 
bathing costume for women on the Connecticut beaches? 
A. I have seen almost similar. 

Q. Cut down as low as that, Doctor? A. Pretty nearly. 
I can’t see the back part so much. 

Q. There is nothing holding this costume on the front, is 
there? A. That is right, there usually is something. 

Q. That would probably be ineffective in bathing. She 
wouldn’t have it on very long after the waves hit her? A. 
That’s true. 


Mr. Bromley: You can’t see around the neck, Mr. 
Hassell. You can’t see around the neck whether there 
i is a string around there or not. 

Mr. Hassell: The Doctor agrees with me that it 
is an ineffective bathing costume. 

Mr. Bromley: He is just as wrong as you are, then. 

By Mr. Hassell: 

1770 Q. i believe you stated you find nothing objectionable 
about the pose? A. No. 

Q. Or the costume or lack of clothing coupled with the 
verse in the May picture. A. No. 

Q. And nothing in the April picture? A. No. 

Q. Nothing in the June picture? A. No. 

Q. And that picture, that model, evidently has on no 
brassiere. Do you note that, Doctor? A. She has not, but 
the artist is taking a little precaution, I guess, about that 
with her arm and the flowers. 
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Q. You wouldn’t call that a bathing costume, would you, 
Doctor? A. 2so, I would not. 

Q. The grass or whatever she has around her waist would 
not withstand the waves very long? A. No, but I don’t 
know what she has under. 

Q. And the July picture and verse: 

“July is a patriotic month 

i 

And you will agree— 

Whoever dreamed this suit up 
Took a lot of liberty!” 

Would you say that is a daring costume? A. It is daring, 

i 

yes. 

Q. But not indecent? A. Not indecent. 

Q. Now, coming to the August picture, would you say 
that this model is reclining on her back? A. I should think 
so, yes, as far as I can judge. 

Q. And would you say that the clothing draped around 
a part of her body is very sheer? It doesn’t conceal very 
much, does it? A. Her bosoms are there—her nipples don’t 
show—the pubic hairs are not showing. It is concealing 
quite a little, I guess. 

Q. Can you see the umbilicus? A. No, I can’t. 

Q. Now, the verse there in the August number: 

“I find a cool secluded beach 
A perfect August shelter, 

But all the men who pass my way 
Just look at me . . . and swelter!” 

i 

Do you associate that with the August weather, wherever 
this young lady may be, or a rise in blood pressure of tfie 
men who look at her? A. Both. I don’t think that is an 
improper thing, though. Men do it. 
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Q. You think it would be perfectly natural for a young 
man to get a rise in blood pressure from contemplating 
these pictures? A. Most of these fellows don't get very 
much a rise in blood pressure, unless you are using that 
sort of symbolically. 

Q. So, the sweltering part there is sort of an over- 
advertisement of the effect of this picture? A. I have never 
seen any youngsters get excited about these pictures. 

Q. They don't tell you they get excited about them, any¬ 
way? A. As I said, I have examined a lot of them. 

Q. They don't tell you everything, do they? A. They tell 
me almost everything. They tell me more than they tell 
their fathers and mothers. 

Q. But, can you testify that they actually tell you every¬ 
thing A. No, certainly not, but I can testify they tell me 
more than they tell their mothers and fathers, and the 
deans of the colleges. 

Q. How do you know what they tell their fathers and 
mothers? A. Because I have seen a lot of the fathers and 
mothers in consultation. 

Q. And they have testified that the kid has told you more 
than he has told them? A. In certain cases, yes. 

Q. So your information there is entirely hearsay, isn't 
it? A. Well, ves. 

Q. It depends on the veracity and the mood of the father 
and mother? A. And the trouble the fellow is in. 

Q. And how much thev want to reflect on the habits and 
thoughts of their progeny, doesn't it? A. Will you state that 
again? 

Q. I say, it depends entirely on the mood of the fathers 
and mothers and how much they want to reflect on the habits 
and thoughts of— A. Not if they are sincere people who 
want to help their youngsters. I think if you had a youngster 
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who had a physical illness and you went to the doctor, you 
would tell him everything you could about it, and give 
him all the information so that he could make a diagnosis. 
It is the same thing in terms of these emotional things. If 
the parents have the child’s interests at heart, I think they 
will be pretty straight-forward and frank. 

Q. Now, Doctor, don’t you know it to be a common fail¬ 
ing of the lay person, and I am speaking of a non-physician, 
not to give emphasis to a lot of things, not to remember 
a lot of things that possibly they should remember? A. 
That’s so, but we ask them questions. 

Q. So the information that you have obtained has in 
measure depended upon the accuracy of that information? 
A. Not wholly. 

Q. If a matter depended upon the intelligence and ability 
to remember on the part of the person who is telling you— 
in this instance the parents. Is that right? A. To a certain 
extent, and we then ask them questions and find out more. 
I might say in addition to that, that in the past—not in 
all cases—we have the information sometimes from their 
friends, and information from social workers that we send 
out to get that particular information. We have also certain 
psychological tests that we use. 

Q. Now, Doctor, couldn’t a boy, the ordinary, average, nor- 
mal boy, get libidinous thoughts from viewing these pier 
tures of these Varga girls, and the other matters in Esquire, 
without being a problem boy? A. That I can't tell, because 
I have not seen those fellows. 

Q. I see. I say, couldn’t that happen? A. I don’t know. 
I can say this: If you will allow me to I will say this: 
They get stimulation from a lot of things. They get stimu¬ 
lation from the Bible. Some boys go to the Bible and 
pick out things. Some boys definitely pick out dirty passages 
in Shakespeare. 
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Q. I am not talking about the exceptional boy. I am 
talking about the average, ordinary boy. Isn't it a fact 
that it has been said by authorities that 99 men out of 100 
have at some time in their lives masturbated and the other 
one is a liar? A. That is right, some people say that. 

Q. And if it has been testified here that 90 per cent or 
more of the men have masturbated, would you accept that? 
A. I don’t know. I would put it about 85 or somewhere 
near. Those are figures that have been handed down for 
generations and every doctor has kept repeating those figures 
to their patients year after year, and no one has ever gone 
out to find out about it. 

There was a study made at one of the girls 7 colleges 
which showed the girls were as bad as the men in regard 
to sex, but, unfortunately, I know of no good statistics on 
the question of the percentage of people who have at some 
time in their lives masturbated. 

Q. So if that is a fact, you would not be able to testify 
positively, as a matter of fact, that this August Varga girl 
would not stimulate such activities on the part of the 
average boy? A. That it wouldn’t? 

Q. Yes. A. No, I couldn’t testify that it wouldn’t any 
more than I could testify that the Bible would not stimulate 
him. 

Q. I see. Now, note the September Varga girl and the 
verse: 


“September brings us cooler days 
But still I have to pose on, 

Oh, Mr. Varga, hurry up 

And let me put some clothes on!” 

The verse there, Doctor, is manifestly designed to point 
to and call attention to the lack of clothing on the part of 
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this model, isn’t it? Wouldn’t you get that idea? A. Yes, 

I think I would. 

Q. Now, this clothing painted on the upper part of this 
model’s body—and, by the way, she is in a reclining pose 
with one leg cocked up, isn’t she—this clothing reveals her 
body very effectively, doesn’t it? I mean, it doesn’t conceal 
very much. A. No more than the average woman’s clothes 
that you see these days, I suppose. 

Q. The average woman’s clothes? A. Evening gowns or 
what not. 

Q. Doctor, have you ever seen an evening gown like that? 
A. Pretty nearly. 

Q. Without any skirts on at all? A. Oh, you are talking 
about the upper part? 

Q. I am talking about all this picture we see here. A. 

I misinterpreted that. 

Q. You have never seen an evening gown at all like that? 
A. Oh, just add the skirt— 

Q. And you have not seen an evening gown fitting over 
the pubic area, the mons, as closely as this? A. If that is 
the mons, it is pretty high up; it is bad anatomy. 

Q. The dark shadowed area adjacent to the upraised j 
thigh? A. I see what you mean. j 

Q. That would be the mons, wouldn’t it? A. Yes. 

Q. And it is shadowed dark as though it might be show- j 
ing what appears underneath? A. Yes. 

Q. And you would say that this picture would not be ; 
calculated to especially stimulate the average normal boy 
that you know? A. No, not the average normal boy. 

Q. You would say there is nothing lewd, lascivious, or 
indecent about this pose? A. I don’t believe so, no. 

Q. And with respect to those two pictures, August and 
September, do you think a boy would contemplate his sister 
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or his mother in such costumes as those? A. I don’t know. 
I don’t know whether that is very important or not. 

Q. In other words, the females he has been raised with 
in his own household, never practiced the wearing of such 
diaphanous or revealing garments. I am talking about the 
average boy, Doctor. Isn’t that a fact? A. He has seen his 
mother in negligee, he has seen his mother in bathing suits 
and so on, and I am not so sure that the human form as 
it is portrayed here is going to excite the average normal 
boy very much. In my experience it has not. These young¬ 
sters, to my mind, seem to take these things in their stride, 
the average normal boy. 

Q. That is, the average normal college boy? A. Yes. 

Q. He is a little more sophisticated usually than other 
boys? A. Not necessarily. He may be pretty protected in 
lots of ways, but he has gone to prep school, he has been 
protected by his family pretty much. That is, he may not 
be as sophisticated as the high school youngster, as a matter 
of fact. 

Q. But your experience with other boys, outside of college 
boys, is not very extensive, is it? A. Not as extensive as 
with college boys. I have seen a lot of them. I can’t tell 
you how many. 

Q. But it would be comparatively a few as compared with 
the number of college boys you have seen? A. Oh, yes. I 
see a certain number of boys around 15 and 16 going to 
prep schools and so on. 

Q. Now, take the October and November pictures on pages 
106 and 107. Would you describe the October costume as 
a bathing costume? A. Well, you caught me on that other 
one. I don’t know whether to or not. I should think so; 
I am not sure. 
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Q. I see. It is quite a revealing costume, in that it fol¬ 
lows the contours— A. I will tell you what it recalls to 
my mind. It recalls some of these professional swimmers. 

Q. And the November costume, there again we don’t seem 
to have anything holding the brassiere part of the costume 
up and it is cut very scantily around the upper part of the 
hips, isn’t it, Doctor? A. Yes, but I don’t know where you 
are going to stop on a lot of that stuff. Do you make it six 
inches above, or two inches, or what? 

Q. I see. You wouldn’t know whether it would make 
much difference to make that a few inches longer or a few 
inches shorter? A. No. 

Q. A few inches shorter might reveal some of the pubic 
area, might it not? A. Not in the back. A few inches 
shorter in the front ■would expose the bosom, the abdomen, 
and perhaps some of the pubic hairs. 

Q. Doctor, you don’t think there is anything in these 
pictures that would especially stimulate the boys you have 
come in contact with in these colleges? A. Not as far as 
I know. I have never seen them stimulated, and in case 
histories none of them have ever referred to them. 

Q. And that applies also to the December number on page 
108? A. That is right. Now, of course, there is a little 
question of what you call stimulation, too. A lot of these 
youngsters, sure, they would say something about this and 
make remarks. Now, what kind of remark? Is it a re¬ 
mark that will hold for them or just a casual thing? We 
know that youngsters do say something about sex. They 
know a lot about sex in one sense of the word. They don’t 
know the biology of it or the psychological factors involved 
or the sociological implications. They make quite a few 
remarks. They don’t know all the implications. They 
might refer to these things as in some way stimulating 
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them. I don’t know if you want to say stimulating to im¬ 
pure thoughts or what. 

Q. Doctor, you made reference to some of these boys 
getting stimulated by things they see in the Bible. You 
wouldn’t compare things you see in the Bible to these Varga 
girl pictures? A. I don’t think we can compare them. 

Q. That is, from a sex stimulating standpoint. A. I 
have seen boys stimulated by all kinds of things. 

Q. But you wouldn’t compare the sex stimulating qualities 
of things appearing in the Bible to things you have gone 
over in Esquire, would you? A. I don’t quite understand. 

Q. You wouldn’t compare the sex stimulating qualities 
of things in the Bible to things in Esquire? A. In terms 
of degree, do you mean, that the Bible would stimulate them 
more? 

Q. Yes, or Esquire more. A. Or Esquire would stimulate 
the more? 

I have seen youngsters who have gone and searched out 
certain little passages— 

Q. We are not talking about the exceptional— 

Mr. Bromley: Let him finish his answer. 

Mr. Hassell: It is a waste of time. 

Chairman Myers: He has a right to finish his 
answer. 

The Witness: I have seen them go to all kinds of 
literature to be stimulated, and I would say certain 
boys would go to these pictures to be stimulated. 
They will go to stories, and they go look at girls 
on the street, and they do all kinds of things to 
create within themselves a certain stimulation. Now, 
some of us may look upon these youngsters as ab- 
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normal individuals, or, perhaps it may be a phase in 
their life that they go through and, later on, they 
drop this kind of thing. It may be, as I say, just a 
phase that they go through. 

Q. Have you finished? A. Yes. 

Q. You want the Board to understand that you think the 
Bible is just as sexually stimulating as matters found in 
Esquire? A. Oh, no. 

Q. I didn’t think you did, Doctor. A. Oh, of course not. 

Q. Would you compare the matter in Esquire to passages 
in Shakespeare—Hamlet, for instance? A. I can’t recall 
Hamlet very well. If you will quote for me— 

Q. Hamlet has been referred to here. The Chairman can 
quote it to you, I imagine. 

Chairman Myers: Doctor, do you recall the story 
of Abraham and his first wife who could have no 
children? 

The Witness: Yes. 

Chairman Myers: He got himself a handmaiden so 
he could have children. 

The Witness: Yes. 

Chairman Myers: Does that remind you of any¬ 
thing as to the Sultan pictures? 

The Witness: I don’t think so. 

Chairman Myers: And Abraham’s godson, Jacob, 
worked seven years for the wife he thought he was 
going to get, Rachel, and his father-in-law gave him 
Leah, and he had to work seven more years to get 
Rachel and then he had two wives. 

It looks like thev used to sell women. And one 

4 • 

picture in there is “Sold American.” It looks like 
the only difference is they “Sold Israel.” 
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1798 Mr. Hassell : 

Q. Doctor, when you came along as a youngster was 
the Bible required reading in your family? A. Yes. I 
got $1000 from my father for reading it. 

Q. By reason of the fact that it was required reading you 
maybe never got much kick out of it, like I do. A. I en¬ 
joyed it. I went to a church school until I was 18. I don’t 
know what kick you got out of it. 

Mr. Hassell: This would be a good time to ad¬ 
journ. 

1799 

, Chairman Myers: The hearing will adjourn until 

9:30 Monday morning. 

(Whereupon, at 5:05 o’clock, p. m., the hearing in 
the above-entitled matter was adjourned until 9:30 
o’clock, a. m., Monday, October 25, 1943.) 
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HEARING OF OCTOBER 25, 1943. 

| 

1801 

PROCEEDINGS RESUMED. 


Chairman Myers: All right, gentlemen; we are 
ready to resume. 

Mr. Hassell: I would like to make a little open¬ 
ing statement before we proceed with this witness. 

Saturday night for the first time I saw the record, 
and since I don’t want to be accused of pulling a 
rabbit out of the hat when we come to arguing this 
thing, I think it is up to me to make a statement. 

Chairman Myers: All right. 1802 

Mr. Hassell: In the opening statement, in my 
statement, I see that my statement at page 7 of the 
record is not sufficiently full. Counsel in his state¬ 
ment at page 17 of the record indicated after I 
made that statement that he was still in doubt, as 
was indicated by certain portions of his answer that 
I moved should be stricken. This had to do with 
the alternative, in the event that this Board should 
decide that there is nothing in these issues the mat- 

i 

ters are still non-mailable. 

The position of the Department is that even then 
the matters are still of such a character that the 1803 
publication does not comply with the fourth condi¬ 
tion of the second-class Act. That is an alternative 

i 

position that we propose to take in arguing this 
case. 

i 

Now, if counsel is, by reason of anything that I 
have stated here, misled, or if he thinks he has 
been misled, that he would have taken a different 
course in the examination of the witnesses that he 
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has produced here or the witness I have produced, 
I am willing to enter into a stipulation with him to 
cover that. 

Mr. Bromley: What kind of stipulation? 

Mr. Hassell: Well, if in any way you think you 
would have produced different testimony from these 
witnesses. In other words, I have from the outset 
of this case endeavored in every way I knew how to 
be as frank and as free with the Kespondents so that 
they should not be taken by surprise. 

As a matter of fact, as I recall when I first talked 
with Mr. Harding and Mr. Gingrich about this 
matter, after the citation had been served, I men¬ 
tioned this matter. I will confess that since then 
I have concentrated so on this non-mailable thing 
that I have temporarily or apparently from what I 
have said overlooked the other feature. 

But it is an alternative proposition, and I think 
this Board should give due consideration to that in 
the event they should decide that they will not ac¬ 
cept a ruling of the Solicitor as to the mailability of 
these matters, and will set that aside and decide the 
publication is mailable. 

We should then consider the other, the alterna¬ 
tive. Is it matter, as contemplated in the fourth 
condition of the second-class Act—does it comply 
with that by reason, of course, of its objectionable 
character? 

Mr. Harding: I am somewhat surprised, Mr. Has¬ 
sell, because I understood that you were willing to 
stipulate that we complied with the fourth condition 
except insofar as the matter might be non-mailable 
under the obscenity statute. 
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I had witnesses here on the general character of 
the magazine whom I dismissed, because I under¬ 
stood that that was your position. 

Mr. Hassell: My position is that you comply with 
the first three paragraphs of the second-class Act. 

Mr. Harding: Do you have a copy of your letter 
to me, Mr. Hassell? 

Mr. Hassell: Yes, I have read that. Apparently 
I did not have this in mind at that time. In other 
words, I didn’t emphasize that at the time. 

I did in this letter—I will be glad to have it go 
into the record—say that we were relying on the 
citation and, to paraphrase that, the charges in the 
citation here, and we contend that this matter comes 
under Section B of the citation. 

Then, this letter of October 8, 1943—do you want 
me to read it? 

Mr. Harding: The paragraph with relation to 
that. 

Mr. Hassell: Page 1, the third paragraph: 

“The rule or citation charges that each of the 
issues of ‘Esquire’ named therein is non-mailable un¬ 
der IS U. S. C. 334; that because of the inclusion 
of such matter the publication has not fulfilled the 
qualifications of the Fourth condition of the Second- 
Class Act, 39 U. S. Code, 226; and that the publica¬ 
tion, by reason of the inclusion therein in a generally 
uniform and systematic manner of matter in viola¬ 
tion of IS U. S. Code 334, is not a mailable periodical 
publication of the second class of mailable matter. 
As I explained to you when you called here, I shall 
not contend in the hearing aside from the non¬ 
mailable obscenity angle that the publication does 
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not comply with the Fourth condition of the Second- 
Class Act.” 

I should not have said that. 

Mr. Bromley: I think you should. That is per¬ 
fectly accurate and perfectly sound. 

Mr. Hassell: That is not in accord with the un¬ 
derstanding I had with Mr. Harding. 

Mr. Harding: That is what I understood. 

Mr. Hassell: When I conversed with you didn’t 
you get a different idea? 

Mr. Harding: No, I did not. That is why I 
wrote you. 

Mr. Hassell: I thought I was perfectly plain in 
discussing with you this particular feature. 

Mr. Harding: I admit I had some doubt about it, 
so I wrote you, and after I got this letter I thought 
we were perfectly clear on it. 

Mr. Hassell: After you included in your answer 
matter which would indicate you were proceeding 
along the lines of our previous conversation— 

Mr. Harding: I included in the answer what was 
necessary. 

In what respect don’t we comply with the fourth 
condition? 

- Mr. Hassell: Our position is that it is inconceiv¬ 
able that Congress created the second-class privilege 
for the publication of this sort which consistently 
and persistently carries that type of objectionable 
matter. 

Mr. Harding: What particular words of the fourth 
condition don’t we comply with? That is what I am 
still interested in. 

Mr. Hassell: The fourth condition of 39 U. S. 
Code 226: “It must be originated and published for 
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the dissemination of information of a public char¬ 
acter. or devoted to literature, the sciences, arts, or 
some special industry”. 

Mr. Harding: That is what you claim? 

Mr. Hassell: By reason of carrying this type of 
obj ectionable material.. 

Mr. Harding: We must be a hundred per cent 
included within those things? 

Mr. Hassell: That is our contention. 

Mr. Harding: Well, that does put us in a posi¬ 
tion of having excused some witnesses. I would like 
to consider some possible stipulation with you. Sup¬ 
pose I try and work out something. 

Mr. Hassell: All right. 

Chairman Myers: I got the impression myself at 
the outset that Mr. Hassell was not waiving any¬ 
thing; that he was going to stand on the notice as 
served. I just got that generally. 

Mr. Hassell: That is what I intended to convey 
but I confess some of the things I said especially 
in this letter are not clear. 

Chairman Myers: I don’t know about that but 
I got the impression from your opening statement 
that you were going to rely on everything that was 
set forth in the notice. How, I got the impression, 
I don’t know, but that was the impression; how I 
got it I don’t know. 

Mr. Bromley: Of course, that ground was not 
set forth in the citation, Mr. Myers. 

Chairman Myers: Yes, I think it was. 

Mr. Bromley: No; no claim that we did not come 
under the fourth condition. 

Mr. Hassell: We contend that that is embraced in 
paragraph (b). 
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Chairman Myers: Paragraph “b” says: “That be¬ 
cause of the inclusion of such matter in the publica¬ 
tion it has not fulfilled the qualifications of second- 
class mailing privileges established by the fourth 
condition of 20 Stat. 359 (39 U. S. C., Sec. 226)”. 

Mr. Harding: The “such matter” relates back to 
18 U. S. C. 334, which is the obscenity statute. 

Chairman Myers: I beg your pardon? 

Mr. Harding: The “such matter” relates back to 
18 U. S. C. 334, which is the obscenity statute. 

Chairman Myers: This fourth condition is the 
fourth condition of the classification act. 

Mr. Harding: But the “such matter” referred to 
in the citation, “because of the inclusion of such mat¬ 
ter”, and sub-paragraph b.— 

Chairman Myers: Yes. 

Mr. Harding: —refers back, as I understood it, 
to “a”, 18 U. S. C. 334, the obscenity statute. 

Chairman Myers: Well, IS does not have the effect 
and force of that, does it? 

Mr. Harding: I thought it did. 

Chairman Myers: Well, I guess we are clear on 
that point then. 

Mr. Hassell: In order to save the time of the 
Board and the Respondent, and myself, I wonder if 
counsel would be willing to stipulate from now on 
with reference to this witness, that his testimony 
will be substantially similar to that of Dr. Tillotson? 

Mr. Bromley: I should have been glad, if the 
Board pleases, to make that stipulation before the 
witness testified. I don’t see how I can do it in the 
middle of his testimony because his testimony has 
already been different from that which Dr. Tillotson 
gave. 
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Mr. Hassell: I have reference to those matters 
about which this witness has not already testified, 
with particularity. In other words, so far as cross 
examination we will understand that this gentleman’s 
further testimony would be substantially similar to 
that of Dr. Tillotson. 

Mr. Bromley: No, I don’t believe it would. 

Mr. Hassell: In other words, I will have to go 
through this matter in detail and tire this witness 
out and tire everybody out. 

Mr. Bromley: You have already accomplished 
that purpose. I don’t see how you can take that 
position in the middle of the witness’ testimony. 

Mr. Hassell: All right. 

Mr. Bromley: If you will now announce that you 
will do that with future witnesses before they start 
and give me a chance to make up my mind on that, 
of course I will do it, but I don’t want to do it in 
the middle of a witness’ testimony. 

Mr. Hassell: Well, where you have cumulative 
testimony, as I understand it, I think it is within 
the discretion of the Board to determine whether 
we would hear such cumulative testimony. We might 
stay here for ten years if you are going to bring all 
the psychiatrists of the United States here. 

Chairman Myers: I think the general rule on that 
is three witnesses on the same point. 

Mr. Bromlev: Well, three witnesses on the same 
point. Of course, this is not duplication at all. 

Chairman Myers: No, I understand it. 

Mr. Hassell: I would be glad to go ahead with 
the witness. 
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Clements C. Fry—for Respondent — Cross. 

Clements C. Fey, a witness called by and on behalf of 
the Respondent, haying been previously duly sworn, resumed 
the stand and testified further as follows: 

Cross Examination by Mr. Hassell (Continued): 

Q. Doctor, what is the difference between a psychiatrist 
and a neuro-psychiatrist? A. Well, a psychiatrist is a physi¬ 
cian who confines his work to the diagnosis and treatment 
of mental disorders and so-called nervous disorders and 
emotional factors and personality problems and so on. 

A neuro-psychiatrist is a man who is a psychiatrist but 
is also trained in neurology and has to do with the definite 
organic neurological diseases. 

Q. Which of those are you, Doctor? A. I am a psychia¬ 
trist. 

Q. You are a psychiatrist? A. I am a psychiatrist. 

Q. Doctor, will you admit that the Varga girls as shown 
in these issues of Esquire would be attractive to the young 
adolescent boy? A. I think they would be attractive, yes. 

Q. In what way? A. I think he would notice them. He 
might comment on them and he might be somewhat stimu¬ 
lated by them. 

Q. Now, would you say that these pictures are calculated 
to glorify the American girl? A. Glorify her? 

Q. Yes. A. I suppose in a Ziegfeld way as you used that 
term. 

Q. Just how is that, Doctor? A. I think that he empha¬ 
sized the good-looking, well-built individual and the chorus 
girl type of individual and he claimed that was the American 
girl. Now, I don’t know whether it is or not. 

Q. But if these figures are out of proportion and having 
feet too large and limbs too long, you wouldn’t think that 
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would glorify the American girl, would you? A. Not if j 
that statement was true. 

Q. Now, Doctor, I believe we were at page 123 of the j 
January issue, the “Dear Doctor Diddle” joke or whatever 
it may be called. Would you agree with the Century Die- i 
tionary definition of “diddle” as follows: 

“To move rapidly up and down or back and forward”? | 
A. Well, I can’t disagree with the dictionary, but I think ; 
there is, as it is used with a youngster—I think there are j 
several sides to it, and one is that to diddle around means 1 
to fool around. They use it in terms of petting and kissing, ! 
and 1 think they also use it in terms of definite intercourse. 

I think it has several meanings as used by these youngsters, ; 
and it is according to who the youngster is, I guess. 

Q. How do you think it is used here? A. As a matter 
of fact, that first joke I couldn’t understand myself. That 
is the “Dear Doctor Diddle” joke. It reads: 

“I am a young woman and I want the boys to like me, 
but every time I take my Scottie for a walk they admire her 
more than they do me—what shall I do?” 

That goes over my head, I am sorry to say. 

Q. I don’t understand that is the one we are talking 
about. A. Which one are you talking about? 

i 

Q. This is the second item on page 123, fourth column: 

“Dear Doctor Diddle: ‘I am a beautiful brunette but 
I have a serious problem—every time I take a bath I blush, j 
What shall I do?” 

And the reply: 

“Before you undress, put on a blindfold.” A. That also j 
went over my head a bit. I couldn’t quite see what they j 
are trying to arrive at, honestly. I 

Q. Now, let’s refer to page 137—that is the January issue. 
We have the air raid warden picture in color—black and S 
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some color on it—two air raid wardens at a skylight on 
top of the building, one looking through the skylight with 
his fingers in his mouth and his eyes very wide open, and 
the legend underneath, “And to think I gave up drawing. 7 ' 

What is your thought as to what this man looking in the 
skylight sees, Doctor? A. I suppose there is a woman in¬ 
volved and, whether it is a question of physique or act, or 
what, I don 7 t know. It brings a lot of things to mind. It 
may be just a question of a petting going on which this 
fellow feels is amusing, or it may be that a girl is undressing 
or it may be dozens of things, I should say. 

Q. Which one do you think is the reasonable assumption? 
A. It is according to your own way of thinking, to my way 
of looking at it. 

Q. Doctor, we have here a man 7 s magazine and we have 
seen a number of risque cartoons and jokes. 

Taking these things into consideration, and also the 
comments in “The Sound and the Fury 77 column of the pub¬ 
lication, would you think it would be natural to assume 
that he is somewhat entranced by a nude he sees through 
this studio skylight? A. A nude or a partial nude perhaps. 

Q. Now, the February issue, Doctor. I believe you testi¬ 
fied that there is nothing obscene, lewd, lascivious, or in¬ 
decent about the Varga girl picture on page 34 of this issue? 
A. That is right. 

Q. She is rather scantily clad, isn’t she, Doctor? A. Yes, 
I think so. 

Q. What would you call that costume, a night dress of 
some sort? A. I would assume that would be the thing. 

Q. And it is quite transparent, isn’t it? A. Yes. 

Q. And, it is manifest, is it not, that she has nothing on 
underneath it? A. Yes. 
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Q. And this model is in a recumbent position, isn’t she? 
A. Yes. 

Q. Now, page 65, the cartoon: “What am I bid for this 
one hundred pounds of sugar?”—this lady apparently being 
sold—or woman being sold—and I ask if her hair is dressed 
in Oriental style, Doctor, or can you tell? A. I can’t say. 

Q. She has what she might call a semi-bob. She doesn’t 
have full-length hair, does she? A. No, that is right. 

Q. And you would say that possibly she has a permanent 
wave? A. I would say so, yes. 

Q. And would you say that she looks possibly more Ameri¬ 
can than she does Turkish, or whatever this scene is sup¬ 
posed to represent? A. Oh, she is not Turkish, so far as I 
know. 

Q. In other words, she does not appear to be the near- 
East type, does she? A. No. 

Q. She has light hair, rather Nordic features, and yet we 
have this auction sale where she is being sold by this 
sheik-like person with the fez and the people in the fore¬ 
ground and those you can see in the background are pos¬ 
sibly from North Africa or Arabia or Egypt where they 
wear such clothes. 

In view of those considerations, Doctor, do you think 
this cartoon is entirely without any connotation of in¬ 
decency? A. Yes, of indecency. 

Q. It is entirely without any such connotation? A. I 
think so. 

Q. That American-looking girl with light hair is here 
being sold as a sack of sugar to certain near-East persons. 
You think that is not— A. Not necessarily, no; not to 
my mind. 

Q. You say “not necessarily”. Do you mean not at all, 
that vou couldn’t get such a connotation from it? A. Some 

v o 

people could get that connotation, yes. 
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Q. But you would not? A. I would not, no. 

Q. Doctor, did you read the article “Home Sweet Ruby 
Street” on pages 76 and 77 of the February issue of Esquire? 
A. Yes. Again, I might say I had a little time with that. 
I didn’t read this one three times. 

Q. You didn’t? A. I read it once and it was a little 
hard going. 

Q. It was a little hard reading it once, was it, Doctor? 
You mean it was hard to follow or lacking in interest? 
A. Well, it was a question of the vernacular, I suppose. 

Q. Or was it a little too dirty in its implications? A. No, 
it wasn’t dirty to me. 

Q. It wasn’t dirty at all? A. No. 

Q. You take the position that depicting by word or pic¬ 
ture or cartoon such scenes as are depicted by this story 
—it is labeled fiction—has no indecent connotation at all? 
A. Not any indecent connotations, no. 

Q. Now, you will note the cartoon which shows the colored 
woman, somewhat stout, seated in a chair in the right fore¬ 
ground of the picture. A. Yes. 

Q. Now the foreground of the picture has a young colored 
man in the act of putting on his trousers? A. That is right. 

Q. He is starting to insert his left leg in the trousers. 
In the background center is what may be a young colored 
woman putting a dress or something over her head. In 
the right foreground two apparently older colored people, 
the woman having a slip of paper or something in her 
hand. Then, to the left of the cartoon, is this statement: 
“Mrs. Finn entered with considerable alacrity.” The story 
shows that that is the woman seated in the chair in the 
right foreground. 

“Mrs. Finn entered with considerable alacrity the living 
quarters of the Vermillion family. She noted with regret 
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that Society had not yet arrived due in part to the early 
hour, in part, perhaps to the fact that the Vermillion’s bow- 1837 
ing daughter, Mrs. Edna Wilson and her fiance, Radiant, 
were not yet up. They arose when Mrs. Finn entered, sulkily 
rubbing their glossy fists against their cheeks. Mrs. Finn, 
on noting them, longed for a fan, but blamed it giddily on 
the Springtime.” 

Then in the center column of that page, near the center of 
the column, it is stated: 

“It was not the response Mrs. Finn had hoped for, and 
left her at rather loose ends. Thinking it better to begin 
afresh, she fastened her good eye severely on her notebook 

° v 1QOQ 

and presently flung at Mrs. Vermillion a new leaf, the 
writing on which became slightly furry as her wandering 
eye, cast presumably in the direction of the ceiling, caught 
Edna and Radiant gingerly dressing. Radiant, only half clad 
and suspecting the vagrant eye to be focused on him, winked 
slowly at Mrs. Finn.” i 

You still say that scene so depicted and described has 
no indecent connotation? A. Not an indecent connotation. 

I think it is again depicting what such, shall I call them, 
level of colored society might do. What their life is, how 
they live, what is their behavior from a sex standpoint. 

In certain sections of the country it is a fact apparently 

'1839 

that the colored do not bother to get married; they don’t 1 
feel it is so important to be married, and they live with 
each other, and so on; that they do lay emphasis on this 
side of life. I mean, that is the way I would look on this 
thing. 

Q. But, Doctor, w^hat w’ould you think would be the reason 
for including such a story as this in a publication of this 
sort? A. I would say it was an informative type of informa¬ 
tion. 
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Q. You would think that the average reader of Esquire 
would be just inquiring into the intimate details and the 
manner in which a certain part or possibly all of the 
colored race conducts itself 'within the confines of its own 
home? A. I -would think it would enter as to a lot of 
people. 

Q. You think that this type of article in Esquire delving 
into such details, into matters of this sort, has no objec¬ 
tionable or suggestive, or indecent connotations whatsoever? 
A. No, I don’t think so. I would think this, it w’ould bother 
certain people who have certain religious ideas and back¬ 
grounds and so forth, but to a great many youngsters I 
think reading that thing, they would look upon it more or 
less as a sociological article and having to do w’ith how people 
are living, and w’e are interested in that; interested in how 
the other fellow on the other side of the track lives. 

Mr. Cargill: Doctor, if the wrord “fiction” were not 
included in this article, would it have any bearing on 
this thing? 

The Witness: Pardon me? 

Mr. Cargill: Would the word “fiction” as appearing 
there have any bearing on your answer? 

The Witness: If the w’ord “fiction” were there? 

Mr. Cargill: Yes. 

The Witness: No, I don’t think so. 

By Mr. Hassell: 

Q. Now’, Doctor, referring to “The Unsinkable Sailor” on 
page 95 of the February issue. That starts at page 30. A. 
Yes, I read the whole thing. 

Q. And it is the denominated “article”. You noticed that 
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as you read it, Doctor? A. I read that, I think, twice. I 
don’t know whether I read it three times or not. 

Q. You really could stand reading it twice? A. Yes. 

Q. Why did you have to read it twice, to understand 
it? A. No, X was verv interested. 

Q. Now, in the first column on page 95, that is a long para¬ 
graph there, beginning “but Showboat,” then down past 
the center of that paragraph : 

“In Las Palmas he went to work as a sort of contact 
man for an establishment known as the ‘Black Cat,’ and 
the less said about that phase of his life, the better.” 

What would you say that indicates as to the type of 
work he was engaged in? A. He was a pimp, most probably. 

Q. He was a pimp? A. Yes. 

Q. Now dropping down past the next paragraph, into the 
third paragraph of that column, starting “I take the deck 
at a union meeting,” the last sentence or two reads: “I 
grabbed a piece of the broken glass and I yelled: ‘The first 
sonovabitch that moves I’ll cut his head off!’ They left 
the room—but I went to the hospital.” 

Doctor, do you say that that vrord, the use of that word 
is not filthy? A. Yes. I think it is getting into the culture 
more or less. For instance, one time they never allowed us 
to use the terms gonorrhea or syphilis over the radio or in 
articles. Now people are using those terms, and son-of-a- 
bitch is getting into a lot of literature all over the place. 

Q. And you say “son-of-a-bitch” is getting respectable 
now? A. It is being referred to. It used to be when we 
talked about the “bastard son of England,” or what not, 
I think it has taken on the same implications as “bastard” 
took on, a certain phase of our civilization. 

Q. Time has been, Doctor, in referring to the past, that 
that was what was known as a fighting word, wasn’t it? 
A. That is right, absolutely. 
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Q. Reflecting upon the parentage of the mother? A. That 
is right. 

Q. Of the person to whom the term is applied? A. That 
is right. 

Q. Now you think the term is entirely decent? A. Well, 
they use it. The soldiers meet and they say, “You old 
son-of-a-bitch,” they comment on it. They address each 
other with such affectionate terms. 

Q. Well, Doctor, it wasn't used with that meaning here. 
A. No, not at all. 

Q. It says, “The first sonovabitch that moves Iil cut 
his head off.” A. That is right. 

Q. In other words it was used as a depreciating and derog¬ 
atory and insulting epithet here? A. That is right. 

Q. It was used in its worst connotation? A. If you say 
“derogatory,” yes. 

Q. But you say it is not filthy? A. No, I wouldn’t say 
it was filthy. 

Q. Now you recall this story, don’t you, that this sailor 
had to obtain a sample of urine and he got it in a fruit jar 
and he wrapped it up, and you go over in the second 
column just opposite the material we have been reading? 
A. Yes. 

Q. And it says, “At any rate, then I get this touch of 
dysentery and the skipper sends me to a doctor and this 
tonsil mechanic, he wants I should bring him back a sample. 
So I buy me a nice fruit jar and go back to the ship to 
follow the doctor’s orders. “Before I go ashore again, I 
come into possession of some keys, these keys happen to 
enable me to become the proud and happy owner of six 
quarts of w^hisky. So that kept me busy for a w’hile. I 
finally w r ent ashore with my little fruit jar under my arm, 
all wrapped in paper, as tidy and neat as a pin. 




I 


617 


Clements C. Fry—for Respondent — Cross. 


“But I didn’t go straight to the doctor. I stopped off at 
a bar or two—and then I visited an establishment where 
unfortunately a thief stole half of my clothes. So, in 
turn, I stole a curtain and wrapped it around myself in a 
becoming fashion and hurried off to the best hotel in the 
town. 

“I had grown a beard and I fancy I made quite a picture. 
I went into the bar of this hotel, which was all filled with 
captains and colonels and gentlemen in twin-screw jackets, 
and I set my fruit jar on a table and sat down and ordered 
some gin and bitters. 

“Everybody was looking at me and I heard one fancy 
gazooney say to another ‘I say! Doesn’t he look like Law¬ 
rence of Arabia?’ 

“The upshot of it was that after fortifying himself with 
a few quick ones, Showboat ordered the waiter to get the 
manager for him. 

“ ‘What kind of a safe have you got here—a combination 
or a key safe?’ demanded Showboat in his most autocratic 
manner. The manager said it was a combination. 

“ ‘How many people working here know the combination?’, 
asked Showboat. ‘This is a very important matter which I 
brought here from the States. Will you keep it in the safe 
for me and I’ll call for it in the morning,’ and he handed 
over the wrapped fruit jar. 

“Then I asked for a suite of rooms and a native boy to 
fan me to keep the insects away, and a bottle of whisky. 
The next day I went to a tailor and got me a pair of pants 
and a pith helmet—and then I went back to the ship. We 
sailed that day ... I wonder how long that manager will 
keep my package in the safe for me.” 

Doctor, you say you were interested in this article? A. 
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Q. Yon were interested in this article and you read it 
twice? A. Yes. 

Q. How did you characterize it, what type of story? A. 
It is the description of the life of one particular individual, 
a sailor, and the way he is living, and perhaps how he is 
going against what you and I might feel are the mores of 
society, how he is bucking them and what type of trouble 
he is getting into. 

Q. Do you think this article, or story, whatever it may be 

called, represents the ordinary average American merchant 

marine sailor? A. I don’t know enough about it. That is 

whv I was interested in the article. It is one individual 
% 

telling the story. 

Q. Of course this “Unsinkable Sailor’’ title intimates or 
indicates that this is a modern merchant marine sailor, 
doesn’t it? A. I don’t know. 

Q. Subjected to torpedoings? A. Yes. 

Q. The kind of men who are getting the goods to our 
boys in foreign countries and Africa and the South Pacific, 
and elsewhere, who are risking their lives every day? A. 
This is one type of fellow who is doing it. There are other 
people who are pretty good— 

Q. Regarding this article in the light of what we know 
about the character and the decency of the men who are 
actually filling the jobs, the very necessary jobs in our 
merchant marine, would you think this is a dirty, very 
objectionable article from start to finish? A. No, I don’t 
think so. 

Q. You don’t think it is well in time of war to discourage 
decent young men who contemplate going into the American 
Merchant Marine, to help out in our war effort, by putting 
out a story of this sort, do you, Doctor? A. A great many 
of our boys are having a tough time, boys coming from 
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certain types of homes and going into the Army and Navy, 
and meeting with this kind of thing, and they object to it 
and they find it rather difficult. They suddenly find that 
all kinds of words are used like “pass the fucking bread,” 
and everything else, and they are used in the Army and Navy 
all the time. 

A lot of the youngsters are having a hard time adjusting 
to that. That is a fact. 

Q. And you think this type of thing is not calculated 
to discourage young men joining the Merchant Marine? 
A. I don’t think so, no. 

Q. You would say it is a fact that our Merchant Marine 
has multiplied many times since we got into this war? A. 
Oh, yes. 

Q. That the ordinary old type of sailor which this repre¬ 
sents is spread pretty thin now throughout the Merchant 
Marine, if he is there at all? A. I happen to know a lot of 
queer individuals are going into the Merchant Marine, 
because of certain feelings about it. All kinds of youngsters 
are going into it and in any selection of a group of people 
you are going to get a cross section of civilization. 

You are going to get nice youngsters and crooks and sex 
perverts. 

Q. That is true. And that applies to the Army. You had 
some pretty tough characters in the regular army before 
the selective service was put into effect? A. Yes, and some 
of them were very good soldiers as long as they are in action. 

Q. Do you think an article of this sort as applied to the 
regular professional year in and year out soldier would 
encourage enlistments— A. Of course, we don’t have 
enlistments in the Army now— 

Q. —but would give the young draftee a feeling of con¬ 
fidence in the Army he is going into? A. I don’t know. It 
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might show him what he is going to be up against before 
he gets into it, and it might be good for him to know what 
he is going to be up against. I have seen instances of people 
put into the Navy and they have been bothered by being 
put in with people who curse and so forth. 

I know one fellow, 32 years old, who was so bothered he 
was put in the psychiatric ward in the Navy. 

Q. It is a fact the Maritime Commission does and has for 
some time maintained a school for young fellows who go 
into the Merchant Marine and thev have carried on a 
campaign over the radio and in the public press and else¬ 
where to attempt to encourage young men to go into that 
service, is it .ot? A. Yes. 

Q. You realize, as well as I do, that that service is 
absolutely essential to our winning this war? A. It is. 

Q. With those considerations in mind, Doctor, don’t you 
think this is a dirty article? A. No. For instance, I would 
like to see a story of various individuals who are in that 
group. 

While I was sitting in Mr. O’Brien’s office the other day 
I copied out a little story of a Princeton graduate who is 
writing on his experiences. This is a Junior Naval Reserve 
Officer and Military Command by Skinner of the U. S. Naval 
Institute proceedings, and it gives an idea of what his 
views are and what he thinks about it as contrasted to the 
regular Annapolis man. 

I am as interested in that as in this. I would like to see 
an article by a college boy, a mountain youngster who goes 
into the Merchant Marine and his reactions. I would like 
to see some of these tough eggs who go in and how they 
come out. I would like to get samplings of these individuals 
and see how people live and what they are up against. 
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Q. The article you refer to, isn’t comparable to the lan¬ 
guage and so forth here? A. jS'ot the language. It gives 
a description according to that man’s background. 

Q. Does that article depict the American Merchant Marine 
sailor of today like a character such as this Unsinkable 
Sailor? A. No. 

Q. Going ahead with this record, at the bottom of page 
95 it states: 

“There is a new secretary in the union hall who isn’t used 
to sailors or their language.” Note that first sentence. 

“It seems Showboat went up to her when she was alone 
in her office, bent over her shoulder—loop-legged drunk— 
and rasped, in his peculiarly hoarse and penetrating voice, 
‘How’s chances to lower the boom on you, sister?’ The girl 
jumped up in terror and ran screaming from the room. ‘Oh, 
that man! That man!’, she cried. ‘Help’, she cried, ‘he 
wants to do something terrible to me.’ 

“It took quite a few people to calm her down and convince 
her that this is only Showboat Quinn’s way of asking ‘How 
about lending me two bucks for a cup of whiskey, lady?’ ” 

Do you still maintain there is no indecent or filthy con¬ 
notation in that language? A. Not in those terms. It is 
describing again what that fellow’s life is like, and what 
he is thinking about and doing, and how* he is acting. 

Q. Doctor, would you admit that the new secretary in the 
union hall, who was not used to sailors or their language, 
got an indecent connotation from it? A. Oh, yes. 

Q. And the reader would so— A. It is according to what 
you mean by “indecent”. She got a sex connotation in which 
she refers to the fact that there is a sex act. 

Q. She was terrified, wasn’t she? A. Very much. 

Q. And she ran screaming from the room? A. That is 
right. 
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Q. And she thought this man wanted to do something 
terrible to her? A. Yes, that is right. 

Q. And she did get an indecent connotation from that? 
A. I don’t know whether it was indecent. She got a con¬ 
notation that this man wanted to have sex relations. 

Q. I see. Wouldn’t that be indecent? A. I don’t know. 
The act itself might. The desire to—I don’t know whether 
that is indecent or not. 

Q. You don’t like to use the word “indecent” as applied 
to any of this matter, do you? A. I will if I run across 
it in those terms. 

You are trying to pin me down. You want me to use it 
and I don’t think it applies. 

Q. You just don’t want to be pinned down? A. You are 
asking my opinion and I feel that it is not indecent. 

Q. Now, coming to the March issue, Doctor, page 9. We 
have the advertisement of Thorne Smith’s three wittiest, 
most ribald novels. What does “ribald” mean, Doctor? A. 
Well, I don’t know the accurate definition. I would like 
to see it in the dictionary. 

Q. You would like to what? A. I would like to see the 
dictionary. 

Q. You would like to see the dictionary’ definition? A. 
Yes. • 

Q. In preparation for this case you didn’t look up the 
meaning of that word? A. No, I did not, unfortunately; not 
enough to be accurate. I have my own idea about it. 

Q. What is your own idea? A. As I read along I think it 
is somewhat of a Rabelaisian humorous type of thing that 
has a lot to do with man’s relation with women from the 
standpoint of sex. 

Q. Would you say that a good synonym for that word 
would be “smutty”? A. No. 

Q. Now, Doctor, have you read the Thorne Smith books 
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referred to or advertised in this article? A. I have read 
some of them, yes. 

Q. Which ones did you read? A. I have read “Topper”. 
I am not sure whether I read “Skin and Bones”, or not. 
I have read some of his things—I think “The Bishop’s 
Jaegers”. 

Q. That is not mentioned here. How about ‘‘The Glorious 
Pool”? A. I have not read that. 

Q. :Now, do you think “Topper” and “Skin and Bones” 
advertised here are tersely represented in their Rabelaisian 
aspects or lusty or smutty aspects by this advertisement? 
A. Well, they state that it is Rabelaisian; they don’t use 
the term “smutty”. 

Q. Did you find those books ribald and Rabelaisian? A. 
Yes, I found them rather amusing. 

Q. Let’s read part of the text of this advertisement. Under 
the heading: “America’s one and only Rabelaisian humorist,” 
in large black type with an exclamation at the end there 
appears this: 

“Only in the pages of Anatole France, Voltaire and Rabe¬ 
lais himself can you match the lusty, zestful fun of Thome 
Smith’s novels. He is the modern master of daringly sophis¬ 
ticated satire. His characters are completely uninhibited 
in their passionate tones; and no writer of genius has ever 
ventured to create such thrillingly improper situations! 
Such skillfully humorous skating on thin ice is unequalled in 
recent literature. And yet behind Thorne Smith’s splendid 
comedy, is the deeper, keen wisdom of the classic master that 
he really is! He punctures hypocrisy and sham modesty. It 
is this that marks the difference between the ‘frank’ classic 
and the merely shocking book. Thorne Smith is as shocking 
as Rabelais—and as wise! As fantastic as Cervantes—and 
as full of truth. 

“Glance at the titles of the three sparkling Thorne Smith 
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novels included in this entirely new volume—(the Thorne 
Smith 3-bagger—the successor to the Thorne Smith triplets, 
and the Thorne Smith 3-decker) and you’ll decide you 
MUST have it for your very own. It is a big $2.50 value 
(and spicily illustrated by Roese!), but we have decided 
to let new Guild subscribers have it without cost! Your’s 
free if you join the Guild now.” 

That description, coupled with the pictures on the cover 
of the book shown in the advertisement and the picture of 
the nude in the lower right-hand comer, with the man 
holding up a garment in front of her—would you say that 
that advertisement holds out shocking reading matter to 
be obtained by the reader? A. I would say that is a good 
description of Thorne Smith’s novels, the ones I have read. 

Q. I see. And you wouldn’t take any exception to the 
description from a decent point of view? A. I am not so 
sure that these things have so much effect upon youth as 
a lot of people believe they do. I don’t believe they do. 

I happen to know about Thorne Smith—“The Bishop’s 
Jaegers”—I happened to get it because a youngster gave 
it to me and said it was funny. He said it was Rabelaisian 
—I don’t know if he used that term, but that was his infer¬ 
ence. I read it and thought it was Rabelaisian. 

Q. Was he sent to you as a psychiatrist for advice? A. 
No, he happened to be my own nephew. 

Q. He was not a patient? A. No. 

Q. Have these Thorne Smith books entered into any of 
your case histories of any of your patients? A. No, not that 
I know of. 

Q. You would not necessarily know of every piece of 
literature or alleged literature that had? A. I do try to 
find out what they have been reading, not necessarily in 
terms of this, but, how does this fellow live, what are his 
habits, what does he do, and so forth. 


625 


Clements C. Fry—for Respondent — Cross. 

Q. And do they always frankly and freely tell yon about 
all of what might be called off-side reading? A. Some of 
them do, yes. 

Q. Now, referring to page 10, second column of the “Sound 
and the Fury”, “On putting Esky in a cap and gown”, notice 
this purports to be the reproduction of a letter from an 
English teacher in a small town high school, and the paren¬ 
thetical description of himself is “You probably envision 
a bald-headed gentleman gazing at Varga vistas of for¬ 
bidden fruit, but as a matter of fact I am quite young \ 
and that’s not mv dilemma.” 

Do you think the description “Varga vistas of forbidden i 
fruit” is a correct description of the Varga girl pictures? 
A. I never looked at it that 'way, no. 

Q. This gentleman goes ahead to say that he is tempted ; 
at times to bring a copy of Esquire into his senior literature i 
class for certain articles therein, but that “the only way 
in which this could be done without disturbing small town 
codes of conduct, would be to somehow’ camouflage that j 
bulge-eyed masher on the front of each issue and let it 
appear like the front of, let us say, Harpers or the Atlantic.” i 

Do you get such a reaction about the front covers in i 
Esquire? A. No, I don’t. 

Q. Or Esky? A. No. 

Q. Why do you think he is pictured with such large bulge 
eyes? A. It is a caricature. 

Q. What would you think the point of the caricature 
would be? What was the reason for it, if any? A. I never 

; 

thought about it before. 

Q. If that drawing of Esky had been referred to as “that 
seen-everything eyes”, you wouldn’t agree with that descrip¬ 
tion of it? A. Well, I have never stopped to think about 
it before until you brought it up. 

Q. Page 36, Doctor. This is the Varga girl picture of 
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the March issue. What would you call her costume, Doctor? 
A. Pardon me. 

Q. How would you characterize her costume? As a sleep¬ 
ing garment or as a bathing costume or an evening costume 
or a night dress or just what? A. I don’t know what it is, 
to tell you the truth. 

Q. That is just a scanty costume? A. Scanty, yes. 

Q. It doesn’t cover very much of this young lady’s figure 
in the picture, is that right? A. Well, it doesn’t cover her 
thighs or arms and part of one breast. It covers a bit of her 
shoulder. 

Q. It makes quite prominent the left breast with the 
point and all, doesn’t it? A. Somewhat. 

Q. Would you say the look on this model’s face is intended 
to be alluring? A. Alluring? 

Q. Yes. A. Yes, I suppose so. 

Q. Do you say this picture would not be calculated to 
sexually stimulate young men at Yale that you come in 
contact with? A. You mean sexually stimulating? Well, 
they might say: “There is something pretty good, boys”; 
they might make some remark about it. It might sexually 
stimulate them. 

Chairman Myers: This seems to be a convenient 
place to take a recess. 

(Whereupon, a brief recess was taken.) 

Chairman Myers: All right, we will resume. 

By Mr. Hassell: 

Q. Doctor, referring to page 49 of the March issue, the 
cartoon with the legend underneath: “I wonder how the 
Sultan knew this was my birthday”. What is the reaction 
you got to that cartoon, Doctor? That it is a birthday pres¬ 
ent sent to one of these— A. Yes. 

Q. (Continuing) :—Soldiers? A. Yes, I do. 
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Q. What would a soldier do with such a birthday present, ; 
with a scantily clad slave girl in possibly North Africa— 

A. Well, the French have their own ideas. I assume that 
is a French soldier. I 

Q. You think a French soldier could make use of such 
a birthday present? A. I should think in some way or 
other. 

Q. But you wouldn’t derive any indecent connotation 
from this cartoon? A. Not necessarily. I think that a lot ■ 
of this humor when it first hits j’ou, you know it has some- j 
thing to do with the relationship of men and women and 
that in some way there is sex involved but it is usually I jggg 
humor that goes around throughout the country. I don’t 
go any further than that when I see it. There it is, and 
I stop right there. 

• Q. Doctor, you wouldn’t say that this portrays a mores 

i 

of what you know about the French? They customarily 

j 

don’t have slave girls? A. No. They have girls, they tell me. 

Q. I think probably, Doctor, you got the same reaction 
out of this that I got. Here a choice bit of femininity has j 
been turned over to the soldier. A. That is right. 

Q. That he can make use of for the time being. A. That 
is right. j 

Q. Now, page 6S, we have an article by Gilbert Seldes, g 
“The Fall of the Flattering Word”. How many times did j 
you read this article, Doctor? A. Oh, a couple of times I j 
should say. I don't remember whether it was two or three, i 
but I read it several times. i 

Q. It wasn't very interesting to you? A. Yes, it was. 

Q. It was? A. Yes. I 

Q. Do you agree with the sentiment expressed in the second I 
full paragraph in the second column which reads: 

“Now, it’s a rare odd thing that clothes which do enhance 
the sexual attractiveness of women are sold to them for \ 
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smartness—‘to make you more poised’, to give something 
called ‘allure’; rarely on the justifiable ground that clothes 
will reveal—and—conceal so craftily that men will be 
driven mad with desire.” “That form of copy is restricted 
to perfume. Given perfumes, the copy writer goes berserk. 
(Or maybe only becomes realistic.) Here you have all the 
traffic will bear in the way of suggestion—beginning with 
the fact that such things which suggest impropriety and 
running through quite a lot of suggestiveness, in a nice way, 
of course, but omitting feel thy pictures. Just why odors 
should be advertised carnally and fabrics not, I can’t be 
sure.” 

Do you think of that statement in this article in con¬ 
nection with the perfume counter cartoon which will be 
referred to later in Esquire? A. Do you think of that in 
terms of the cartoon? 

Q. Yes. A. Yes. If I remember the perfume, such things 
as shocking and daring and alluring. 

Q. Doctor, in connection with that statement did you 
note any other advertisement in Esquire, in the magazine 
Esquire? A. You mean in the same terms? 

Q. Yes. A. Well, I don’t know. I can’t recall whether 
any stood out in my mind. 

Q. Suppose you get the June issue there and look at 
page 153. There we have an advertisement on the first 
column showing a young lady in very sheer black somewhat 
scanty night dress or something of that kind, described 
underneath: “Repeating a success! Diversion” in very 
large black bold-faced type. 

Underneath appears: “Folly ensnared in black lace and 
translucence! Rhapsody for the uninhibited! Cobweb black 
lace above ‘Au naturel’ midway, sheer black rayon chiffon 
below. By Lady Leonora. 32 to 40 $7.98”. 

, Would you say that that advertisement occurring in the 
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June issue is in accord with the sentiment expressed in the 
Seldes article of the March issue to which we are referring 
now? A. Not altogether, no. 

Q. Since that advertisement is in a man’s magazine, would 
you think that would have any connotation? A. Not to me, 
because—is it a man’s magazine? 

Q. Yes. It says here that it is. Did you have that in 
mind all the time, Doctor? A. No. 

Q. It says: “Esquire, the magazine for men”. That is 
the masthead. A. I am sorry. I see many women reading 
it and the advertisements. 

Q. But usually the clothing advertisements in this maga¬ 
zine are men’s clothing, isn’t it? A. Yes. 

Q. Why would you think a man reading Esquire would 
be interested in a gown described as that one in that June 
issue, Doctor? A. Well, he may want to get it for his 
wife. I don’t know, for a gift. 

Q. Would that go well with the wife, such a costume. 
Doctor, “Diversion”? A. It is according again to how that 
term is used. If it is used for diversion because of the fact 
that he has nothing to do at the office all day and so forth 
and he comes home for a little diversion. 

Q. You think it is diversion in that way by coming home 
and dressing up their wives in some such costume? A. Oh, 
no, but it might be very agreeable to do such a thing. Some 
men I suppose would consider it that way. He might say 
“Now go ahead and get dressed up in it for me and let us 
have a little private peep show”. I can’t quite say that. 

Q. He probably wouldn’t get very far if he made such a 
suggestion to his wife, would he? A. I don’t think so. 
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and most respectable department stores in New York 
City, or hasn’t that occurred to you? 

Mr. Hassell: I wouldn’t doubt that, counsel. I 
don’t think that alters the situation here. 

By Mr. Hassell: 

Q. Now, referring to the third column of this Seldes’ 
article, the one we are referring to, beginning with the 
first full paragraph in that column: 

“When we approach the young of the species, the innocents 
at college, we are a little franker. A ‘show off V-neck’ or 
a ‘skirt pleated for action' (on a bicycle, so be quiet) are 
at least ‘functional’ (of course, the great surprise is to find 
all descriptions of clothes using the term ‘fly-front’. Where 
I come from we didn’t talk like that in front of the women 
folks, we certainly didn't).” 

Do they talk like that in front of women folks out in 
Connecticut? A. Oh, I have heard youngsters all over the 
country—I don’t know whether exactly like that, but they 
are a little franker in their talk— 

Q. They are a little franker than you ordinarily find in 
common polite society? A. No. I think it is according to 
how you define that. I have seen an awful lot of nice 
youngsters who make little remarks about things, not in 
a dirty way. They refer to things, articles of clothing and 
so on. The sweater girl. They might comment on their 
own girl and say: “You look like a sweater girl” and rub 
their hands and let it go at that. 

Q. You think this kind of conversation or talk is common 
between these young fellows and their girls and their rela¬ 
tions in their homes? A. They don’t take it up as a topic 
of conversation and sav “Let us talk about the flv-front”, 
or something like that. I think it comes naturally in the 
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thing that has passed by. No one places any emphasis on it. 

Q. It doesn’t make any difference whether there are women 
around or not? A. No. For instance, I can tell you a 
typical thing. A fellow had one of these zipper fly things 
and went to the bathroom and it caught in the zipper and 
the girls up there thought it was amusing. No one said 
very much about it. The poor fellow had to get out of the 
place. The girls thought it was sort of amusing. They 
didn’t discuss it at any great length. That is the way youth 
is, a lot of them. There are still a lot of people who don’t 
like these things mentioned in front of them. There is no 
doubt about that. There are certain girls, perfectly nice 
girls, not that they are too squeemish in their life, they 
feel they just don’t like that type of thing. 

Q. Talking about the population as a whole, would you 
say there are more of these sophisticated persons than there 
are the other types as you just mentioned? A. They think 
they are sophisticated along this line, yes. I mean, they 
seem to express these things and accept them, if that is 
sophistication. They accept these things. 

Q. You think there are more of those than there are 
those who don’t accept it? A. That I can’t tell you. There 
are an awful lot of them and very nice people, very nice 
youngsters so far as I can see. 

Q. But your experience has been with the young college 
men at Yale, hasn’t it? A. No, it has been at Princeton, 
Harvard, girls at Vassar, Holyoke, Smith, Radcliffe. Small 
Southern colleges. All over. 

Q. Have you ever had any experience with girls from • 
Wellesley? A. Yes. 

Q. You would say that all of these girls and boys are more 
or less sophisticated with respect to matters of this sort? 
A. Not all of them. Again, you get your various groups, j 
and there are certain groups. At all of these colleges you 
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get individuals who don’t talk in these terms and don’t like 
it. There are other groups that just seem to accept it as 
part of the day’s ■ journey. There are other groups who 
always turn to anything that is filthy. I mean they are 
always talking in a filthy manner or trying to turn anything 
they say into what you call an impure relation. They keep 
on sex all the time, so that I don’t see how you can say 
all of them. You always have various groups and individuals. 

I can’t imagine, say boys at the Dwight Hall, which hap¬ 
pens to be a YMCA religious organization, discussing these 
things at their meetings, but I can tell you that every 
year they invite me to talk about sex and they ask all kinds 
of questions and they have girls there. Fellows that have 
brought their girls into the class, into the lecture. 

Also I give a course in so-called mental hygiene at Yale. 
Fellows have asked me if they could bring their girls down 
at the time I am going to give this talk on sex. They 
accept it and that is all there is to it. Nobody goes out 
laughing or thinking it is a funny thing. 

Q. Now, refer to page 107 of the March issue of Esquire. 
There we have a black and white full page cartoon under 
which appears the legend “It seems like somebody’s allers 
clamorin’ to somebody to open up a second front, don’t it?” 

Doctor, would you say that such a scene as this, that is, 
referring to the woman nursing one kid in her arms and 
another one bawling on the floor who wants such attention, 
is a common everyday scene? A. No, it is not a common 
everyday scene. 

Q. But you say there is nothing objectionable about this 
at all? A. I don’t think so, except that one feels a little 
offense at this sort of thing. Some people don’t want to see 
pregnant women. A lot of women, when they become preg¬ 
nant stay home and won’t go out and show themselves. 
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Q. But most women when they nurse their babies in this 
fashion retire? A. That is right. 

Q. Seclude themselves from the public gaze? A. That is 
right. On the other hand, you see them in parks, Italian 
women and what not, nursing their children right out in 
front of everyone. 

Q. But that is not the customary thing? A. No. 

Q. Now, refer to the April issue, Doctor. There we have 
the front cover showing Esky in a reclining position with 
his bulging eyes looking up at two female figures. Would 
you say these female figures are drawn with over-sized or 
over-emphasized breasts? A. Oh, I suppose so. There are : 189 g 
women with breasts that size. I have seen them in the 
National Geographic. I suppose they are over-emphasized. 

Q. Now, look at the Varga girl on page 38. There we have j 
the figure of the young woman with red hair, a smile on her 
face, and she apparently has blue eyes, dressed in what might l 
be termed a caricature of a private, first class, Army uniform, 
although around the breasts and the lower end of it it is cut ! 
in a feminine fashion. We have the verse there “Peace, It’s 
Wonderful!” in large, bold-faced black type. And this verse j 
reads: 

“When this military Beaut 

Blows a root-a-toot-a-toot j 1899 

As a signal that the victory is won ... j 

And her soldier boy relaxes 

After slapping down the Axis 

And then leads her to the altar on the run ... 

She will let him slumber heavily 

Where once he woke to reveille 

And never bawd him out about his lapse; 

But unless my eyes deceive me 
He won’t be so lax, believe me, 

When the clock upon their mantel points to taps!” 
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Doctor, what do you say that verse refers, to, “Unless 
my eyes deceive me, he won’t he so lax, believe me, when 
the clock upon their mantel points to taps.”? A. I suppose 
it refers to the fact that he is going to consummate his mar¬ 
riage. He brought her to the altar. 

Q. You say there is no indecent connotation in that? A. 
Not in the consummation of marriage. 

Q. In a magazine of this sort? A. No. 

Q. Now, refer to page 60, the article “The Court of Lost 
Ladies.” 

Did you read this article, Doctor? A. Yes, with great 
interest. 

Q. And how many times did you read that? A. Oh, I 
don’t recall. A couple of times, two or three times. 

Q. Was it your reaction to this article that it is written 
to discourage men and young men from dealing with lewd 
women, street women? A. Well, I don’t know whether it 
was written with that in mind, but it certainly gives a 
picture of the lives of these individuals, what they are like, 
what they are up against, what type of individual practices 
the trade. That is about what I got out of it. 

Q. The identity of the court is not fixed in this article, 
is it? A. No. 

Q. Save and except that the judge is a woman? A. Yes. 

Q. The place of the holding of the court, the city, is not 
shown? A. No, not that I remember. 

Q. No one of the participants or characters in this article 
is definitely identified? A. No. 

Q. Now, starting in the first column, page 60, the second 
paragraph: 

“A younger street walker, pert and shapely in a suit of 
bright green, sneers in disdain and tries to move away. She 
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cannot because the bench is crowded. So are all six of the 
prisoners’ benches crowded by the sisterhood of the streets, 
the sisterhood of starvation and syphilis. They have all 
been ‘on the turf’ pursuing soldiers on leave and men without 
women. They have been making shrewd bargains for the 
sale and resale of imitation of love. Young and old, white 
and black and yellow, they now attend the opening of court. 
The young ones sit upright in fear or in bright boldness. 
The oldtimers whisper to one another and send signals by 
eye to friends among the spectators. Always the women 
shift and stir in their places. A heady stream of trade per¬ 
fumes creeps through the great gloomy court. Coldly the 
women stare at the policemen who dragged them in at 
midnight and must soon reel off their cell-door tales. The 
women wrinkle their foreheads in unaccustomed thought 
and make ready old, useless lies, old, useless appeals for 
freedom. ‘I’m a good girl, Your Honor. I never did this 
before.’ ” 

And over in the third column the first sentence beginning 
underneath the picture: 

“The arresting officer tells his story in a dismal rote: 

A glance and a whisper on a certain street and the quick 
sales talk. ‘She put the price at three dollars and I then 
placed her under arrest. Yes, I’ve seen her before.’ 

“His story, bare and precise, leaves her no room to operate. 
There’s no weak point to debate while she does her slow 
thinking. She can only deny his charge. And she does. 
‘Well, I was only fooling, Your Honor, so help me God. I 
thought he was a friend of mine. The way he looked at me.’ 

“Laughter, soured with sneers, jiggles up and down the j 
benches and makes a fool of her. She scowls over her trim I 
shoulder. Then, made reckless by anger, she raises her j 
hip into an impudent strut. Her face, cleared of rouge I 


1903 


1904 


i 

i 

I 

1905 




636 


1906 


1907 


1908 


Clements C. Fry—for Respondent — Cross . 

and powder for her trial, takes on a sullen look. Thus she 
gives up, wordlessly reveals her lie. 

“Her Honor gives the girl in green a chance to plead for 
leniency. She asks in a dispassionate tone: Ts there anything 
you have to say before you are sentenced?’ ” 

And so forth. Then, going over to the matter at the 
bottom of column four of that page: 

“A sad-voiced policeman, well over middle age, puts on 
his glasses and slowly reads his testimony. He had been 
sitting in his car on such and such a street. Along comes 
the defendant, no doubt a charming picture on her high, 
red heels, her Kaffir eyes gleaming in the night. In good 
humor, almost gaiety, she had smiled and, for a modest 
consideration in cash, had placed her person, lithe and 
yellow, entirely at his disposal. She had, moreover, recom¬ 
mended herself highly, saying that her imitation of love 
was mighty near the real thing. 

“He reads precisely, ‘She thereupon asked me again if I 
would like a good time. Following my orders, I replied: 
‘Yes, I would.’ She thereupon invited me to her room. I 
asked her after we got there if this was the place where 
we were going to have the good time. She said: ‘Yes, 
Darling.’ She then pulled off her dress and otherwise 
divested herself. I asked her if I ought to pay her first, 
and she said: ‘All right.’ I paid her with three marked 
one dollar bills which are in evidence. She lay down. I 
then placed her under arrest. 

“She stands mute when Her Honor speaks. It is plain 
i she expected another play, a guiding hand. She looks wildly 
backward, searches the ranks of spectators, stirred by her 
beauty and her fear. Their inscrutable faces, hard wuth 
thoughts beyond saying, stare at her body. Someone there 
must know her.” 
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This picture character that has the Kaffir eyes, apparently 
a mulatto, Doctor, would you say she is pictured as the 
most alluring of the individuals in this article? A. In what? 

Q. In what I have read. A. No, she is not pictured as 
the most alluring. I don't think any of them are alluring. 

Q. She is described as a person that is lithe, yellow 
and entirely at his disposal? A. Oh— 

Q. She is also described as making no doubt a charming 
picture on her high, red heels, her Kaffir eyes gleaming 
in the night. You wouldn't say that she is given any compli¬ 
mentary description? A. Oh, yes, I suppose that is compli¬ 
mentary in that particular setting, yes. 

Q. Now, continuing with this article, in the third column 
near the bottom, just past midway, page 61, immediately 
opposite the picture of the stern-faced matron holding a girl 
by the arm. 

“And now there comes a blonde woman, young in years, 
not otherwise. Under lush mascara her eyes sent out plenti¬ 
ful looks of hate. She would be the last to deny that she 
is an old hand at the old game. Yet she is sure of one 
thing: Her name doesn't appear twice on the probation 
card. Nobody ever caught up with her before. And she is 
not caught yet. ‘Not guilty!' as she sends her answer 
roughly over the rail. Her loud response hushes the women 
behind her, hushes the spectators who are at present bored 
and are chatting among themselves. 

“The arresting officer tells his story. ‘And so I put three 
dollars in marked bills on the table and when I came near 
her she let her dress fall. I then placed her under arrest.' 
He steps down. 

“The prisoner makes no bones about showing that some¬ 
one had coached her. Quickly she begins to destroy his 
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testimony. She remembers all that he said, recalls it so 
exactly that one might suppose the trial had been rehearsed. 
Wes, I was in a dressing gown. I never said a word to him 
and it’s not against the law to wear a dressing gown, even 
if yon wear it on the street/ 

“Her Honor sees that the prisoner is a little smarter than 
the others. At least she can remember a sentence from one 
minute to the next. She savs: ‘You testifv that vou were 

V v •/ 

visiting at the apartment when the police came in?’ 

“ ‘Yes/ 

“ ‘Had you been there many times before?’ 

“ ‘Yes. What about it? Is that wrong?’ 

“ ‘No. I didn’t say it was. Now, tell me again, please, 
what you did when the officer came into your room. Weren’t 
you surprised?’ 

“ ‘No. Why should I be? He wasn’t in uniform. And 
there were three or four men in the house. I told him 
“Hello.” ’ 

“ ‘Did the officer say anything when he put the money 
on the table? Take vour time before answering. He didn’t 
testify that he said anything.’ 

“ ‘No, he didn’t say a word. I didn’t even see the money 
until after he arrested me.’ 

“ ‘The officer has testified that you took off your dressing 
gown in his presence, is that true?’ 

“ ‘No, it isn't true. And that isn’t what he said. He said 
X let it fall/ 

“ ‘Tell me what happened.’ 

“ ‘He put his arm around me and the gown fell off my 
shoulder. Then he let it fall and he held my arm and 
laughed.’ 

“ Wou deny, then, that you were doing anything improper 
when the officer came into the apartment?’ 
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“ ‘I do.’ 

“ ‘Case dismissed.’ ” 

Doctor, would you say that this article, considering that 
it appears in a magazine for men, such as Esquire, such 
a magazine as contains month after month the type of 
material we have been calling attention to here, does not 
go into too great detail in describing these scenes and 
incidents it purports to describe? A. Yes, I would say that 
it is all right to appear here. 

Q. You would say what? A. That it is all right to appear 
here. I don’t think it is out of its setting. After all, it is 
depicting a trend or social situation that we have never 
faced very frankly. We have never done very much about 
it except in terms of law. We have not studied it, we have 
not tried to get at the real thing, what is behind it and 
so on, and how to control it. 

Q. You won’t say it goes into too great detail to accom¬ 
plish the result? A. I don’t believe so. It shows that the 
whole question of starvation, the whole question of syphilis 
and the rather sordid life or lives of the various individuals, 
and what they were up against from the sociological stand¬ 
point. 

Q. Do you regard Esquire as an uplifting crusading 
magazine for the eradication of prostitution? A. I don’t 
think that is their purpose, so far as I know”. 

Q. This is the only article of this type— A. I don’t think 
this will eradicate prostitution. I don’t think it will. 

Q. This is the only type of article, or only article of 
this sort that appears in any of these eleven issues, is it not? 
A. Of this type, yes, as I recall. 

Q. So, in view of the character of this magazine, and the 
fact that the Varga girls have been described not as art, 
but as entertainment, the cartoons as entertainment, and 
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possibly other features as entertainment, would you say 
this is put in here for entertainment of the male purchasers 
and subscribers to this magazine? A. No. I say, to me, it is 
more of an informative type of article. 

Q. But, Doctor, isn’t it a fact that you are more interested 
than the average individual in matters of this kind? A. 
Yes, I presume so. 

Q. And you would not be surprised if Dr. Tillotson had 
testified, or by his testimony had indicated, that he was 
more interested in this type of article than the average in¬ 
dividual? A. No. 

Q. In other words, it is to be expected that a man in 
your business would be a great deal more interested in this 
sort of thing than the average reader of Esquire? A. I 
think a lot of youths would be interested in this. 

Q. Will you answer my question, Doctor? A. Will you 
state it again? 

Mr. Hassell: Will you read the question, please? 

(Question read.) 

A. I would assume so. 

Q. Now, Doctor, let’s come to the May issue of Esquire, 
at page 32. This is the article “The Savage Beast in Us,” 
with the sub-title “Dispelling the hopes of burlesque en¬ 
trepreneurs and fears of censors that the strip has sensory 
appeal.” 

How many times did you read this article, Doctor? A. 
I think two. 

,Q. Did you have a professional interest in this article, 
also? A. My interest isn’t purely professional. It is accord¬ 
ing to how you define that, again. 
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Professionally I am interested in these articles in terms 
of what youth will get out of them, will it do them any 
good, will it be of interest to them, will it show them a side 
of life that perhaps they should know about. 

It seems to me it should not be sprung on them all of a 
sudden. 

Q. You say you are interested in the articles with a view 
to determining whether youth will get any good out of 
them? A. Whether they will see the world as it is and not 
just wear blinders. 

Q. On reading this article twice, did you gain the im¬ 
pression that the effect of the article would be to discourage 
you in attending burlesque shows? A. Not necessarily, no. 
I didn’t get that feeling, no. I didn’t think it would drive 
them to them, either. 

Q. Now, to a youth who had never attended a burlesque 
show, do you think this article would have been informative 
as to what goes on in those places? A. Yes, I think so. 

Q. Would you think that in spots this article would 
sharpen his interest in having a visual demonstration of 
what goes on at those places? A. Oh, yes. 

Q. Now, the Varga girl at page 37 and 38. A. Yes. 

Q. Doctor, here we have a two page sized Varga girl 
drawn in life-like colors. This subject has red hair that 
is apparently falling out of bounds, a rather informal ap¬ 
pearance, wouldn’t you say—her hair? A. Yes. 

Q. Would you call that a smile that she has on her 
face, appearing through her fingers? A. Yes, a smile. 

Q. Rather provocative? A. Provocative? 

Q. Enticing maybe is a better word. A. How far do 
you go with that word? She's rather a nice looking girl with 
a nice smile. 
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Q. Would you say alluring, Doctor? A. Yes. 

Q. That costume, Doctor—would you say that is a bath¬ 
ing costume or what would that be? jSote the brassiere 
part of the costume, if it may be referred to as such, doesn’t 
have any halter going around her neck or over her shoulders? | 
A. Well, apparently some way they know how to keep those 
things up. I saw a picture in the Post yesterday of the 
pin-up girls in the same sort of thing. 

Q. You would judge that from the slightly leaning posture 
of the upper part of the body there, that there might be 
some glue or something under there holding them to the 
breasts? A. It is not falling off. 

Q. You wouldn’t say that is a bathing costume, -would 
you, Doctor? A. I don’t know. 

Q. And have you ever seen a costume cut like that, that 
the ladies wear—I don’t think they call them chemise any 
more—they call them combinations or something, whatever 
they wear close to their bodies. 

Have you ever seen anything cut in that shape? A. I can’t 
remember. 

Q. Have you ever seen anything like that without shoulder 
straps? A. I can’t remember. 

Q. Doctor, wouldn’t you agree that this figure is more 
or less a figment of the imagination of the artist -who drew 
it and not related to anything that is actually worn by 
the feminine sex? A. Oh, course, the artist has the privilege 
of using his imagination. 

Q. Maybe so, but we are not discussing that. A. I don’t 
know. I am not too familiar with women’s bathing suits. 

I have glanced at them. I don’t remember if I have ever 
seen anything like this. There may be some on the beaches 
—I don’t know. 
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Q. You have never seen one as revealing as that? A. I 
have seen them like this, just a little strap over the shoulder, 
just about the same. 

Q. But here we don't have a strap over the shoulder? A. 
No. 

Q, And if she went on the beach with that thing on the 
men in sight would look and watch to see the thing fall off? 
A. Oh, I imagine they have a lot of other things to do. 

Q. You mean a young woman shaped like this one with this 
red hair and blue eyes and enticing smile, wouldn’t create 
a disturbance if she went on the beach? A. I can remember 
in Asbury Park when I was a youngster, a crowd following 
the first woman to take off her stockings with a bathing suit. 

Q. And that might happen here with this party? A. I 
can’t say that. 

Q. If she went on the beach with that costume? A. I think 
there would be a lot of things that it would depend upon. 
One is her attitude as she walks along the beach. Is she 

I 

trying to attract attention or what not? 

Q. We have here her attitude of a coy person peering 
through her fingers, the enticing smile, we have that here, 
don’t we? A. That doesn’t mean very much to me. 

Q. Not coupled with this extremely scanty costume? A. 
No. 

i 

Q. Would you call those over-sized breasts, Doctor? A. 

i 

Not necessarily. Some women have them that large. 

Q. They are quite large, aren’t they? A. They are not 
necessarily over-sized. Some women have hardly any breasts, 
flat-breasted girls. Some individuals like them that way. 

Q. This young woman really has quite large breasts? A. 
Oh, yes. 

Q. Would you say there is no indecent suggestion or j 
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suggestive connotation to be derived from this picture in a 
magazine such as Esquire? A. No. 

Q. Now, referring to page 48. Here we have one of the air 
raid warden, or maybe this is an airplane spotter. In the 
other picture you recall the air raid wardens were on top 
of a building looking through the studio skylight? A. Yes. 

Q. You could tell by the insignia on the arm that they were 
air raid wardens, do you recall that? A. Yes, I think so. 

Q. This one you can't; you can't see what that symbol is. 
A. Well, they have a sort of symbol, I don’t know what it is. 

Q. You can’t see the color of the symbol on this one? A. 
No. 

Q. Would you say that he is looking down, the man look¬ 
ing through the binoculars? A. Yes. 

Q. And that he is looking down into a congested section 
of the city? A. I wouldn’t say for sure. 

Q. Buildings all around, as near as you can tell, or as 
can be shown? A. Yes. 

Q. And it is night time? A. Yes. 

Q. And apparently there is an air field in the far distance, 
to the left top of the picture? A. Yes. 

Q. With searchlights coming from it? A. Yes. 

Q. So, with those things in mind, would you say the legend 
underneath, “She looks more like a B-17 than a P-40,” would 
refer to the size of a woman being looked at by the man 
with the binoculars through a lighted window in a building 
which is not shown in the picture? A. Either a lighted win¬ 
dow or it may be just a shadow, it may be a silhouette. 

Q. But you would get the idea that this man is seeing 
something? A. Yes. 

Q. That attracted his attention? A. Yes. 

Q. Would you derive any sexual connotation from that? 
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Is there any sexual connection? A. I wish vou -would use 

J - 1933 

sexual in a little different way. If it is in terms of yes, he 

is looking at a woman, he is making some reference appar¬ 
ently to a shadow, a form, and comparing it to airplanes. 

Now, that goes back to the fact that maybe she is fat and 
doesn’t appeal to him and the other one is that she is slim. 

I don’t know what B-17 looks like. 

Q. And whether she is clothed or unclothed, you wouldn’t 
draw any— A. Not from that caption there, no. 

Q . Do vou think there would be anv interest to the readers 

«/ 

i 

of Esquire by devoting a full page and some color here to 
a cartoon of this sort simply to look at a woman fully 
clothed? A. I didn’t say fully clothed, did I? 

Q. Well, however you want to describe her, to make her 
apparently respectable. A. I don’t know. It only refers here, 
to my mind, to her body form in terms of size. Maybe in terms 

i 

of trimness, I don’t know. 

7 ! 

Q. You didn’t get any picture of nudity from that? A. 

] 

No, I honestly did not. 

Q. Now let us refer to pages 86 and 87. Now here we have 
a strip of cartoons with the legend underneath, across these 
pages, from 86 across S7, “The Exploits of Esky.” A. Yes, 
sir. 

Q. And would you understand Esky to typify the publica- ^3 
tion Esquire? Is that sort of a symbol? A. I don't know, j 
Q. You never heard that that was the fact? A. No. 

Q. That that was the intent? A. No. Except he is the j 
same figure on the front? 

Q. Yes, the same as drawn on the front and referred to ! 
in “The Sound and Fury” column and so forth. I believe vou i 
said that you would not describe him due to the bulge eyes, 

I believe described by Dr. Tillotson, as all-seeing, or some- i 
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thing of that sort, or maybe it was Mr. Smith. You wouldn’t 
get any off-color sexual connotation from this figure of Esky 
as he appears? A. No. 

Q. In this magazine. A. No, I wouldn’t. 

Q. By reason of his bulging eyes? A. By reason of his 
bulging eyes, no, I wouldn’t. 

Q. Now, Doctor, let us read the text, beginning at the 
bottom so we can have the full sentence, in cartoon 28, the 
last line: 

“The lady dislikes men but wants a baby, so I sold her 
a ticket for the time when women can become pregnant by 
taking an electric shock. What do you want? 

“I want to see the red headed dancer. 

“You won’t need a ticket for that, just go upstairs and 
down the path. 

“Down the path was a brook and Esky saw the red headed 
dancer in swimming. 

“Hooray, he shouted, at last a pretty girl to look at. 

“Esky, you darling, won’t you join me?” 

Now that refers to the cartoon apparently just above this 
language? A. Yes. 

Q. Showing Esky peeping from behind the bush at a girl 
in the nude, in bathing, and she asks if he won’t join her. 

Do you see any indecent sexual connotation in that 
language and the picture? A. Not necessarily indecent. It 
is the usual Rabelaisian thing, again going back to the Thorne 
Smith type of thing, I would assume. 

Q. But you say there wouldn’t be anything indecent in a 
man such as Esky peeping from behind a bush at a young 
lady nude in swimming and then being invited to come in 
and join her? Is that the common accepted practice? A. 
No. 
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Q. In the mores of today? A. No, I don’t think it is. 

Q. It not being such, would you say there is anything inde¬ 
cent in connection with it? A. I don’t think it is indecent, 
no. I think it is indelicate and I think— 

Q. You don’t like the word “indecent”. Would you supply 
some other word? A. I think it is rather indelicate and it 
is one that has Rabelaisian humor. 

Q. Yes. A. And if you take, again—you pick these things 

/ 

out all the time and put them in one little setting. 

Q. All right, we will go right through this thing in the 
cartoon: 

“But before he could, a Western-Postal girl tapped him on 
the shoulder. 'Follow me. You are to be judge of beauty in 
Finneagan’s Dell.’ Esky followed and so did the red head, 
dressing as she walked.” 

She was apparently in the nude when she invited him to 
join her in the pool and without shame entirely she walks 
along with him as she dresses, is that right? A. Yes. 

Q. Continuing: “The W’estern-Postal girl started to sing 
singing telegrams. 

“ ‘Happy birthday, Auntie Bess, even* time I like you 
less.’ 

“But Esky wasn’t listening. To one side of the path Esky 
saw the most perfect creatures disporting themselves in a 
corot-like clearing.” 

“The Red Head explained ‘That is the abode of the 
Libidos. Where they gather when they are not on men’s 
minds.’ ” 

What does libido mean? A. Libido? 

Q. Yes. A. It is a Freudian term used in a very broad 
sense in terms of sex. It has not a narrow sex connotation at 
all. It does not refer to intercourse, it does not refer to sex 
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feelings. It takes in the whole love-life of the individual in a 
very broad sense and it takes in the question of the inner 
drive of a m«.n from the sex angle, and it is broader than 
the lay people think it is. That is the way we use the term. 

In other words, it has to do with the whole love-life in 
relation of man and his total drive and going into the 
question of taking into account the whole matter of birth, 
the drive for children, and so forth; the pleasure of sex, 
the fulfillment of the whole thing and the love-life itself. 

Q. That is the technical meaning? A. That is right. 

Q. The Freudian definition? A. That is right. 

Q. But you say that is not the usual accepted lay defini¬ 
tion? A. The lay individual has misunderstood Freud a 
great deal, yes. They always feel that psycho-analysis, for 
instance, means sex. 

Q. What would you say would be the common lay accept¬ 
ance? What definition would be accepted? A. Well, I think 
the lay definition uses that. He is not familiar with the 
Freudian thing. 

Q. He uses it as referring to sex gratification, doesn’t he? 
A. Sex, it may perhaps be gratification. It may be stimula¬ 
tion and so forth. You see, after all a lot of people in terms 
of this sex, Americans, a great many of them don’t go very 
far with sex in their libidinal drive. If you want to call it 
that it is just a Freudian type of thing. That is, they get a 
libidinal kick and that is all, nothing happens, because they 
feel they can’t go any further than that. 

Q. Would you say that is descriptive of the average or¬ 
dinary individual? A. No, but I would say a lot of people. 

Q. A lot? A. Yes. 

Q. Would you say those individuals are sub-normal or ab¬ 
normal? A. No, they are people whose mores have been 
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built up. Their cultural background has been built up in 
such a way that they find that they cannot allow themselves 
to get any kind of kick out of sex. Sex to them is not con¬ 
nected with the thing. For instance, you know in certain 
homes that great emphasis is laid on purity and the im¬ 
portance of it and perhaps it is over-emphasized in one sense 
of the word. Now, those individuals are not abnormal; it 
is their culture in giving them this viewpoint. 

Q. The upbringing and environment has a lot to do with 
the individual’s outlook and his accepting or not accepting 
these matters, does it not? A. Oh, I would say so, yes. 

Q. Now, are you able to divide the population between 
such individuals as you refer to and others who do such 
things of this sort? A. As to whether they are nice people j 
or not? I 

Q. No. I say, would you say fifty per cent of the popula- j 
tion is as you describe them and the other not, or couldn’t j 
you give a figure? A. I couldn’t give a figure, no. 

Q. Now, we go ahead after libidos in 30. The cartoon or j 
drawing over the matters as read under 30. It shows Esky i 
with two girls, one of them has a cap on. She is apparently | 
the Western Postal girl, but Esky has his back partly to them 1 
and is peeping around a bush, which seems to be a favorite ' 
pose of his, at some absolute nudes on the other side of 
the bush. You noted that, didn't you? Probably that is | 
Finneagan’s Dell. 

Then we go ahead with the text under 31: 

i 

“Where they gather when they are not on men’s minds. 

“Esky watched them play gracefully or loll indolently by 
a tinkling fountain.” 

l~ou see the tinkling fountain here, Doctor? A. Yes. 

j 

Q. Can you see that? A. Yes. 
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Q. There is some white water shooting up in that cartoon 
31. Whether it is a fountain or not, I don't know. Do you 
think that is a fountain? A. Yes, I do. 

Q. By the black-haired girl? A. Yes. 

Q. Xo water shows underneath. Let us go ahead: 

“The sound of their mellow voices lured Eskv towards 
them like a magnet, but the Red Head grabbed and held him. 
The libidos joined in a ballet while leaves rustled an accom¬ 
paniment. ‘Why do so many look like movie stars?', asked 
Esky. 

“ ‘Oh, they belong to men who are too lazy to imagine their 
owm perfect woman so they adopt the likeness of a star and 
if you’ll look close you'll see one old hag—the libido of a man 
who just don't give a damn." 

And in cartoon 31 Esky is looking over a bush or some¬ 
thing which you would think is the old hag because she 
has a sharp nose. She has a rather prominent breast, though, 
doesn’t she, Doctor? A. Yes. 

Q. Continuing with the reading: “Esky saw a mess drift 
by. ‘Come’, said the Red Head, ‘if you don't get to Finne¬ 
gan’s Dell in time I'll be attending Esky’s wake.' And the 
three of them hurried to the amphitheater. 

“The Western Postal girl explained ‘This contest is the 
result of an argument between Hollywood big shots as to 
which studio has the star with the best shape. Each has its 
queen garbed in a bathing suit and all you do is pick the 
prettiest.' ’’ and so forth. 

Doctor, would you say that these cartoons with the matter 
underneath which I have read are entirely proper and decent? 
A. I think so. I think they are depicting what men's atti- 
, tudes and ideas are towards women. What he thinks he 
wants, a well-formed individual with plenty of sex drive 
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and so forth and an individual that has some get-up and go 
about her in comparison with this scrawny-like individual 
in the other picture. 

Q. Doctor, what do you think of the practice, if such it 
may be called, of a man peeping over bushes at a woman in 
the nude in bathing? Do you think that is indecent? A. It 
is not a common thing; it is not looked upon as the proper 
thing to do. It may be abnormal. For instance, I spoke to 
you about sex peepers. There are a lot of individuals who 
do a lot of peeping and so on and get quite a kick out of 
looking. 

Q. So Esky may be an abnormal character, Doctor? A. 
No, I say that that is what happened. 

Q. In the other picture where he is peeping around a bush 
at a bevy of six or more entirely nude women dancing or 
disporting themselves. You would say that is entirely a 
decent and proper thing and that is entirely decent and the 
proper sentiment to depict and describe in a magazine of this 
sort? A. It is according to what the total article is trying 
to convey. The idea that I got out of this was apparently 
they are trying to convey in one sense of the word what the 
libido is and what man's libido is, what he likes from the 
sex standpoint. He likes these well-built girls. We have the 
Follies girls, we have the burlesque, we have this sort of 
thing all through life where we are showing the women with 
a good figure and what not, a semi-nude and so forth. Per¬ 
haps that is what they are doing. These are the ideas man 
has on his mind. He doesn't like this type of thing. 

Q. Now, if Esky is a symbol of the Esquire magazine and 
this strip truthfully depicts his exploits as it purports to do, 
would you get any different notion from what you had before 
as to the risque character of Esquire? A. Would you state 
that a little differently? 
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1954 Q. Do you want the question read, Doctor? A. I would 
like to have it read. 

Mr. Hassell: Read the question, Mr. Reporter. 

(Question read.) 

The Witness: No, I don’t believe so. Again, if what 
I see is correct, and this is my interpretation of the 
particular strip, I am trying to get out of the strip 
why are they using the term “libido” and so forth? 
What is the meaning? 

1955 

By Mr. Hassell: 

Q. In other words, Doctor, you have applied your profes¬ 
sional view to an analysis— A. That is right. 

Q. Your professional ability to an analysis of it. A. That 
is right. 

Q. That is the wav it strikes you? A. That is right. 

Q. Now, page 93, the last item we have in this May issue, 
the color photograph on page 92, and the descriptive matter 
boxed in at the lower left-hand corner of page 93: “Broad¬ 
way for the Boys. The juke joint scene from ‘The Eve of 

1956 St. Mark 7 ”. And this descriptive matter under that: 

“These soldiers have just come from a discussion of a 
hygiene lecture in which it was estimated that in the Army 
20 per cent don’t, 20 per cent do and 60 per cent might. 
They are Quizz West (played by William Prince) and Fran¬ 
cis Marion (James Monks) and they have already made 
considerable progress with the Bird sisters, Lill (Joan 
Dolan) and Sal (Toni Favor) perched on Quizz’s lap. 

“Lill tells how dull it was in town before the Armv moved 
in but hints that there can be too much of a good thing. 
‘This is practically inflation, what we’ve got now’, she 
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j 

complains. I 

“One thing leads to another, and another leads straight 
back to barracks when Quizz decides he belongs to the first j 
20 per cent. ‘I have a hell of a hankering’ says Marion. j 
‘But you’re the strong, solid man and you bear the purse, j 
I bow to your judgment and follow*’ ”. ! 

Now, Doctor, the picture of the girl seated in the man’s 
lap, each of them holding a glass, in the girl’s glass there 
can be seen the remains of a drink of some sort. Note in I 
the description which I have read, these soldiers have just j 
come from a discussion of a hygiene lecture in which it w*as j 
estimated that in the Army 20 per cent don’t, 20 per cent do, i 
and 60 per cent might. Do you say, Doctor, that this picture j 
and the descriptive matter connected with it doesn’t refer to 
the sex and the sex relations between the girls shown in the! 
picture and these men? A Oh, I wouldn’t say it does refer 
to sex, no I wouldn’t say that. 

Q. Would you say that it does refer to illicit sex relation- j 
ship? A. According to this, 20 per cent—I mean this chap 
says “I belong to the first 20 per cent”, doesn’t it? That is, 
the one that doesn’t. 

Q. Well, what does that discussion mean? A. Well, I 
should think that 20 per cent of the boys in the Army don’t, 
20 per cent do and 60 per cent might. 

Q. 20 per cent don’t, don’t do what? A. Don’t have inter¬ 
course, extra-curricular activities. 

Q. Don’t have illicit intercourse? A. Outside of the mari-j 
tal phase. 

Q. The not permissible? A. That is right. 

Q. And 20 per cent do and 60 per cent, what is the other?: 
A. 20 per cent do. 

Q. 60 per cent might? A. 60 per cent might. 
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Q. Now, the descriptive matter connected with the picture. 
Would you say there is any indecent connotation to be de¬ 
rived from this? A. I wouldn't say it is indecent. I would 
say it is again a given fact, according to this thing, when 
they are stating that 20 per cent of those boys do, 20 per 
cent don’t and 60 per cent might. 

Q. Now, you think it is an entirely decent matter to divide 
the armed forces of the United States into such a percentage 
as this? A. Yes, it is— 

Q. And make it the subject of conversation in a magazine 
of this sort? A. If it is a scientific fact, I don’t know 
whether it is a scientific fact or not, but if it is just a 
general opinion of the boys, that this is a general opinion of 
the boys that they are talking about, I don’t see why it can’t 
be in this magazine. 

Q. Aside from its truthfulness or falsity, Doctor, do you 
think it is a decent subject of conversation? A. Yes, I do. 
I don’t think sex is indecent by any means. 

Q. Now, we are talking about something more than sex, 
Doctor; we are talking about illicit sex relations. A. I see. 

Q. And dividing the Army into these percentages. A. 
That is right. 

Q. And you know also that this imputes to 60 per cent, 
which is considerably over half— A. Yes. 

Q. (Continuing) : —of the boys whom we owe so much, 
the fact that they would have illicit sexual relations if they 
had the opportunity. A. Not necessarily if they had the 
opportunity. There again there are a lot of factors that come 
into this situation as far as they are concerned. After all, 
man is driving in the sense of the sex standpoint towards 
woman; woman is driving towards man from the standpoint 
of their sex life. Society says that man and woman in order 
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to consummate anv sex act ought to be married. We know „ i _ 
that in the growth of this thing as they move towards that 
so-called ideal which I think is a good physiological ideal, 
that people go through various phases of their lives. 

For instance, we know as physicians that youngsters, very 
young, have a curiosity about sex, and get into all kinds of 
little difficulties in terms of their sex lives. Children, that 
happens to be a given fact. As they come up towards puberty 
and their glands begin to work and so on, again they have 
this sex drive to meet. It is said that most boys towards 

i 

puberty masturbate. That is the way they answer that urge. 

I am not sure that they all do. I have seen quite a few boys 19 64 
and they seem to be perfectly honest, and they apparently 
haven’t gone through that stage, but they have had to fight 
with it. 

Then, as you come up and pass through puberty they are 
trying to establish some attitude towards it. Should they I 
or shouldn’t they? What should their attitude be? And as 
they come up towards 18 and so on, they do a little kissing, 
some of them, some of them do have intercourse. Some of 
them with bad results to their whole make-up and others get ! 
by with it. Then you come to a stage in their life when they 
do a lot of what we call heavy petting. There is a lot of heavy 
petting, I don't know the percentage, but there are certain iggg 
groups of people, as I put it, they prefer not to have inter¬ 
course, they prefer not to masturbate, so they move towards 
this heavy petting and do a certain amount of stimulation of 
themselves by this and stop at that point: 

A lot of those youngsters are boys, of course, who are j 
actually afraid to do anything else, and it might be a very 
good thing if they are afraid to carry on further than that. 

It is a saving grace for them, apparently. 


i 
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Then, the next step, of course, is the intercourse, and, 
according to society, the only time you are supposed to have 
intercourse is when you are married, and you are perform¬ 
ing an act for a purpose, and society condones it, but we 
know we have variations, we know we have all these sex 
things going on. We know that the boys are up against 
this scrap of how they are going to orient themselves and 
get a good attitude towards their sex life. 

What are they going to do about it? How are they going 
to act? Now, in my experience, putting it on the side of 
all these things, of saying it is indecent and so on, puts it 
into the boy’s mind that factor about sex and that he is going 
about it in an indecent way or that it is an indecent thing. 
He gets ashamed of it and is bothered about it, and it seems 
to me when you present him with the biological facts, the 
sociological, the psychological facts of what he is up against, 
he goes along and establishes his sex life in a much better 
manner than he will be able to do with a lot of emphasis 
placed upon the fact that all his thoughts are sexual thoughts. 
That is why I can't use the term “indecent” that you want to 
have me use. It is because of that attitude that I have ex¬ 
pressed to these fellows. Surely we meet with a lot of tragedy 
in these kids, but I don’t think these pictures or these stories 
or anything in this case stimulates them to the impure act 
itself at all. 

Q. You think, Doctor, speaking of the population of the 
United States as a whole that it is an accepted thing in the 
mores of today to discuss a thing of this sort, divide the 
Army of the United States into these or any percentages with 
respect to whether or not they have illicit relations and make 
that a subject or topic of conversation A. Not all over— 

Q. Say at our tables, at our firesides, with our friends in 
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church or out of church or at the movies or wherever we may 
happen to be? A. Oh, no; we haven't got that far in our 
civilization. It is too bad, but w’e haven't. 


Mr. Bromley: This play is touring the country and 
has been or will come to Washington and has never 
been banned anywhere, and it is one of the great plays 
now’ on the stage. It is just a report of what happens 
on the stage, wrhat the actors say on the stage. 

Before we adjourn, Mr. Chairman, I w’ould like 
to make a statement along the line of what I under¬ 
stood to be my friend's comment this morning. 

I have another psychiatrist, Doctor Richard Hoff¬ 
man, very well-know’n and prominent psychiatrist of 
the citv of New York. 

w 

I should like to know’ now whether Mr. Hassell 
will be willing to stipulate with me as to this gentle¬ 
man's qualifications and then to stipulate in substance 
that he will testify along substantially the same lines 
as the other two psychiatrists, that this matter has 
no immoral effect upon those classes of the community 
with which he conies in contact generally, that is, in 
the city of Xew York w’here he practices. 

Mr. Hassell: Well, of course, I am not going to 
stipulate the conclusion that counsel is stating here 
as to the impression or result or effect of the testi- 
monv of these two witnesses. I don't think that is 

v 

proper for me to stipulate that. 

I might stipulate that, if I had the chance to ex¬ 
amine the qualifications of this psychiatrist as to his 
testimony being substantially similar to the other tw’o. 

Chairman Myers: Why don't w’e do this? Let Mr. 
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Hassell and Mr. Bromley get together during the noon 
hour and see if we can agree on a stipulation and then 
if we can’t, all right. 

Mr. Hassell: I wish you would let it go until two 
o’clock. 

Chairman Myers: I would like to start at one- 
thirty. 

Mr. Hassell: I have other things to do. 

Chairman Myers: So have we all. 

We will adjourn until one-thirty. 

(Whereupon, at 12:05 o’clock p. m., the hearing 
was adjourned until 1:30 o’clock p. m.) 


Afternoon Session. 

(The hearing was resumed, pursuant to the adjournment, 
at 1:30 o’clock p. m.) 


Chairman Myers: Proceed, gentlemen. 

Clements C. Fry resumed the stand and testified further 
as follows: 

Cross Examination by Mr. Hassell (Continued) : 

Q. Doctor, refer to the June, 1943, issue of Esquire, page 
34. That is a two-page size Varga girl in a semi-recumbent 
pose. She is leaning back on one hand and has her legs 
folded up under her thighs. This is entitled “Something 
for the Boys.” 



659 


Clements C. Fry—for Respondent — Cross. 

What sort of a costume would vou describe that as, Doctor? 
A. I suppose it is a ballet dancer’s costume, practice costume. 

Q. You would get that from the ballet shoes shown here, 
a toe dancer’s shoes? A. I think so, somewhat. 

Q. They look like toe-dancer’s shoes with the padded toes? 
A. Yes. 

Q. Is not the customary toe dancer’s costume a short 
ruffled skirt that hangs down half way to the thighs? A. 
You mean when they are performing? 

Q. Yes. A. I think so, yes. 

Q. Then, this costume here would not be customary and 

ordinary for a toe dancer’s costume, would it? A. Xot as I 
* / 

understand it, no. 

Q. You would say, Doctor, that that material of which 
this costume is constructed, is quite sheer and tight-fitting? 
A. Yes, it is tight fitting. 

Q. And that it does not conceal any of the lines of the 
model’s body. We have a side view here, of course. A. I 
would sav it does not conceal anv of the lines from the 
side view. 

Q. Do you see the depression down the middle of the 
stomach, ending up at what appears to be the umbilicus? 
A. Yes. 

Q. About where the page folds? A. Yes. 

Q. Do you note the manner in which the lower end of 
the costume is cut at the top of the hips? A. Yes. 

Q. So as to come up possibly a little on the torso? A. Yes. 
Q. Doctor, do you think this picture would be calculated 
to be sexually stimulating to the opposite sex? A. To some 
people, I suppose it would yes; not to the average person. 
And again it would vary with the times, depending upon 
•what thought he had in mind. 
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Q. You say it would to the ordinary person at various 
times? A. It would not. But at various times a fellow 
might look at this with a thought in his mind and have 
some thought of the sex connotation. Whether that would 
be improper or not, I don’t know. 

Q. So that the average impressionable young man will get 
some sex stimulation from this drawing? A. It might help. 

Q. Now, referring to page 134, Doctor. That is the matter 
at the lower part of this page, the textual matter, the first 
column of which reads: 

“Social items on the first page included such as these: 

“ ‘Two weddings are on dit for next week. This weather 
kind of suggests two in a bed, spoon fashion.’ ” 

What sort of weather would vou think the writer of 
that had in mind? Hot weather or cold weather? A. Cold 
weather, I suppose. 

Q. Cold weather? A. Yes. 

Q. In other words, they lie very close together? A. That 
is right. 

Q. Two persons of the opposite sex lying very close to¬ 
gether as indicated by “spoon fashion” does not indicate 
any sexual connotation or doesn’t have any sexual connota¬ 
tion? A. It doesn’t to me, spoon fashion. I couldn't quite 
get that unless back to front. 

Q. How would you think spoon fashion meant? A. Well, 
I should think they might be lying as you would place a 
spoon; one front is up against the other’s back. 

Q. One’s front up against the other’s back and I suppose 
as closely as possible together? A. That is right. 

Q. You don’t think that has any indecent— A. Yo, I 
don’t 

Q. (Continuing):—sexual connotation? A. Yo. 

Q. Yow, coming to the next sentence, an epitaph: 
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“Here lies the body of poor old Charlotte, 

Born a virgin, died a harlot. 

For 18 years she kept her virginity, 

An all-time record in this vicinity.” 

Do you think there is anything nasty or filthy or indecent 
in that? A. JSTot to my mind. It is an old time thing. I 
have heard that for years. 

Q. Its antiquity would lend purity to it, would it? A. 
Not necessarily, or not impurity either. 

Q. You think its antiquity would clean up the smut that 
would have been in it had it been novel? A. No, I think 
it shows that a great many people have recited that poem as 
a great many other poems like it that are always recited, a 
number of them. 

Q. Doctor, do you hear that type of poem or ditty or what¬ 
ever you want to call it recited in mixed, polite society? 
A. I have heard it, yes. 

Q. That is, in the circles in which you move that type of 
poem is recited without blushing? A. Not in all the circles 
I move, some of them. 

Q. I mean, decent ordinary polite society. A. Well, I 
try to keep to that. 

Q. You said not in all the circles. A. No. 

Q. What other kind of circles do you move in? A. Decent 
people with different viewpoints on life and so forth. 

Q. Well, some of those people are more sophisticated 
than others? A. That is right; some of them are not, as 
a matter of fact. 

Q. Well, the more sophisticated that you refer to, would 
that be where you would hear this sort of thing recited? A. 
I would hear it, I believe, in some unsophisticated groups, 
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and I can't quote you the poems, but I have heard youngsters 
telling stories similar to that. Not exactly like it, but a 
similar type of poem, and letting it go in mixed society. 

Q. You think that this accurately and truthfully repre¬ 
sents the mores of today, do you, in the average society, 
American society? A. Again, different groups have differ¬ 
ent mores and different moral behavior that thev condone or 

* 

condemn. 

I don’t think that in all groups you can say that the same 
thing would go on. In certain groups people know they could 
not and would not be able to recite a poem of that nature. 
In other groups I think it -would be perfectly all right and 
nobodv would be excited about it. 

Q. Doctor, does your testimony with respect to Esquire, 
reflect your opinion as your own or as you judge the mat¬ 
ters called to your attention here would be regarded by 
the average normal individual? A. Both. I consider myself 
an average, normal individual. 

Q. And you don’t consider by reason of your profession, 
your daily duties requiring the going into of sexual life 
histories of hundreds of individuals, that you would have, 
shall we say, a more sophisticated or broader outlook on 
these matters than the average normal person? A. I would 
have a broader outlook, maybe. 

Q. And these opinions you are expressing are your own 
opinions as to the effect this type of matter would have 
on you? A. On me? 

Q. Yes. A. No, not at all. 

Q. Well, on who? A. On the youngsters that I feel 
that I know. I know their psychology and know what they 
are up against. 

Q. Now, on all of these youngsters or on what portion 
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of them? A. I couldn’t give you a percentage, but there 
are certain groups here, as I say, that wouldn’t listen to 
these things. Other groups listen to them and recite them 
and let it go at that. 

0 i 

Q. All of these youngsters that you deal with are post¬ 
adolescent, aren't they? A. No, I see them from the age 
of about fourteen up. I see more from the age of sixteen 
or seventeen. 

The average freshman age at Yale, I think in the past, 
has been about 18, but with a large number of 17 year old 
youngsters, and, of course, my practice is not confined to 
Yale alone. But I would say the groups that I see would 
lie between the age of 18 up to about 23. 

Q. Doctor, are you in a position to define the average 
normal adult, whether the sex be male or female, so that 
we will have some normal average that we are talking 
about? A. No, I think that is one of the most difficult 
questions anyone could ask. 

I don’t think anyone can define what the normal adult 
is. Is it in terms of physique or temperament or religious 
beliefs or reactions to various things. 

I don’t think anyone can define what a normal adult is. 
We use that term rather loosely and I don’t think any 
of us know what it is. I think normal is the people we 
like and abnormal is the people we don't like, usually. 

Q. So we can’t get a definite basis or standard by which 
we can judge what is the average normal individual? A. 
No, I don’t think so. For instance, in terms of patients 
that I have seen, as I have stated before, most of their 
friends consider them as very normal and average run 
people. Where do you draw the line? j 

The boy who gets into a sex difficulty of some type, is 
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lie abnormal or is he normal? That is a very difficult thing 
to know. 

Now, the youngster who does a little stealing, is he ab¬ 
normal or is it normal to steal? Is he an abnormal indi¬ 
vidual because he steals? 

Q. Well, we will narrow it down this way: Is this normal 
or average individual you have in mind when you are 
testifying here about this material, the same sort of person 
who is allowed to roam at large, walk the streets, buy maga¬ 
zines from newsstands, and has nobody restraining him? 
He may be very young, he may be adolescent, he may be 
post-adolescent, he may be male or female. 

Is that the average normal individual who is at large 
that you have in mind in this testimony? A. It is what the 
outside world considers an average normal person. For 
instance, I see a great many people that I put down as 
psycho-neurotics, but their parents come to me and say 
“This has been a normal girl” or possibly “This has been 
a normal boy”, and they say “We can’t see how this thing 
has ever happened to him.” 

Maybe this person has a slight depression or slight fear 
state. Again, she may be troubled about what she should 
do in her relation with boys and girls and so on. 

When I see them I might put down on my folder that this 
is a psycho-neurotic depression, we will say, in this indi¬ 
vidual. 

But, I don’t lay any emphasis on that in terms of abnor¬ 
mality. I don’t think we can put people in two groups 
and say “This is a psychopathic individual” and this “is 
a normal individual.” We all have these little things in 
our lives. 

Q. In your schizophrenia cases, is that the right way 
to pronounce it? A. Schizophrenia, yes. 


665 


Clements C. Fry—for Respondent — Cross. 

Q. In those cases did the parents usually tell you that 
the young man or young woman has shown peculiar be¬ 
havior over most of his life? A. In most cases I think that 
would be true. 

Q. Where in a good many cases they indicate their sur¬ 
prise? A. That is right. 

Q. That anything of that sort would or should develop? 
A. That is right. 

Q. Doctor, referring further to these items, we have the 
next item on the next column, page 134, which reads: 

“Or: ‘In future, all communications to the Muldoon will 
be marked with an asterisk to show that the editor dis¬ 
claims responsibility. Each correspondent will have his 
ownV ” 

Do you understand what that means? A. No. 

Q. If emphasis was laid on the symbol at the end of the 
sentence, the asterisk, and you paused in saying that word, 
as-ter-isk? A. Now I understand, as-ter-isk. 

Q. That hadn’t occurred to you before, Doctor? A. No, 
it hadn’t. 

Q. How many times have you gone over this? A. I 
think I read it two or three times before. 

Q. But that never hit you before? A. No. 

Q. You say that that has no filthy, dirty, improper con¬ 
notation? A. No, it is quite usual for people to say their 
behind or ass. Again, that term is being a little more used 
than we realize. 

Q. You think it is pretty generally used in polite society? 
A. No. 

Q. But the fact that that sort of a thing is included in 
a magazine of this sort circulating among men does not 
lead you to believe it has any filthy or indecent connotation? 
A. No, not to me. 
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Q. Now, Doctor, take the next item: 

“When Chipeta, queen of the Utes, went to Washington, 
Day pretended that she had been seduced there by an 
eminent gold standard statesman. He followed the case 
for nine months, announced the birth of a boy, named by 
Day for the statesman, and chronicled the alleged boy’s 
growth for years by that name”. 

Doctor, do you think there is anything indecent in the 
reference to a seduction? A. Xo, I don’t. 

Q. That is the ordinary usual thing occurring in our 
newspapers and magazines circulating among the average 
American citizens? A. Well, I think when the Flynn case 
was on it was in every paper. I don't remember whether 
the word “seduction” was used or not, but certainly it was 
inferred. 

Q. You think there is nothing indecent or filthy in that 
reference? A. I don’t recommend seduction. I personally 
don’t think it is necessary. I don’t think the statement there 
is necessarily filthy. 

Q. Xow, referring to the July issue, Doctor, and to the 
item under “The Sound and the Fury”, page 10. You 
will note there reproduced a letter by some man who signs 
himself “Sincerely yours, Fred Appel,” and is addressed 
“Paradise, Pa.” 

In the last line he says: “So, I’m willing to pay my 
half buck for just a peek at the Hurrells and Vargas.” 

Do you think that represents the manner in which Es¬ 
quire magazine is regarded by the young men you come 
in contact with? A. Xo, not necessarily. I suppose some 
of them would be willing to pay just for a peek, I don’t 
know. 

Q. But this indicates that this young man is largely in- 
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terested in the Hurrells and the Vargas. A. That is right. 

Q. The pictures of scantily clad women? A. That is 
right. 

Q. Would you say that that was an exceptional thing 
or that is the usual thing? A. I wouldn't say either, I 
don't think it is exceptional and I don’t think it is the usual 
thing. I think you will find again, a lot of the so-called 
ordinary normal youngsters, some of them would like that, 
some of them wouldn't, some of them would buy it to look 
at it and some of them would buy it for other reasons. 

Q. As I understand it, Doctor, some of these ordinary 
young men would get quite a sexual kick out of these pic : 
tures and others would not? A. Take the word “quite” out, 
and I think they would get a sexual kick. It is according 
to what you are trying to imply by sexual kick. 

Q. Now, referring to the matter on page 76. That is the 
picture with the simple figure in the foreground showing 
a rather buxom woman with large breasts and her skirts 
pulled up, kneeling. 

Do you think there is anything objectionable— A. No, 
I don't. 

Q. (Continuing): in a magazine of this sort to carry a 
picture of that kind? A. No, I don't. 

Q. Doctor, this magazine does not purport to be a theatri¬ 
cal magazine, does it, from your understanding? A. No. 
It has play reviews and so forth, but not a theatrical maga¬ 
zine. 
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Q. Look at page 87. Here we have again Exploits of I 
Esky. Doctor, when you were looking this material over | 
preparing to testify had you been told that Esky was a ! 
figure that was supposed to represent the spirit of Esquire? j 
A. No, I hadn't. 

Q. That had not occurred to you until you and I discussed 
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it before? Until we discussed the prior exploits of Esky 
comics? A. That is right. 

Q. That is correct, isn’t it? A. That is correct. 

Q. Now, look at cartoons 55 and 56. These cartoons 
showing the mermaids and Esky and a character in a sailor’s 
cap and uniform, Verne. In the first cartoon, 55, Esky 
has quite a handful of money. As a matter of fact, it 
takes both hands to hold it apparently. He is looking 
rather goggle-eyed in the direction of the mermaids. Verne 
seems to be talking to him or whispering in his ear. Then 
this legend underneath: “You see—women are women the 
world over.” Esky turns to Verne saying “there's something 
I have always wondered about mermaids.” 

“I wouldn’t know”, replied Verne. 

What do vou think Eskv means, “alwavs wondered about 
mermaids”. A. I don’t know. 

Q. You couldn’t guess, could you, Doctor? A. If you put 
it into my head, I can. 

Q. Would you guess that he had been wondering always 
whether mermaids could walk around on land without feet? 
A. Now, that you bring it to my mind, I remember a state¬ 
ment that is always used. People wonder about Chinese 

women. That is a common term used. That mav be what 

* 

he is implying. I don’t know. 

Q. But here, you wouldn’t say that this referred to how 
mermaids were equipped sexually? A. It may be. I didn't 
take it that way when I read it. 

Q. Now, in the cartoon numbered 56, the mermaids’ breasts 
are very prominently displayed? A. That is right. 

Q. And Esky still has his hands full of money. And you 
see nothing indecent or objectional from a morality stand¬ 
point in these cartoons? A. No, I don’t. 

Q. And the text underneath? A. No, I don’t. I suppose 
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like a lot of things, if I let my imagination go I might do it, 2005 
but I could do that with anything if I were determined 
to make it sexy. 

Q. Well, Doctor, considering the nudity of the mermaids 
in those cartoons, and the text underneath, the whole thing 
would have very little meaning if you didn’t imply some 
such sex connotation, -would it? A. As a matter of fact, 
this whole thing has very little meaning to me as I read it. 

! 

Mr. Bromley: Did you ever see a mermaid dressed, 

Mr. Hassell? Just yes or no. 

By Mr. Hassell-. 2006 

I 

Q. Doctor, turn to page 141. Did you read this boxed in 
material? A. Yes. j 

Q. How many times did you read that? A. I don’t recall. 

Q. Now, would you say that this is apparently written 
by a dog crank? A. A dog crank? 

Q. Crank. A. I don’t know. 

Q. Maybe we had better read it and refresh our recollec¬ 
tion of it. A. All right. 

Q. “Dog’s Worst Friend”, is the title. It reads: 

“People 2007 

who have dogs 
who shouldn’t have dogs 
I hate them. 

i 

People 

who have dogs 
and a mink coat 

and think they are doing their dogs a favor 
by taking them out for a walk 
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and walk very fast 
and pull at the leash 

so that the dog gets no chance to smell a hydrant 
or a tree 
or another dog 
I hate them. 

Who the hell ever asked them to 
have a dog? 


People 

who have dogs 

French poodles 

wise and sapient dogs 

and clip them fore and aft 

so that they look 

and feel 

like Goddam fools 
I hate them. 

Who the hell are they to make 
dogs foolish? 

People 

who have dogs 
Pomeranians 
Pekineses (except one) 

Chihuahuas; 

Who carry dogs like muffs 

who train dogs to carry packages in their teeth 

put sweaters on them 

bows on them 

polish on their toe-nails (they do, so help me). 
I would like to plant them in 
Central Park 
in a long row 

and introduce a lot of dogs to them.” 
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Now, Doctor, how do you think he would like to plant 
them in Central Park? A. I suppose under a tree. 

Q. You mean like a tree, their legs in the ground and 
they would be upright like a tree? A. I didn’t think of that. 
I thought he meant just planted there and he hoped the 
dogs would come and urinate upon them. 

Q. Do you mean buried? A. That is the first w*ay I took it. 

Q. Central Park isn’t a burial ground? A. No. 

Q. And he is referring to hydrants and trees, things that 
dogs use? A. Yes. 

Q. So, would it be natural to think that they would be 
planted half way up and arranged in rows so that the 
dogs could come along and make use of them as they come 
along? A. You are putting that idea in my head. 

Q. If that is a reasonable interpretation of what the 
language means, do you think this is a filthy article? A. 
No, I don’t think it is filthy. It may be in bad taste; I 
don’t know. 

Q. You don’t think it is a filthy subject of conversation 
to go into the habits of dogs in this way? A. No, I don’t 
think so. 

Q. You think the mores of the times permit that sort 
of talk in polite mixed society? A. I don’t think very many 
people would mention it. Some might. I don't think it; 
would be an ordinary topic of conversation. We teach chil*! 
dren to sav “wee wee*’ or some other term, and it means 
the same thing, and there is the common expression that 
kids use, another thing that kids do. 

I had a case a few days ago of a kid who had been urinated 
on by his friends. Kids do it. That isn’t a nice thing to 
do, I suppose, but it happens. 

Q. And a discussion of that sort of thing in a magazine 
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that would be found on the newsstands, and circulates 
through the mails, vou don't consider is filthy or indecent? 
A. I don’t think it is filthy or indecent. I will say a great 
many people wouldn’t like it. It would sort of offend their 
delicacy. 

Q. Do you think that would apply to the average normal 
person? A. I think the average normal person would per¬ 
haps read it and let it go at that. Some would laugh at 
it and some wouldn’t like it. 

Q. Turn to page 146. There we have the advertisement 
of the Esky buy-products. In the center of this page to 
the left there is a picture of a young woman with red hair, 
lying on her stomach. 

Doctor, would you say this model is clothed? A. No, 
I don’t think she is. 

Q. Entirely unclothed, save for the transparent hat? 
A. Yes. 

Q. That lies across her thighs and buttocks? A. That 
is right. 

Q. And that doesn’t conceal anything, does it? A. It 
doesn’t conceal the crease between her two muscles. It con¬ 
ceals something, however. 

Q. Do you think that sort of an illustration in a magazine 
of this sort is entirely acceptable to the average individual? 
A. I don’t know how many people buy that. I have no idea 
of how many people would send for that. I couldn’t say. 

Q. You don’t know how many people might be shocked 
by it? A. I don't know how many people might be shocked 
by it. 

Q. I see. Now, refer to page 148, Doctor, at the bottom 
of the last two columns on this page where there is a car¬ 
toon drawing showing a perfume counter, a young lady 
behind the counter, a placard or card on the counter reading 
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“Burning Desire” and another placard reading “Baby’s 
Breath”, and in front of the counter an elderly gentleman 
with sparse white hair who apparently is the floor-walker, 
and he is saying to the clerk the legend underneath there: 
“I think, Miss Hill, it might be advisable to display those 
a little farther apart.” 

Doctor, do you see the point of that joke, if it can be so 
called? A. Yes, I do. 

A. Well, following the “Burning Desire” there is “Baby’s 
Breath” which means if you have a burning desire, why, then 
you must take the consequences of perhaps a baby’s breath. 
Now it may be warning married people, or it may be warning 
unmarried people by, here is the consequence you have to 
follow. 

Q. And this cartoon is designed to make light of the 
relation which results in the birth of a baby? A. I don’t 
know whether it makes light, no. It also gives you a little 
warning. It gives you some warning. Yes, I guess it 
makes light of it a little because it gives you a little warn¬ 
ing. 

Q. You think it is this sort of thing that is entirely 
decent to be made the subject of conversation among the 
average mixed group of individuals and to be carried in 
a magazine of this sort? A. I would say a lot of good, 
average normal people would recognize that as a fact, and 
there are people you know that won’t have anything to do 
about it, about the thing. 

Q. There are a lot of good, average normal people who 
would take that to be an obscene joke, wouldn't they? 
A. Yes, I wish they wouldn’t. 

Q. Referring to the August issue, Doctor. Page 10, “The 
Sound and the Fury.” We have in the first column “Con- 
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2020 


2021 

i 


2022 


sidered Opinion”, which adverts to the 20 percent do, 
20 percent don’t, et cetera, opinion of the prior issue. This 
reference “In your May issue (this year, too!) page 93, 
article entitled ‘Broadway for the Boys,’ it is said ‘20 percent 
don’t, 20 percent do, and 60 percent might.’ 

“While in no way representing the opinion of the Navy 
Department, it is the considered opinion of this patrol 
squadron that 20 percent don’t, 20 percent do, and 60 percent 
don’t get the opportunity. Now you guess which category 
we fall in!” 

Do you think the writer of that letter to Esquire got the 
illicit sexual relation inference from the “Broadway for 
the Boys” article in the May issue in Esquire, page 93? A. 
Yes. 

Q. And would you say that is a normal reaction to be 
obtained from that article by the average normal individual? 
A. Some people wouldn’t react to it that way, no. Some 
people would react to it entirely differently. 

Q. I am now speaking, Doctor, of people who are capable 
of some intelligent thought. A. Yes, but you can’t say 
that a so-called normal individual is going to react to every¬ 
thing in this world in the same way as his friend who is 
considered a normal individual. There are a lot of different 
elements that enter into this thing. 

Q. And that applies to all of this material in Esquire? 
A. Yes, I think so. 

Q. Now, referring to page 30, the article “Many Wives 
Too Many” with the Rx prescription symbol underneath the 
name of the author. Did you read that article, Doctor? 
A. Yes, I did. 

Q. How many times did you read that? A. I read that 
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one only once because I was familiar with it and knew 
the story. 

Q. Are you familiar with Kretschmer? A. Kretschmer’s 
book? 

Q. Yes. A. Very. In fact, I wrote an article on it. 

Q. You wrote an article on it? A. Yes. 

Q. Doctor, do you think the arrangement of the sex life 
in a situation 'where a man had six wives is a subject of 
decent, every-day conversation, or in a magazine of this sort? 
A. I didn’t take the article from that standpoint. I thought 
these women portrayed to this individual the various needs 
that a man has in his life. In other words, he needs various 
types of women to more or less help him get through life. 
It is an old story that many people have stated before, 
that the only thing to do is have so many wives. Some 
people say four, one in the kitchen, one in the bedroom, 
a secretary who really does things for you, and a smart 
woman around you. This is an old type of story. I have 
heard that, and, in fact, one of your judges, not a Supreme 
Court Judge, but one of the judges used to tell this as his 
philosophy of life, and in polite company and to nice people. 

Q. In other w'ords, he was in favor of polygamy? A. No. 
I mean he stated it in a joking manner. 

* 

Mr. Bromley: I think you gentlemen are discuss¬ 
ing two different things. This story has to do with 
Dr. Joad’s proposal of plural marriage. 

The Witness: Yes. 

Mr. Bromley: Kretschmer’s article had to do 
with the physical characteristics of Pyknic and Lepto- 
some. 

The Witness: Yes, I knew that. I let it go. 
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By Mr. Hassell : 

Q. Now, let us see, Doctor. Beginning in the second col¬ 
umn at the top of page 30 “In figuring out a schedule for 
a six-wife batting order—which is something that should 
be done before it’s too late—the team probably would go on 
a weekly timetable about like this: 

“Amaryllis, the wife to go out to dinner with—four times 
a week. Unless Amaryllis knows the places that have made 
arrangements with the black market and unless Dr. Joad 
is lush with shillings, she can count on one of the four ses¬ 
sions being at a fish-and-chip coop where she will have to 
perch her fanny on a peg or stool.” 

Do you think that is a decent reference to that part of 
a woman’s anatomy? A. It is a common reference, yes. 
What do you want to call it? Do you want to call it her 
gluteus maximus? What is it you want to call it? 

Q. Couldn’t you say she sat on a stool? A. You could 
say that. 

Q. Why do you have to say “perch her fanny.” A. You 
don’t have to say it, but a lot of people do say it. 

Q. As a matter of fact, that sort of language doesn’t 
ordinarily go in polite society, does it? A. Oh, “fanny” is 
referred to a great deal. 

Q. But isn’t that the language of the gutter, Doctor? 
A. No, oh, no, I can’t say that. 

Q. That isn’t the sort of expression, “hurt your fanny” 
that is an everyday occurrence in polite society? A. I 
have heard fathers say to their children, “I will spank 
your little fanny if you do that again.” 

Q. Let us go ahead with the reading of it, Doctor. 

“She will have to try to turn on her charm where there 
are no soft flattering lights. A great risk in one of those 
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places is that Amaryllis may see in them a soldier, sailor, 2029 
marine, or shipbuilder who looks like he ■would be good 
to go out with after going out to dinner.” 

What does that mean, Doctor? A. That she would like 
to go out with the soldier. 

Q. That a married woman would like to step out with 
a soldier for a good time? A. Yes. 

Q. Is that ordinarily a commonly accepted practice? A. 

Society doesn’t like it, but it is done a great deal I hear. 

Q. Society doesn’t like it, but I am asking you whether 
it is an accepted practice. A. It is a practice, yes. 

Q. I see. Then, reading: “That would leave Dr. Joad 2 030 
with a check for a souvenir. 

“Priscilla, the wife to go to church with—twice a week. 

Sunday and prayer meeting night. Every time the parson 
referred to the Seventh Commandment, Priscilla probably 
would nudge her gentleman friend and whisper ‘What are 
you, a man or a louse, letting him make that crack at us.’ ” 

What is the Seventh Commandment, Doctor, do you know? 

A. Let us see if I can recite that. I am repeating it to 
myself. j 


Mr. Bromley: Count on your fingers. 

The Witness: You got me there. I will have to 
ask you. 

By Mr. Hassell: 


2031 


Q. Is it “Thou shalt not commit adultery”? A. I think 
it is, yes. I am trying to think w-hether it is covet another 
man’s wife or commit adultery. 

Q. That is w'hat is indicated here in the text, isn’t it? 
A. Yes. 
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Q. The wife Priscilla takes umbrage at some statement 
of the parson’s and she applied it to herself. Then it goes 
on, over in the first column of page 31: 

“Rosamund—the wife to make love to. Something seems 
to indicate that when the roster includes five other wives, 
Rosamund will have plenty of time for keeping up with 
the latest books and movies.” 

What would you say that has reference to? There wouldn’t 
be much time for lovemaking, is that right? A. That is 
right, yes. 

Q. Going ahead with the reading: 

“It is chivalrous, however, of Dr. Joad, who was born in 
1891”—by the way, Doctor, when were you born? A. 1892. 

Q. 1892? A. Yes. 

Mr. Bromley: I was born in 1893, Mr. Hassell. 

By Mr. Hassell : 

Q. —“to have the assortment include a wife for loving. 
This can be on a high spiritual plane if both of the loving 
i couple get in that mood at the same time. 

“Experience of many who have run some test heats on 
the six-wife idea, is that each woman is apt to get the notion 
that she is the wife to make love to.” 

Would you say that sentence has reference to men who 
have had six wives at one time or in succession? A. No, 
it is this man who has six wives at one time. 

Q. And there is no such animal out of jail in this country? 
A. No, that is right. 

* Q. Going ahead with the reading: 

“The cook-stove wife may consider as part of the deal. 
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her loving six-time poppa giving her at least an adoring 
pat on the sunny south.” 

What part of the anatomy does that refer to? A. I sup¬ 
pose that is our old fanny back again. 

Q. That is a commonly accepted reference. Doctor, is it, 
to that part of the anatomy in polite society? A. You mean 
the sunny south? 

Q. Yes. A. I never heard it before. 

Q. But you didn’t have any trouble in gathering what it 
meant? A. Not a bit, no. 

Q. “Sunny south as she’s bending over the cook-stove and 
letting her pores drip onto the skillet. 

“The game-playing wife while gazing at a map of the 
Lake district in deep study and thinking of the jolly times 
Coleridge, Southey, and Wordsworth spent in that territory, 
might get in the frame of mind for a little loving herself. 

“In fact about the only wife of the stable who might 
not rate herself as a competitor of the wife-to-be-made-love-to 
possibly would be the wife-to-go-out-to-dinner-with. That 
woman would be no dummy in calling her shots on the menu 
and elsewhere. When it came to time for the over-sexed 
spouse to get around to his loving assignment, the feeding 
female might also have other arrangements in mind, and 
out of the entire sextette she might be the one least inclined 
to cause any loving trouble. As long as the six-timing boy 
chum would show up in time for her to tuck her bib up 
she would be easy to get along with.” 

Doctor, do you think this article is in keeping with the 
mores of the day as to the discussion of the marital relations 
and decent behavior between married people? A. Well, 
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the only way to make marriage go is not to have six wives 
and not to have this idea that you need that many women 
in your life. 
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After all, if you want to keep the family intact, you 
have to consider that you have an aim and that you can’t 
go here and there to get various phases of your life satis¬ 
fied. That is, your wife may not be very intelligent, but 
you can’t be going out with some intelligent woman all the 
time because you are going to get into trouble later on. 

Q. You think this advocates or does not advocate stepping 
out and two-timing so-called? A. I don’t think it advocates 
it. I think it gives a description of some men’s thoughts 
about what they like in life. 

Mr. Bromley: It ridicules Dr. Joad’s proposal, 
seriously made, for multiple marriage, doesn’t it? 

Mr. Hassell: I object to counsel— 

Mr. Bromley: Why do you misrepresent it? You 
know what it is. 

Mr. Hassell: I am not misrepresenting it. The 
witness testified he read it twice. He is an intelli¬ 
gent man and he knows what it means. 

By Mr. Hassell: 

Q. Doctor, you say there is no immoral or indecent con¬ 
notation to be derived from this article? A. No, I don’t so 
consider it. 

Q. The various references therein, some of which I pointed 
out to you, are not filthy? A. No, they are not. 

Q. Now, refer to page 38. There we have another of the 
page-size Varga pictures. This model, done in flesh tints, 
has on a red costume of the same scanty variety as some of 
the others w*e have seen. But in this instance this model 
has one silk shoulder strap in her left hand as if she is 
in the act of removing it. A. Or putting it on. 
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Q. Well, she is not standing in a position, nor is her 
hand in a position, to indicate she is putting it on, is it? 
A. I can't see her move yet. 

Q. You would say she is either in the act of dressing or 
undressing? A. I don’t know. 

Q. So far as this shows? A. Oh, I wouldn’t know. 

Q. You know of the way stripteasers operate, don’t you, 
Doctor? A. Yes. 

Q. That they will take down a shoulder strap like that and 
tease their audience. Would you associate that gesture 
in this picture with the smile on this girl’s face? A. Yo, 

I would not. 

Q. Would you admit that that is quite a scanty costume? 
A. It is a scanty costume. To me it is the bathing suit 
again. 

Q. The bathing suit? A. Yes. 

Q. Would you say that it emphasizes quite markedly the 
the breasts? A. The breasts are large. 

Q. And they stand out. The costume fits quite snugly 
underneath them, doesn’t it? A. That is right. 

Q. Would you say that this costume does not conceal 
very much of the body of the model? A. Well, I don’t know 
what to sav about that. Yo, it doesn’t conceal very much. 

You know a woman has breasts and you know a woman, ; 
when she is walking along the street in her clothes—some 
clothes emphasize her breasts. You don’t pay much atten- j 
tion to it. 

Q. Have you ever seen breasts emphasized as much as 
they are emphasized here? A. In some clothes, evening gowns, 
and a sweater girl as she walks along. 

Q. If this girl had on a sweater it would not fit quite 
so snug under the breasts? A. I can’t quite visualize, but 
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I know that factor is that the breasts seem to be emphasized. 

Q. It shows the outline of the breasts to a certain point 
and then the sweater falls off or stretches to the abdomen 
down below. But here we have a very close and snug fit 
underneath, as though it is almost a part of the body, 
don’t we? A. Yes, it fits snugly. 

Q. Doctor, would you say that any of these young men 
that you have referred to as your patients, or that you 
had occasion to observe, would or might get a sexual kick 
out of this picture? A. They might. 

Q. They might be sexually stimulated? A. They might. 

Q. Now, on page 73, there we have a color photograph 
showing the body of the model who is in a recumbent posi¬ 
tion, is she not? A. Yes. 

Q. In natural colors, natural body colors. This material 
thrown across her breasts, covering one arm and crossing 
the upper part of the left arm, and the material across the 
middle of her body, is rather sheer material, isn’t it, thin? 
Y~ou can see portions of the body through it. Is that right? 
A. Yes, you can see some portions of the body through it. 
In some places it is doubled up, I guess. 

Q. Would you get the idea that this model is clothed 
in this way to facilitate the mental undressing of her 
by readers of Esquire? A. Iso, no, I would not. 

Q. She does not appear to have any clothing on under¬ 
neath this covering, does she? A. No, but people who do 
this mental undressing don’t need a half clad person. They 
just do it in their heads without any encouragement. 

Q. But isn’t it a fact that the less clothing a woman has 
on, up to a certain point, the more some people are liable 
to do that? A. And vice versa. 

Q. You would say there is nothing morally objectionable 
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about a model posed in this posture— A. I don’t believe so. 

Q. And with as little clothing on as this? A. I don’t 
believe so. 

Q. Now, refer to the picture at page 89. This is the 
‘Taste Your Face Here” picture. 

Doctor, would you say that, looking at the stage of that 
picture, that this was posed probably in a studio? A. Yes, 
I guess so. I would say so. I don’t know; I should say so. 

Q. The backdrop is not a very good representation of the 
ocean, or water, is it? A. No, I guess not. 

Q. This model is seated on the shoulders, astride of a 
sailor whose face has been blanked out, and the legend print¬ 
ed there ‘Paste Your Face Here.” 

Do you think that is a decent, studio pose that is entirely 
accepted in the mores of the day? A. It is the type of 
thing you see on the beach a lot, people posing in that way. 

Q. But apparently this is not on the beach. It appears 
to be a posed picture in a studio. Do you advocate young 
men, who seek your advice, having such close contact with 
young persons of the opposite sex? A. I never advise them 
as to what they should do along these lines. I will discuss 
it with them and talk with them about what they are doing. 
I don’t say “I think you better sit on the shoulder of some 
one.” 

Q. But suppose in taking the case history of one of your 
patients, he or she, as the case might be, has related that 
he or she had done this sort of thing. A. Well, I would 
ask why she emphasizes that to me, why does she bring that 
up. 

Q. Do 3’ou think this pose is an entirely moral and decent 
one for widespread distribution throughout the country in 
magazines of this sort? A. Yes, I think so. 
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Q. You see nothing objectionable in it at all? A. No, I 
don’t see anything objectionable. 

Q. Now, refer to the cartoon on page 90, the next page, 
upper left-hand corner. 

It shows what appears to be a factory scene, or possibly 
a lathe on a bench, and two females in working costume 
in the background, and in the foreground a female in a 
wedding dress with veil on. Underneath it it says: “She 
came directly from the wedding—boy! that’s patriotism.” 

What do you think that has reference to, Doctor? A. I 
can’t see anything— 

Q. You can’t see anything in it? A. —except that she 
came directly from the wedding and is now working on 
some machine. 

i Q. Wouldn’t it be most unusual for a young woman to 
come to a factory, possibly a war plant, to work with ma¬ 
chinery, dressed in the costume that this one is dressed in? 
A. Yes. 

Q. And would you consider there is any part of this joke, 
if it may be called such, that she was so patriotic that she 
wouldn’t even remain at home to take her wedding gown 
off, wouldn’t remain with her husband for sweet moments, 
but came to the factory instead? A. Now that you put 
that into my head, I can see that is the way some people 
would look at it. I happen not to have interpreted it that 
way. 

Q. You would not have taken it that way at all? A. No. 

Q. Taking it that way, Doctor, would you say there is 
anything morally bad or objectionable or indecent— A. 
I think it is quite silly of her. 

Q. Do you think there is anything morally bad or in¬ 
decent in such an alleged joke? A. No, I do not. 
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Q. This would be one of the wedding night jokes that | 
are passed around in stag parties and that sort of thing? j 
A. I don’t know. 

Q. That sort of joke, Doctor, isn’t commonly told and I 
accepted in polite society, mixed company, is it? A. I j 
never heard this one before. I think jokes like that are j 
told, yes. Everyone with those thoughts—I don’t think 1 
it makes much difference whether they are polite or not. 

Q. Now, at page 105 there is a cartoon or drawing show- 1 
ing what appears to be sort of a worked-out individual ! 
clinging to what looks like a palm, a cocoanut palm, on the 
shore, and in back of him are four grinning buxom South ! 
Sea Island women, and approaching in what looks like a! 

i 

canoe is a man in sailor costume, and underneath is the 
legend “Thank God—help at last.” 

Do you see any sexual connotation in this cartoon, Doctor? 
A. Yes, I think there is. 

Q. Do you get the inference that the man on shore needs 
help to fulfill his sexual obligations to the females shown? 
A. I don’t know what he has been doing. He may have' 
just been loving them up or he may have been chasing them 
around or it may be that he has been fulfilling his sex life. 

I think there is a double meaning to this. 

Q. Would you think that the sailor in the canoe is 
coming to take him away, to rescue him? A. You could 
interpret it as that. 

Q. It is a rather small boat for two men, isn’t it? A. I 
don’t see the back part of it,' so I can’t tell you. 

Q. So, since it is so small, you wouldn’t entirely get 
that connotation from it, would you? A. Well, there have 
been an awful lot of people on rafts lately, and they are 
small. 
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Q. In other words, he would rescue the other fellow by 
letting him come along in the water and take hold of that 
thing to keep him up? A. You could interpret it that way. 

Q. But the natural interpretation is the one of sexual 
relief, isn’t it? A. That would also be sex relief if he took 
i him away, relief from being attacked. 

Q. But the individual in the canoe, would you say he has 
an anxious, lead-me-ashore look? A. No, he has sort of 
a dumb look, as a matter of fact. 

Q. Doctor, you would not infer any objectionable, im¬ 
moral or indecent sexual connotations from that cartoon 
joke? A. I would say that some people could very readily 
say that this fellow has been up against it, that the girls 
have been after him quite a little from the sex standpoint, 
and that is most likely what they were inferring. 

Q. I see. 

Now, look at page 110, Doctor, and there we have a 
cartoon showing in the far background a man with a walrus 
mustache and rather large eyes, looking at the nurse who 
has just passed him and his hat has blown up off his head. 
In front of the elevator appear to be a doctor, he has a 
satchel in his hand, and possibly an interne standing beside 
him. They are eyeing the woman. 

And in the close foreground another man with goggle-eyed 
backward look at this nurse who is minding her business, 
walking dowm the hall with a tray in her hand. 

Note the nurse has rather prominent breasts and, this 
legend underneath: 

“That’s Miss Blimpton, our special nurse for low blood 
pressure patients.” 

Do you associate the name given to this female character 
in this cartoon with the size of her breasts, and that, in 
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turn, -with the reference to the low blood pressure patients? 
A. No, I don’t, not the name, no. 

Q. How about the breasts? A. I can see the whole figure 
is that of a girl who might have some effect on these low 

i 

blood pressure fellows. It is a typical nurse’s joke where | 
the fellow says “Be sure to get me a good-looking nurse,” 
and he kids his wife about a good-looking nurse. 

Q. You wouldn’t say this is a good-looking nurse, would 
you, Doctor, as far as the face is concerned? A. Well, 
it is that moon face that some people like. 

Q. A moon face. And what sort of eyes -would you call j 
those? A. They are sort of closed. 

Q. And you can’t see her nose except for a tiny speck, i 
There is nothing to recommend itself in any of her features, 
is there? A. No. | 

Q. Well, isn’t the point of that joke the name and the j 
size of the woman’s breasts and the stares of the men? 
A. No, I think the emphasis is on the fact that she is a i 
nurse. It is the old story. 

Q. It appears to be in a hospital, doesn’t it? A. Yes. 

Q. That would not be a strange thing, to see a nurse in j 
a hospital, Doctor? A. No. 

Q. And you think that no objectionable or immoral or 
indecent connotation can be derived from that cartoon 
whatsoever? A. That is right. 

Q. Would you say that if these men are discussing the I 
size of these women’s breasts particularly that that is the 

i 

thing that is ordinarily done in polite society? A. No, I 
don’t think so. 

Q. Page 127, Doctor. Here we have a drawing in color 
showing a young lady prone on the ground with pillows 
under the upper part of her body, having her legs painted, 
and one leg is high in the air and the girl who is doing 
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the painting is pencilling a line to indicate the seam of 
the hose down her leg, and the stocking extending well up 
midway or beyond her thigh. 

Doctor, would yeu say that the costume, that the prone 
model has on is underwear? A. I would assume that. 

Q. That is the bra and the panties? A. That is right. 

Q. Underneath that is this legend: “Hew to the line, 
Bertha, let the skirts fall where they may”. The skirts, 
would you think, would refer to the skirts of the panties, the 
panty legs? A. No, I wouldn’t. What I would feel that was 
or what they are trying to infer is to get the painting on 
the legs, get the line up and let the skirts fall where they 
may, let her wear short skirts. 

Q. After she gets the legs painted? A. Yes. 

Q. You say there is nothing immoral or objectionable 
or indecent in a cartoon of this sort in a men’s magazine? 
A. I do. 

Q. You say you do? A. I do. 

Q. Now, page 144. This has a reference to an article: 
“Offensive on the Home Front”, which starts on page 56 and 
is continued on this page, third column from the bottom 
of the next to the last paragraph: 

“Once he had slapped a prostitute in Bordeaux who had 
persisted in keeping his cap, but that didn’t count. He 
was amazed to find himself slapping his second woman. 
Dorothy began to cry loudly and headed out of the room. 
Dizzy and with the taste of blood in his mouth he noticed 
how large the uniform made her behind look”. 

Doctor, did you read the whole of that article or story? 
A. No, I didn’t. 

Q. You just read part of it? A. I'don’t think I did. Let 
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me get back and look at page 56. I’m afraid I didn’t read ! 
that whole article. 

Q. But taking that item do you think it is entirely decent 
to refer to the anatomy of a female in a publication of ! 
this sort in that fashion? A. I do, yes. 

Q. You think there is no filthy connotation to be had ' 
from it? A. No. 

Q. That that sort of thing is ordinarily accepted by the 
average individual— A. I think so. 

Q. (Continuing): —in society today? A. I think so. 
Some people do object to the word “behind”. 

Chairman Myers: This is a good point to take ' 
a recess for a few minutes. 

i 

(Whereupon, a brief recess was taken.) 

i 

Chairman Myers: We will proceed. 

i 

By Mr. Hassell’. i 

Q. Doctor, referring to the September issue of Esquire,| 
page 10, third column under the heading: “Conservative! 
suggestion”, what appears to be a letter or an excerpt from I 
a letter reading: “Recently I have read that Varga paints! 
all his models in the nude and after that puts their clothes j 
on. (I mean the pictures, of course.) 

“Why doesn’t he leave them as they are, thereby cooperat¬ 
ing in this national emergency by conserving paint?” And 
signed “the height of expectation”. 

Doctor, do you think that is the normal reaction the 
average young man looking at the Varga girl picture might 1 
get? A. No, I don’t think so. 
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Q. Do you have any idea why this is printed in Esquire? 
A. No, I haven’t. 

Q. You wouldn’t think it was designed to indicate what 
the average young man interested in the Yarga girl pictures 
wants? A. No, I don’t think so. 

Q. Now, if these Varga girls were pictured in accordance 
with this man’s suggestions— I say man’s; I correct that, 
this person’s suggestion—do you think that would be any 
more indecent? A. Not necessarily, so. 

Mr. Bromley: I object to the characterization 
i more indecent. I don’t think counsel ought to phrase 

his question that way. It is not fair. 

Mr. Hassell: I will be glad to rephrase it. 

By Mr. Hassell : 

Q. Doctor, would you think if this Varga girl picture or 
pictures were painted without any clothing or any sem¬ 
blance of clothing on, they would be indecent, immoral and 
; objectionable from a sex stimulating standpoint? A. I 
, don’t think so. I don’t think it would make much difference. 

! It might be to some people. Again, I can’t say that. 

Q. Now, referring to the Varga girl picture at page 3S. 
The clothing this model has on is not concealing, is it, 
Doctor? A. No. 

Q. It doesn’t conceal a single thing about the model, 
does it? A. The shoes conceal part of her feet. 

Q. You can see her painted toe-nails? A. Yes. 

Q. You can see her foot down to the instep or the heels? 
A. That is right. 

Q. But the garment, if you can call it that, the filmy 
gossamer affair painted over the small part of the back 
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i 

i 

and down on her thighs, up over her breasts, doesn’t con- 
ceal or doesn’t render her less naked, does it, than if it 

i 

had been left off entirely? A. Not much. j 

Q. You say not much. What does it conceal? A. Well, j 
it symbolizes that she has something on. To some people 
that has great meaning. 

Q. To some people that would lend piquancy, would it 
not? It would lend zest or assist in the kick to be derived 
from it? A. You mean to have it on or off? j 

Q. To have this filmy affair on. A. Yes, I suppose it -would. 

Q. She looks a little less undressed, but as a matter of 
fact the garment doesn’t conceal anything? A. Anything ; 2072 
in terms of the side view, that is right. 

Q. Doctor, did you notice it is entitled “Military Secrets” 
and if you have read the verse it refers to a boy she has 
in the Army, one in the Navy, and one in the Marine Corps. 

She has in her hand a diary, and she has an expression on 
her face with her mouth puckered up, indicating that pos¬ 
sibly she anticipates being caught or something, or having 
these military secrets revealed. 

Would you say that this cartoon is not calculated to 
incite sexual desires on the part of young readers, young 
men readers of Esquire? A. It might stimulate them to some 

sex desire, yes. ! 207 z 

Q. But you say that this picture painted in natural colors 
or what seems to be natural colors is in no wise morally 
objectionable or indecent? A. I say that, yes. 

1 

Q. On page 43, here we have tw*o slave girls on a stand 
and a sheik-like person with a bag in his hand, waving his 
hand out to what looks like an American soldier in the 

! • 

foreground, who is standing among persons dressed in 
Near East costumes, a tank in the background, and the 
legend: “Sold American”. 
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In examining these slave girls, Doctor, would you say 
that they appear to have nothing on the upper part of their 
bodies except a jacket affair open in the front? A. That 
is right. 

Q. Would you say that these hair-do’s on their heads are 
Egyptian or Moroccan or Near Eastern or American? A. 
I don’t know. They may be French. 

Q. They may be French? A. I don’t know. 

Q. Is it common to vend slave girls among the French? 
A. I believe so. 

Q. Do you see any difference in the shape of the face, 
the features, the hair-do’s on these two figures, from what 
you might expect to find on perfectly respectable American 
girls? A. Yes, I think so. 

Q. You say you do see something different? A. I don’t 
see anything different, no. 

Q. Now, Doctor, what do you think a soldier, an American 
soldier, in North Africa, if that is where this setting is 
supposed to be, would do with two slave girls if he bought 
them? A. I don’t know. 

Q. Do you notice he has money in his hand that he is 
holding up? What would he do with them? A. A lot of 
things, I suppose. 

Q. What would be implied by this cartoon, reasonably 
implied? A. I don’t think that it necessarily implies that 
i he is buying them for immoral purposes. 

Q. What else would he do with them? A. He might have 
a good time in lots of ways. It may be sort of symbolic of 
the fact that “here is a guy with money”. They are his and 
he is going to take them out. 

Q. This American soldier would not expect that these 
North African slave girls, if such they be, might be good 
dancing companions? A. They might be very good dancers, 
like the Geisha girls. 
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Q. Do they dance our dances? A. The Geisha girls? 

Q. These North African slave girls. A. I have been told 
that the boys have been teaching them. 

Q. And you think he is buying them to give them dancing: 
lessons? A. I don’t think so. 

Q. You don’t think he would buy them for the conversa¬ 
tional entertainment he could have with them? A. He might.; 
As a matter of fact, I would have to know more about this 
boy. ! 

Q. The ordinary American soldier does not speak French: 
or Arabic, or whatever the natives speak over there, does 
he? A. Perhaps not. 

Q. So, he would not get much entertainment, as far as 
conversation is concerned, from them. What other conno¬ 
tation do you attach to that? How could he make use of; 
them? A. Do you mean this particular thing? 

Q. Yes. A. Thinking in a rather broad manner, after; 
all, these are rather lonesome soldiers and they want women 
for various purposes. 

Some of them want women for definite sex purposes. Thej 
Army has to warn the boys about venereal diseases, they 
have to take up the question of sex with them, knowing l 
that might help it. He might want them for companionship, 
or to show off to his friends, to boast and so forth. 

* i 

Q. What companionship could he have with them in an 
Army camp in a theater of action, Doctor? A. He couldn’t i 
bring them into the Army camp even if he bought them. 

Q. He would have to farm them out some place? A. Yes. j 

2 

Q. You don't think the natural assumption to be at- j 

i 

tached to this cartoon and the purpose for which it was 
included in Esquire, was the immoral connotation to be de¬ 
rived from it? A. Not necessarily, I don’t. It could be j 
taken as such. 
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Q. Now, Doctor, let’s refer to page 65. Here we have 
the husband dressed in red checkered apron with ruffles 
on it, leaning part way out of the kitchen door, talking 
to the milk maid who is dressed in a rather form-revealing 
slack suit, showing prominent hips and breasts, and she 
is red-headed, and underneath appears this legend: “Come 
back later, sweet—my wife hasn’t left for the factory yet.” 

This is apparently w’hat the man leaning out the kitchen 
door is saying to the milk delivery maid. A. That is right. 

Q. And why do you think he wants her to come back later? 
A. He is having some sort of an affair with her, I suppose. 
It is the reversal of the old ice man story that went around 
for years. 

Q. And you think there is implied a sexual point or a 
meeting outside or beyond the knowledge of the wife be¬ 
tween the husband and the milk delivery girl? A. I don’t 
know if it is a sexual thing. They may be having some 
affair. It is the usual story you hear, or little remarks 
made about the ice man and the milk man and so on having 
an affair writh the housefrau. That is a common type of 
thing. 

Q. I see. And those stories were smutty, weren’t they? 
A. I don’t know\ They are referred to due to the fact 
that these affairs go on. I don’t know if you would call 
that smutty or not. 

Q. Do you think that those stories such as you advert to 
are perfectly normal, common stories? A. Lots of people 
refer to them, very nice normal common people. 

Q. And the fact that such trysts or affairs is a common 
every-day accepted thing in our society? A. A lot of people 
believe so. For instance, the man who kids his w’ife about 
his good-looking stenographer or going back to that nurse 
story, vrho kids his wife about the good-looking nurse, or 
does take his stenographer out unknown to his wife. 
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Those things are going on all the time. Some of those 
affairs lead to sex relations and some don’t. An awful lot 
of people don’t really have intercourse, although they go 
out with each other. They think thev are having some sort 
of an affair, but they are not. 

And, as I said, they may be just petting or a lot of other 
things. 

Q. These incidents are encountered in divorce cases, aren’t 
they? A. Yes. 

Q. But you wouldn’t say that is the common every-day 
accepted conduct of the husband and wife, for the husband 
on the one hand and the wife on the other hand, to have 
affairs with the milk man or iceman or fuel dealer, or what 
not? A. It is not a common thing, but it is a common 
joke? 

Q. A common joke? A. Yes. 

Q. By reason of the fact that it has been told so many 
times you figure that makes it decent? A. It doesn’t make 
it decent or indecent. It just gets into the whole culture and, 
of course, part of the things that we begin to accept. 

Q. Now, page 66. There we have a cartoon showing what 
has been described, I believe, as a heavy love scene, a light 
haired girl in a red dress, seated across a man’s lap. She j 
has her arms around his neck and he has his arms around 
her body. Underneath this appears: “It is the only time ; 
daughter and her young man have for courting. They j 
both work nights in a war plant.” ! 

Doctor, do you think that scene is a common every-day j 
scene and is accepted in most average homes today? A. I 1 
don’t know whether it is accepted. A lot of people don’t i 
want to see it. They prefer not to see it, but they know ! 
it goes on. 


2083 

i 


2084 


2085 




696 


2086 


2087 


2088 


Clements C. Fry—for Respondent — Cross. 

They know boys and girls kiss a lot and hug a lot. The 
term “petting” again is in our culture. We know it goes 
on a lot. 

Q. And here one of the parents, and the mother at that— 
who is usually more strict about that—isn't that right? 
A. Some mothers are. 

Q. And the mother herself is making light of this. Do 
you think that is a common every-day accepted thing in the 
light of the mores today? A. A lot of people accept it. 
A lot of families encourage their girls to have romances. 
They know that sort of thing goes on. We know petting 
goes on but we prefer not to see it, perhaps. We try to 
blind ourselves to these things. 

Q. I see. You say there is no morally objectionable or 
indecent connotation to be derived from that cartoon? A. 
Not from my standpoint, no. 

Q. Page 84. Here we have a full-page cartoon in colors 
dealing with the same thing, a heavy love scene and theme, 
and note, Doctor, the female's mouth appears to be open. 
A. Yes. 

Q. And it looks like a part of the boy's face or mouth is 
inside the female's. A. Yes. 

Q. The female has her arms around the man who is in a 
sailor's uniform, and he has his arm around her waist. 

Now, around the corner, apparently in the hall, looking 
through the cased opening, are the parents of this young 
girl. And underneath is the legend: “Every night he tells 
her he is sailing tomorrow.” 

Apparently the mother is telling the father here, and 
he has somewhat of a look of surprise on his face. 

Would you say that this scene depicted in this cartoon is 
the usually accepted moral standard in the ordinary average 
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American home today? A. A lot of people accept it. Again, ,2089 
I would say that a lot of people see that it goes on, they 
know it goes on, and they accept it. 

Again, in certain cultures, no. Certain racial groups 
wouldn’t stand for that. They warn their daughters about 
it and don’t want it to go on. They feel it leads to some- 

i 

thing and they just won’t put up with it. 

With other groups, they say: “There it is”, and they 
accept it and know it does go on. 

Q. But in most families today that wouldn’t be accepted? 

A. I don’t know. A lot of families wouldn’t accept it. I 
don’t know whether it is most, a lot would not. 2090 

Q. Would you say that that would—and the preceding 
scene we have called attention to—be in accord with the 
mores of the day? A. I think so, yes. 

Q. As showing the ordinary conduct of young people in the 
presence of their parents in the average American home? 

A. Oh, well, you are pinning me down there to what you 
define as an average American home. In a lot of average 
American homes this would happen, in others it wouldn’t 
happen. It is according to what the so-called economic life 
might be. It might happen with some very rich people who 
would stand for it. Some very poor people might stand for 
it, some middle class people might stand for it. Sow, 2091 
what is the average class? Are you speaking of the middle 
class or the poor class, or what? 

Sow, I don’t feel that these youngsters are getting any¬ 
where by their petting and they are not getting a good 
healthy attitude towards sex questions. On the other hand, 
it may be saving them from a lot of other stuff, as I said 
some of them would prefer to pet than go further. 

Q. Well, a lot of times the so-called petting leads rather 
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rapidly and inevitably to sex union, doesn’t it? A. Some¬ 
times it does, after a long period of time. I mean, not always. 
Sometimes the youngsters—for instance, the American girl 
has a reputation with foreign people that she would pet 
but she won’t go any further, but she certainly likes petting. 

Q. jSow, when you consider these last two classes we 
have discussed here in a magazine such as Esquire where 
sexy matters in the form of pictures like Varga girls and 
others, and off-color jokes and cartoons are regular features, 
would you have any different view on this? A. !No, I wouldn’t. 

Q. You would say there is nothing indecent, nothing 
calculated to shock the average ordinary parent in those 
scenes? A. It would shock some average ordinary parents 
and it won’t shock others. 

Q. Now, Doctor, page 86: “Goldbricking with Esquire”, 
first column at the bottom of the page reads: 

“A sergeant was home on emergency furlough to be with 
his wife who was expecting a baby. One morning on his 
way to her room he passed the babies’ ward and stopped to 
have a look at the recently arrived children; in one corner 
he noticed two of them in a serious conversation. He re¬ 
ports it went something like this: 

“First: Tm a girl, what are you?’ 

“Second: ‘I’m a boy.’ 

“First: ‘You look like a girl to me.’ 

“Second: ‘Well, I’m a boy. Wait till the nurse leaves 
and I’ll show you.’ 

“The nurse did leave and the boy lifted the covers: ‘See, 
blue booties’ ”. 

Do you think, Doctor, that that joke or alleged joke refers 
to the average person reading it as assuming that that is 
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what is meant, that the boy is going to show his sex organ 
to the girl? A. That is what it led me to believe. 

Q. You say that is in accord with the mores of the day, 
nothing indecent or morally objectionable about it? A. I 
don't believe so. Again, that is an old-timer. It has been 
told a lot and I have heard it a lot in very many places, 
and it certainly has not affected the morals of the people 
I have heard tell that same story. 

Q. Of course, the joke is over-distorted, isn’t it? This 
is apparently the nursery of a hospital and newly arrived 
babies are talking to each other. A. That is right. 

Q. So it is a sort of a strained situation to arrive at the 
point of the joke and that is the displaying of the sex organs, 
isn’t it? Do you think that that is entirely decent and moral 
and not objectionable in a thing like this? A. For what? 

Q. For this. A. For this story? 

Q. Yes. A. I think it is all right. I don’t think it is in¬ 
decent. 

Q. You don’t think it is objectionable at all? A. No. 

Q. ]STow, page 87, the same “Goldbricking with Esquire”, 
at the bottom of the third column: “She: ‘Would you like 
to see where I was operated on for appendicitis?’ 

“He: ‘No, I hate hospitals.’ ” 

That is dealing with the same subject matter, isn’t it, 
Doctor? A. Somewhat. I mean, it is again the same type of 
a joke. 

Q. Do you think it is a perfectly accepted thing in ordin¬ 
ary every day normal society for a young girl to indicate or 
a man to think that she is indicating that she wants to display 
her body to him A. This type of thing would happen in 
terms of the sense of humor. You see, there are a lot of 
youngsters that tell these things, and they are all right, 
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they are perfectly decent youngsters. They just happen to 
have a little Rabelaisian sense in their souls, or something. 

Q. On page 102. Here we have a color cartoon, full page 
size, showing a man on a beach with tattered shorts and 
nothing else, a tropical scene in the background, apparently 
a small tropic island, and lying on the beach with her legs 
cocked up, one leg across the other partly, a young lady with 
a brassiere and panties. Under this appears: 

“Ain’t it a damn shame? Plenty of water on this island, 
plenty of food, and now I get hallucinations.” 

What do you think his hallucinations are about? A. 
About finding a girl on the beach. 

Q. Referring to food and water and the other desire, 
desire of man, is that referred to here as hallucinations? 
A. I don’t think so. I didn’t think of it in those terms. 
You are talking about self-preservation, that we have various 
instincts, I suppose. Self-preservation of the sex instinct. 

Q. That is what I am referring to. A. I wouldn’t take it 
that way. 

Q. You wouldn’t so understand it? A. 2so. It means that 
he wants a woman and that is a rather normal and natural 
thing. 

Q. You say this cartoon would mean that he wants a 
woman? A. I don’t know’ whether it would or not, but 
he is having hallucinations, and we always feel that hallu¬ 
cinations perhaps show your desires. 

Q. So it might be that he wants a woman? A. Yes. 

Q. And if that w’ere so, would you see anything morally 
objectionable or indecent in that connotation? A. No, I 
wouldn’t. 

Q. 2sow’ ? referring to the October issue of Esquire, Doctor, 
there is on page 10, column 3, a reproduction of w’hat pur- 
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ports to be a letter beaded “The case of the classy chassis”, 
which reads: 

“As a member of the armed forces and away from home, 
I, too, am an ardent admirer of a classy ‘chassis’ snch as 
presented in Esquire by the talented Varga.” 

What does he mean by chassis there, Doctor? A. The body. 

Q. The body? A. Yes. 

Q. (Continuing): “My passion for Varga girls goes al¬ 
most to the extreme; they occupy my walls, ceilings, and even 
space on my luggage is given up to these shapely damsels. 

“However, I am inclined to sympathize with the mysterious 
miss whose “chassis’ appears on page 10 of the August ’43 
issue. Though my liking for the Varga wenches is supreme 
I would not replace the chassis on page 10 for a Varga dame. 
It is too bad you could not provide a larger of such photos 
so that we, who appreciate shapely forms, could pin up. 
A spot has been reserved on my wall to deposit such a dish. 
Why not give us the face?” 

Do you agree with the reference made in this letter to 
the Varga girl pictures as the Varga wenches? A. I never 
thought of them in those terms, no. 

. Q. What is a wench? A. A wench? 

Q. Yes. A. I don’t know* the real definition of wench. We 
refer to them quite often in a rather disparaging manner. 
I don’t believe it necessarily has any sex connotation, if 
that is what you mean. 

Q. You don’t think ordinarily when a woman is referred 
to as a wrench that there is an immoral thought to be 
conveyed? A. No, I don’t. 

Q. By that term? A. No. 

Q. He says: “We who appreciate shapely forms”, and he 
refers to such a dish and he wants to put it up on his wall. 
Referring to the form of a w’oman as dish indicates that 


2101 


21C2 


2103 



702 


Clements C. Fry—for Respondent — Cross. 


2104 


2105 ! 


2106 


he wants to enjoy it, doesn't he? A. Not necessarily. Again 
it is a slang expression. 

Q. It is a slimy expression? A. Slang. 

Q. Slang? A. Yes. 

Q. Yon speak of food as a dish, don’t you? Various arti¬ 
cles of food as a dish? A. Yes. 

Q. When you speak of a woman as a dish what do you 
have in mind there? A. What do I have in mind or what 
do the boys have in mind? Well, I think just as I expressed 
it here, I mean, here is a boy who is rather inclined to like 
shapely women and he enjoys having the physique part of 
them stand out or their physique stand out, and there it is. 

Q. Would you say that the writer of this letter indicates 
by his expression and phrases therein that he gets an ex¬ 
treme kick out of the Varga girl? A. Yes. He may get 
an extreme kick. According again to how you define the 
extreme kick. He gets quite a kick out of it, he enjoys it. 

Q. He says: “Though my liking for the Varga wenches 
is supreme”. Do you think he is referring to a perfectly 
normal and average reaction to the Varga pictures? A. 
Oh, I think so, for certain people. 

Q. Now, Doctor, coming to page 37. Here we have in 
the lower right-hand corner the man on the beach with 
trousers on only, and an identification tag around his 
neck, and a hula girl tattooed on his arm, and by the lines 
adjacent to his biceps, indicating that he is flexing his 
biceps, to make the figure tattooed on his biceps move. 
A. That is right.. 

Q. And a native girl in what appears to be a grass skirt 
and nothing more on is gazing at the scene depicted on 
the man’s biceps. Notice the way this girl’s hair is done. 
A. Yes. 
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Q. Her features might indicate that she is an American 
girl so far as her features and hair are concerned; isn’t ! 

• j 

that right? A. I don't know. I don’t know anything about 
how the natives wear their hair. 

Q. A tropical scene maybe in Polynesia. Would you 
say there is anything objectionable, immoral or indecent 
or having any sexual connotation to be derived from that 
picture? A- No. 

Q. One appearing in a magazine like Esquire? A. No. 

Q. Page 38. Here we come to the article: “Wise Men 
Pick Pyknic Girls”. How many times did you read this, j 
Doctor? A. I read it once. 

Q. You are familiar with this scientist Kretschmer? A. ; 
Kretschmer, yes. 

Q. K-r-e-t-s-c-h-m-e-r? A. That is right. 

Q. From whom the article herein purports to be derived? 
A. Yes. I 

i 

Q. Would you agree, Doctor, with the generalizations with 
respect to the women described as types in this article reads 
something like the generalization to be found in the so- 
called horoscope? A. In a horoscope? 

Q. Yes. A. No, I wouldn’t agree with that . 

Q. Have you ever read a horoscope, Doctor? A. No. 
Years ago, I guess, but I haven’t lately. 

Q. It has been so long? A. Yes. 

Q. Since that you have forgotten about it? A. Yes. 

Q. If Dr. Tillotson did testifv that Kretschmer had 
been accused of getting some of his verbiage from horo-j 
scopes, you would disagree with him, would you? A. Would 
I disagree? 

Q. Yes. A. I think so. At least, I don’t know about it. 
The basis of Kretschmer's work is that he tried to deter-; 
mine two types of people, rather four types of people, in ! 
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terms of mei al illness, and he described the Pyknic type. 
That the Pyknic physique showed that these individuals 
were prone to come down with manic pressure types of in¬ 
sanity when they became ill. The short, sort of square¬ 
faced people vr h the shield-like or round face and short 
, neck, thick bouy, short arms, and so on. That when they 
became ill they went .to a certain disorder which had to 
do with a disturbance. These people either became very, 
very sleepy ,r veiy, very stupid. Very vivacious type of 
individuals nd they are very attractive individuals when 
they come out of their illnesses. Those are the different 

2111 t - v P es ' 

Q. Did he recommend them as good life companions for 
marriage? A. I can’t recall seeing that. His work is purely 
on the basis of trying to say that if you have this type of 
build you will have a manic depressive type of insanity if 
you become ill. 

If you are a leptosome, a flat-chested individual with a 
i long neck and sort of egg-shaped face, then you will be a 
schizophrenic. 

Then, he had two other classes, a dysplastic, which threw 
everything out oj the ordinary—one was too tall or one 
thing or another—and the other was the asthenic build, 

2112 ' an< * k e went on to s ^ ow that these two types when they 

became ill became definitely ill and they did have a certain 
given personality. 

Q. Doctc ■’ • you read this article, of course you 
drew on yc u. store of knowledge of Kretschmer and his 
work, didn’t you ? A. Yes. 

Q. And would you say that that prior knowledge of that 
work prevented you from appraising this article as an 
ordinary, av age normal individual every day would ap¬ 
praise it, who reads it in “Esquire”? A. Well, I know more 
about it than die ordinary individual. 
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Q. It would naturally have a different effect on you, 
wouldn’t it. Doctor? A. Oh ves, sure. 

Q. Now, page 44, Doctor, here we have the Varga girl 
in the well-known recumbent Varga pose, portrayed in what 
approximates natural colors, red hair, possibly hazel eyes, 
entitled “Torches at Midnight.” 

Doctor, what would you say this garment is that this 
model has on? A. I really don’t know. I suppose it is one 
of those under things that women wear. 

Q. Something like a teddy? A. Yes. 

Q. Quite thin, you can see the ribs through it and 
the umbilicus? A. I can see the ribs. I don’t know whether 
I see the umbilicus or not. 

Q. You say you can't see the umbilicus or you are not 
sure? A. No, I am not sure. 

Q. Just turn to the white of the fold where it folds 
under the page. A. There is a shading there. It is not a 
verv accurate looking umbilicus. 

Q. You see the tip of the nipple of the right breast? A. I 
do. I wondered why he didn’t put one on the other. 

Q. Maybe he thought he could get by with the one and not 
the other, Doctor. A. Maybe. 

Q. Doctor, would you say that this picture and this pose 
in a magazine such as this, would be calculated to sexually 
stimulate young men to whose attention it came? A. It 
might slightly sexually stimulate them, yes. Again, it 
varies with the individual. A lot of them might like it and 
others might be sexually stimulated by it. 

Q. Doctor, the average boy would not like to see his 
sister or his mother in such a costume, would he? A. Oh, 
I don’t know. I have been thinking about your statement 
along that line and I am not so sure about that. 

It is the custom in homes for women not to appear before 
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their children in this kind of thing and for brothers and 
sisters not to appear that way. 

Q. Doctor, do you say this would or might be sexually 
stimulating to the average normal individual? A. Some 
of them; others not at all. 

Q. Now, refer to the cartoon on page 49. Here we have 
a reversal of the milk delivery. A. That is right. 

Q. And the henpecked or home body husband motif, with 
the big brawny, red-headed man seated on the couch—he is 
in overalls, apparently, and the young woman seated in his 
lap with her arm around his neck and the man with—would 
you say that is a satisfied look on his face? A. I think it 
caricatures that, yes. 

Q. And you see the woman’s breasts are rather over¬ 
emphasized? A. They are prominent. 

Q. And in front of them is a coffee table with a cocktail 
shaker and two glasses, indicating they had been imbibing 
intoxicants? A. Yes. 

Q. And standing to one side is a man in topcoat, spats, 
hat, muffler around his neck, cane in his hand, glaring at 
the scene. And under this appears this legend: “Hello, dear 
—this is the gentleman who sells us our fuel oil.” 

Do you think there is any morally objectionable or inde¬ 
cent connotation to be attached to this cartoon, Doctor? A. 
No, I don’t, in its— 

Q. Is it an every-day customary happening for a wife to 
be caught in the embrace of a workman or service man after 
they have both had drinks, by the husband? A. No. 

Q. You would say that this situation or scene depicted 
here is not a common, ordinary every-day scene, accepted 
in the mores of the day? A. That is right. This is a joke. 
This is again a joke that has been going on for a long time. 

Q. Page 56-128, Doctor. 
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Did you read that story, the “Portrait Above the Fire¬ 
place”? A. Yes, I did. 

Q. How many times did you read that? A. Twice. 

Q. And this tells a story of a man who did not know his 
mother. A. Yes. 

Q. Who found a picture of a lady, or a woman, framed 
and all, and he bought the picture and cleaned it up and 
hung it in his room and looked upon it as an ideal, and as 
his mother, and he so comported himself with respect to it, 
and in fact, told his friends that this was a picture of his 
mother. 

And on one occasion a friend of his, after he had attained 
some success in life, a friend of his in his cups, tells 
John, the hero, this: 

“Of course, you don’t know, John. I hate to think of 
anyone ever laughing at you. But that is a portrait of 
Mabel Haynes. She was the madam of the highest class 
house in the old district.” 

Does that mean to you, Doctor, that this picture was the 
portrait of a bawdy house keeper? A. Yes. 

Q. In the red light district? A. Yes. 

Q . And do vou sav that such a storv as this in such a 

V V V 

magazine as this would not have a filthy or indecent con¬ 
notation? A. I don’t believe so. It is a story which may 
have been an actual fact. The orphan child is often looking 
for his mother, has a desire to have one. This is a story 
that may have happened; I don’t know. 

Q. And, Doctor, even though it did happen, even though 
the facts were absolutely true, would that make the recitals 
in this and the point of the story a common, every-day 
accepted situation in society? A. 2so, but on the other hand, 
this may be a very good story. I kind of think it is a good 
story, well written and well told, showing again the life 
of the individual. 
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Q. From a psychiatrist’s standpoint, does it have any 
moral or illustrate any moral? A. No. About the only thing 
I can think of is that even a prostitute may answer a good 
purpose once in a while. 

Q. You wouldn’t say this was a good example of the so- 
called Oedipus complex? A. No. 

Q. The Oedipus complex has reference, does it not, or 
is applied largely to the female in the absence of external 
organs? Isn’t that a fact? A. What is that? 

Q. Isn’t that associated with that? A. The Oedipus 
complex? 

Q. Yes. A. No. W’hat the Oedipus complex means is 
that all of us are certain to have a certain love attachment 
to our mothers and that is something that is very difficult 
for men to throw off. 

In his psychology he is sort of hounded by that all through 
his life. In some senses it relates to an almost sexual desire 
for that individual. A child is supposed to be broken free 
of that by the time it reaches—I have forgotten the exact 
age, but it is four or something of that nature. 

Q. It is an attachment to the parent of the opposite sex 
of the child? A. Yes. They used the Electra complex where 
the girl is attached to the father. The psycho-analytical 
school is a school that brought that out and uses it in their 
treatment of cases. 

Q. And you wouldn’t say that this story is a good illustra¬ 
tion of that type of complex? A. I can’t quite see it that 
way. I don’t see him in any way in terms of any sex rela¬ 
tionship with his mother. Here is a mother who has had 
a great effect on this man’s life. He can always look up 
to her and he is being helped in his life by this symbol, 
although it is a picture. And then it turns out to be a 
prostitute. 
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Q. And you say there is nothing indecent or filthy or 
shocking to morals in that sort of situation? A. Not to 
me, no. 

Q. Now, Doctor, refer to the November picture, the Varga 

girl picture and verse on page 46. There we have a girl 

seated cross-legged, and what is she dressed in, Doctor? 

Do you know what that garment is? A. It is one of those 

corset affairs, I suppose—Spencer corset or something. 

Q. A Spencer corset. Is that a medical corset? A. I 

reallv don’t know. 

%/ 

Q. You wouldn’t know whether this is a girdle or a corset? 
A. No, I would not. 

Q. Note the startled expression on her face and the verse: 
“Virtue triumphs,” the verse reading: 
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“The look of alarm 
On this bundle of charm 
May set up some foolish illusion. 
Her state of attire 
May also inspire 
Some rather ignoble conclusions. 
Ferhaps you’ve surmised 
That the gal’s been surprised 
By a villainous sort of a louse— 
But, brother, you’re wrong, 

You’ve been wrong right along— 

It wasn’t a wolf . . . but a mouse!” 


A. Yes. 

Q. Doctor, would you say that this picture of this girl 
in what purports to be lifelike colors, coupled with her 
scanty attire and the expression on her face, and the wording 
of the verse, would be calculated to sexually stimulate 
readers of this magazine? A. It might; I don’t know. 
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Q. The verse calls attention to her scanty attire? A. That 
is right, but it isn’t always scanty attire or bosoms or what 
not—some people go crazy about hair. 

Q. But this is pointing to her scanty attire and the fact 
that she has only one garment on her body— A. That is 
right. 

Q. And intimates you are to gather, or the reader is to 
gather, when it gets to the last three words, that she is 
being spied upon by a wolf or a male individual who wants 
to make use of her. Do you say that is right? A. I don’t 
know whether you want to call it “make use of her.” You 
use terms that I wouldn’t quite use. 

Q. Well, you change them if they don’t suit you, Doctor. 
I don’t want to put words in your mouth. I wouldn’t do 
that. A. It leads you to believe that something is going 
to happen, and all of a sudden you are disappointed. But 
I don’t believe that just the fact that reference is made to 
possibilities means that it is obscene or immoral. 

Q. This model is what you might call a fulsome model, 
fully developed breasts and legs, is she not? A. Yes. 

Q. You don’t think that readers of this magazine, or 
some readers of it, might get a special kick out of looking 
at that and reading that verse? A. Some of them might. 
An awful lot wouldn’t. I think they would take it for 
what it is worth and let it go at that. 

Q. And to you, Doctor, it is not worth very much, is it,— 
I mean sexually? A. It wouldn’t bother me. 

Q. It wouldn’t bother you? A. No. 

Q. Look at page 52. Here we have a full sized, full paged 
cartoon, in colors, showing a sheik-like person with three 
females, rather scantily clad on the upper parts of their 
bodies, with loose jackets which do not fully cover the 
breasts of the model to the right, and trousers that are 
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sheer—their legs can be seen through them—and the man 
in the foreground is talking to two girls beside him, and 
in the background, with their backs turned, going away, 
are a moorish gentleman—a man with his arms about 
similarly clad girls—and underneath is the legend—“Such 
a neighbor, always borrowing.” 

Doctor, do you think that the idea sought to be con¬ 
veyed here is that one sheik has borrowed a couple of slave 
girls for use sexually from this sheik who is talking in 
the foreground? A. It may do that. 

Q. Now, look at the hair styles of these five women models 
in this picture. Do you see that they are very much differ¬ 
ent to the hair styles you see every day on American girls? 
A. No, I see all kinds of hair styles. 

Q. Now, these models, the two in the background, are 
red-headed, the one in the foreground is red-headed, the 
one nearest the sheik in the foreground appears to be auburn 
or dark haired, and the one to the right appears to be a 
blonde. Would you say that those are the types of women 
found in the Near East? A. I don't know. I don't know 
enough about physical anthropology to tell you that they 
may be, or the social anthropology. They may bring these 
people in and import them for all I know. I don’t know. 

Q. But, so far as you know, the heads of the models might 
be American girls? A. Well, it might be. 

Q. From the appearance of the hair, the color, the hair-do, 
and the expression and so forth, is that right? A. Or they 
might be influenced by the American girl in appearance and 
dress and so on. 

Q. Doctor, would you say there is any sexual connotation 
to be derived from this cartoon when found in a magazine 
such as Esquire? A. I suppose there is some sex connota¬ 
tion, yes. You see a lot of people don’t carry the joke any 
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farther than that; they don’t allow their mind to rnn riot 
and get to thinking about it, or the details about it. It 
is just the fact that you see these things and you think it 
is amusing and you let it go at that. 

Q. In this country women are not ordinarily borrowed, 
are they, Doctor? A. No. In that country they may be. 

Q. But this magazine is an American magazine? A. That 
is right. 

Q. Circulating in the U. S. A.? A. That is right. 

Q. Don’t you think that this cartoon is designed to 
convey just that inference and connotation? A. That they 
are being borrowed? 

Q. Yes, for sexual purposes. A. Yes, I suppose so. 

Q. Now, Doctor, let us refer to page 60. There we have, 
on page 60, the full page color photograph, and on page 
61 the legend: 

"The Esquire Canteen. The girls from the Folies Bergere.” 

And the first sentence under it reads: “Here are five 
perfectly good reasons why service men and mere civilians 
pause for laughs, libation, and libido at the Folies Bergere.” 

Now what does “libido” mean here, Doctor? A. Well, I 
suppose, again going back to my original— 

Q. Your original definition of it? A. My original defini¬ 
tion of it. I don’t know how it is used in this particular 
circle, the stage play and so on. I don’t know. 

Q. You don’t know? A. Whether that means sex alone 
or whether it is in a broad sense. For instance, in one of 
these magazines someone used the word “Amgot”. I don’t 
know whether he knew what he meant. 

Q. Doctor, that language I called your attention to, in 
connection with the scanty costumes and the models and 
the color photograph on the opposite page, do you think the 
readers of this magazine would get any sexual stimulation 


713 


Clements C. Fry—for Respondent — Cross. 


from those things? A. The same as they would get, the 
men who go to the shows and the Follies and Rose’s girls and 
so on. A man always wants to go to these things; he does 
get some stimulation. Whether he gets anything after that, 
I don't know; it is a stimulation. 

Q. Now, Doctor, referring to the cartoon on page 66. 
Here we have at the top of the page, in color, a cartoon 
showing two soldiers, apparently American soldiers, with 
guns on the ground, their hands in the air, broad smiles on 
their faces, surrounded by five females, possibly South Sea 
Islanders, dressed in some covering merely around the hips, 
and underneath it says: “It’s no use, Sarge, we’re outnum¬ 
bered—Yippppeeee!” 

What would vou sav that these soldiers are delighted 
at? Would you say these soldiers are delighted at being 
outnumbered by the five buxom, rather attractive looking 
almost nude native women? A. Yes. They certainly have 
an expression of joy. I would say yes, they are very 
delighted. 

Q. Would you say that that implies that they anticipate 
rather anxiously some sexual enjoyment of these— A. No, 
I don’t. 

Q. —of these native girls? A. No, I don’t. 

Q. Wouldn’t get anything of that sort from it? A. No, 
not necessarily. 

Q. I don’t mean not necessarily, Doctor, but would you 
get that? A. If I wanted to let my imagination go on and 
on, perhaps yes, but after all they haven't seen anything 
of females and there are a lot of other relations that man 
has with woman that is not sexual. His eye glistens and 
so forth, but it doesn’t imply intercourse. Whether it is a 
South Sea Island girl or whatever it is. 

Q. These girls are not very dark, are they? They don’t 
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have kinky hair. A. Well, now, I am not sure about that. 
There is one here that looks a little bit kinky here in 
the comer. 

Q. Look at the girl in the foreground, at the right, with 
her back to us. A. Yes. 

Q. She apparently has straight hair, and also the girl 
whose head is seen over her, isn’t that true? A. Perhaps. 

Q. In other words, so far as the hair styles of these models 
are concerned they are not very different from those you 
see ordinarily on American women, are they? A. Well, 
this one looks different than the other ones you have been 
citing all along. It is a little different type of hair cut. 

Q. Take the woman who is facing here (indicating). 
A. Yes. 

Q. She doesn’t look like a Polynesian, does she? A. I 
don’t know. I don’t know anything about the Polynesians. 
I should say not, I don’t know. 

Q. Now you say there is no improper, immoral, or inde¬ 
cent sexual connotation to be derived— A. No. 

Q. —from this cartoon? A. No. 

Q. Look at the cartoon on the opposite page, page 67. 
Here we have three soldiers apparently smoking bubble or 
water pipes. The servant girl has a red cap on her head, 
very greatly over-sized breasts, a diaphanous costume that 
reveals her entire body, in the center of the picture, and 
underneath it the legend: “At the U.S.O. in New York they 
just gave us cigarettes.” 

Do you think that any sexual connotation is to be derived 
from this cartoon? A. I think there is a double meaning 
there. You can see what they are trying to say. 

Q. But if we accept the off-color meaning, would you say 
there is nothing immoral or objectionably immoral, or 
indecent in that picture? A. I would. 
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Q. Now look at page 73. Here we have the color photo¬ 
graph of the girl reclining and she is covered with a very 
sheer silk-like or wet material which clings to her body. 
Would vou sav, Doctor, that it is fair to assume that this 
model has nothing on underneath this silk covering thrown 
loosely over her body? A. So far as I know I suppose she 
has. 

Q. And the umbilicus is apparent in this? A. Not very 
prominent. 

Q. You can see where it is? A. Yes, I think so. 

Q. Would you say that the shadow down near the pubic 
region is overly dark? A. No. I wouldn’t. 

Q. Would vou sav it was fair to assume that this model 
was posed in this way to facilitate the mental undressing of 
her by the readers of Esquire? A. No, I wouldn’t. 

Q. You think there is no sex stimulation to be derived 
by any of the readers of Esquire by looking at this picture? 
A. Not necessarily so, no. It might be. 

Q. You think there is nothing immoral about it? A. A 
rather nice picture, as a matter of fact, the way I reacted 
to it. 

Q. Nothing immoral, indecent, or objectionable in it? 
A. No. 

Q. Page 77, we have the article “First Nights and Passing 
Judgments.” Notice, Doctor, a reference in paragraph 1 
to “an old-time St. Louis sporting house.” 

No doubt about what that means, is there? A. No. 

Q. Now paragraph 10: “Young floozie characters wearing 
short skirts that tightly embrace their hinterparts and who 
interpret their roles by crossing their legs three inches above 
the knees and dangling red handbags big enough to hold the 
books of the Corn Exchange Bank.” 
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Paragraph fifteen, the reference to “a bawdy house.” 

No doubt about what that means? 

Paragraph twenty-one, the following: 

“Den don’t gimme any a dat crap! What da hell did 
yuh tink I wuz gonna do? Hang around dis dump waitin’ 
fer Santa Claus tuh take care a me, fer Chris’ sake. Looka 
you! What a yuh got? Six years yuh went tuh college an’ 
what da hell a yuh got? A lousy handout a thoity bucks a 
week! Not fer me! Yeah, I got mine, but I took it!” 

Q. How many times did you read this article, Doctor? 
A. I read this twice. I beg your pardon. 

Q. Or did you read the whole article? A. Yes, I read 
the whole article. 

Q. How many times did you read it, did you say? A. I 
read it twice. 

Q. Do you testify that there is no objectionable or in¬ 
decent language in this article? A. If you take it out of 
its contents the way you have, that is one thing. When you 
think of it in terms of the whole article, then it is a good 
article, in my mind. Now we put an emphasis—I don’t 
know whether you are allowed to say “Jesus Christ” in a 
magazine or not, I don’t know whether it is permissible or 
not. 

Q. How about this twenty-one: “Den don’t gimme any a 
dat crap.” 

Do you think that is a decent, everyday word? A. Well, 
crap has lost its original meaning. 

Q. It used to be considered nasty, didn’t it? A. It used 
to be considered nasty, but it has lost its meaning. 

Q. You mean it has lost it in New England or all over? 
A. Oh, I wish I had one of Mencken’s dictionaries here. 
I imagine it has lost it all over. I know it has in New 
England. 
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Q. You say there is nothing objectionable or filthy or 
indecent in this article? A. No. 

Q. Page 83. Here we have a cartoon in the upper left- 
hand corner in color showing tvro females in the foreground, 
one with her mouth wide open, apparently talking to the 
female seated, through the door in the background you see 
people dancing, and underneath: “My date’s at the awkward 
age—all hands and no dough.” 

Do you think by the reference to “all hands” this talking 
female in this cartoon means to indicate that her date 
has done some exploring or is inclined to explore with his 
hands various parts of her body? A. I should think that 
is what it implies. 

Q. Would you say that is a commonly accepted topic of 
conversation in the average American society? A. A lot 
of girls have to fight that off. That is a practice that a 
lot of the kids have. I mean, it is according to how far 
they go. Some kids just let them maul them a little bit, 
but the girls don’t like it, but it happens. 

Q. You don’t think there is anything indecent in making 
that a subject of a cartoon in an American magazine such 
as this? A. No, I don’t think so. 

Q. Nothing objectionable? A. No. 

Q. Either moral or immoral? A. No. 

Q. Page S9, the color photograph of “Stage Door Esquire.” 
Apparently a scene in colors from a show or circus, the 
clown in the background and in the lower right-hand comer 
a scantily clad female. Do you think the picture of that 
woman would be calculated to stimulate sexual desires in 
the readers of Esquire? A. I don’t think it was calculated 
to do that at all, no. 

Q. You don’t think it would have that effect? A. Some 
people, again, might be stimulated by that. 
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Q. Page 94, “Goldbricking With Esquire.” 

We have there the first item, fourth column, down at the 
bottom of the page: 

“The corporal was going home on a furlough and was 
lucky enough to have a Pullman reservation. When he got 
ready to retire and pulled back the curtain to climb in his 
berth, he was astonished to find two luscious blondes repos¬ 
ing there. He carefully checked liis ticket, reservation, and 
berth number to make sure he wasn't wTong, then said: 

“ ‘Fm deeply sorry ladies, Fm a married man, a man 
of respect and standing in my community. I cannot 
afford to have a breath of scandal touch me. Fm sorry, one 
of you girls will have to leave.' ” 

Doctor, do you think that portrays the ordinary moral 
conduct of the ordinary individual reflected in that joke? 
A. As to his personal morals? 

Q. Yes. A. No. I think, it seems to me, it is one of 
those jokes, again. Here is something that is a little absurd 
about it. Here is a married man and he starts off to say, 
it looks as if he is going to kick one of them out, and then 
he says, “One of you gets out.” It is a typical risque story 
type. 

Q. It is a risque story? A. Yes. 

Q. It implies that he is going to get into the Pullman 
berth with the remaining luscious blonde, doesn’t it? A. 
That, I don’t think, is the important part of it. I think the 
humor is the important part of it. You are led up to one 
thing and suddenly vou find another. It is more or less 
typical humor. 

Q. Although you say it is a risque joke you think it is 
perfectly proper and moral— A. Yes. 

Q. —and perfectly decent? A. Yes. 

Q. In a magazine of this sort? A. Yes. 
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Q. Now, item 15, which is the next to the last item in 
the last column of page 94: 

“He: I see }*our husband has been promoted to a master 
sergeant. I suppose he's brilliant and knows everything. 

“She: Don’t fool yourself. He doesn’t suspect a thing.” 

Do you think that applies to any not-to-be-talked-of affair 
between the He and the She, or is that an extra-marital 
affair? A. No. Again that is one of those stories. Apparent¬ 
ly the soldiers like these stories; these fellows who are doing 
all this work enjoy it. 

Q. You think they get some sex stimulation by stories 
of this sort? A. No, I don’t think these stories really give 
people sex stimulation at all. I think they give a sense of 
humor. You can’t get very sex stimulated from laughing, 

I don’t believe. Sex is a serious thing with most of those 
fellows. 

Q. You think you can’t whet the sexual appetite by ribald 
jokes? A. Not this type of thing, I don’t believe. 

Q. Now, Doctor, referring to item 24. This is the one at 
the top of column two, page 95: 

“Home on furlough the soldier was surveying his sweetie 
whom he hadn’t seen in months. 

“ ; Slimmer, aren’t you?’ he asked? 

“ ‘Yes, she replied, ‘I’ve lost so much weight you can count j 
my ribs.’ 

“ ‘Where,’ asked the G.I., with a gleam in his eye, ‘do I 
start?’ ” 

Does that imply the manual handling of the body of this 
girl by this soldier home on furlough? A. It implies some j 
petting, yes. To begin with, these are stories that the boys ; 
seem to like. 

Q. Well, why do they like the type of story particularly 1 
dealing with sex and being risque? A. They always have. 
It has been handed down for years and years. 
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Q. You think that makes them any different from a morally 
decent— A. It is according to how you view them. 

Q. —point of view? A. It is according to how one wants 
to view them. There are a lot of people, as I said, that 
don't like to hear these stories. To people who like these 
stories, it doesn't bother them very much, it doesn't stimulate 
them, as far as I can see. They don't go off in a corner and 
tell these things; they seem to enjoy them and let it go at 
that. A lot of nice people tell these stories. 

Q. Now item 27, the last item in the column you are look¬ 
ing at: 

“The beautiful Army hostess, newly arrived in camp, 
thought she would take a nude dip in the clear blue lake 
while the men were out on drill and no one was nearby. 
It so happened that a rookie K.P. was sent down to the lake 
for a bucket of water and, seeing her pink clothes on the 
bank, sat down to watch. The beautiful Army hostess re¬ 
mained submerged up to her neck until she could no longer 
stand the chilling water, whereupon she scampered up the 
bank and found an old dishpan half buried in the mud. 
Hurriedly digging the pan out she held it in front of her 
like a shield and came ashore. 

“ ‘You wouldn't have such a look on your face if you 
knew what I'm thinking', she said. 

“ ‘Oh, I know what you’re thinking of all right,' said 
the K.P. ‘you’re thinking that pan's got a bottom in it.' ” 

What portion of the anatomy of this nude female does 
the joke point to, Doctor? A. Most likely to the mons pubis, 
and I don't know whether he could see the vagina. After 
all, in that position it is pretty hard to see. 

! 

Q. But it points to her pubic area, does it not, Doctor? 
A. Yes. 
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Q. That she thought she had covered? A. That is right. 

Q. You think that is a perfectly proper subject for con¬ 
versation in polite society today? A. Polite society tells 
those stories. 

Q. You think there is nothing objectionable from a moral 
standpoint or moral decency in connection with something 
like that? A. No, I don’t. I mean it is in your mores, it is 
in your culture. It is here. 

Q. Now item 28, the one that I just finished: 

“Have a good time at the party, daughter, dear, and be 
a good girl. j 

“Make up your mind, Mother.” 

Does that infer or imply that the girl might not have a 
good time unless she was involved in a sexual way, possibly? 
A. It may well be in a petting way, if you want to call that 
sex, sure. j 

Q. Now, the one down below, the next to the last one 
in that column: 

“Buck Private: I’m afraid we can’t have much fun to¬ 
night. All I have left of my pay is some small change. 

“Sweet Young Thing: Well, how much do you think it 
takes to send my kid brother to the movies—a five dollar 
bill?” 

You think that has an objectionable or indecent connota¬ 
tion? A. No. That is the old story of the young brother 
holding up the boy or lover while he does a little petting, 
or something like that, courting, or whatever you want to 
call it. 

Q. The one underneath that: 

“ ‘Pardon me, Miss,’ said the sentry, ‘but it’s against regu¬ 
lations to swim in this lake.’ 

“ ‘Well, for heaven’s sake,’ exclaimed the maiden, ‘why 
didn’t you tell me before I undressed.’ ” 
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“ ‘It ain’t against regulations to undress, lady.’ ” 

Would you say there is anything morally objectionable 
or indecent in that alleged joke? A. No, I wouldn’t. 

Q. It implies that the young lady undressed before the 
, sentry? A. That is right, it is humor. 

Q. You think it is perfectly proper, that sort of an 
implication? A. Oh, I think it is in a joke. 

Q. But you wouldn’t go in for nudity? A. No, I am not 
built that way. I would hate to, at this age, go in for it. 

Q. You wouldn’t show off so well at a nudist camp? A. 
That is right. 

Q. Now, referring to the cartoon, last column on page 95, 
the picture of the soldiers in the camouflaged tree in the 
background, and in the foreground some young ladies in the 
; water, undressed, with the title underneath: 

“You’re sure there are no soldiers around here?” 

Does that convey any immoral, objectionable, or indecent 
thoughts, Doctor? A. No. Again, it seems to me all these 
things show the type of humor that our American soldiers 
are going in for. 

Q. But this Esquire circulates all over the United States, 
doesn’t it, Doctor? A. That is right. 

Q. Some seven hundred thousand copies are sold on 
newsstands and are passing through the mails. It doesn’t 
necessarily go to soldiers? A. No. 

Q. They wouldn't print jokes in here that were only 
interesting to soldiers, would they? A. No, but it might 
be interesting to a lot of us to find out what type of humor 
soldiers are accustomed to. For instance, it is common for 
the soldier from New Zealand to write a letter asking to 
send him some stories; they have run out of stories. 

Q. You don’t think they would put anything in here that 
the average ordinary reader of Esquire would get a sexual 
connotation from, do you? A. No, I don’t think so. 
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Q. Now, the one underneath that: 

“A beautiful young lady went for a swim in a seclude^ 
spot but forgot to take a towel. She had a swell swim, then 
came out on the bank and was allowing nature’s balmy, 
breezes to dry her when she heard a rustling in some nearby 
bushes. 

‘Who’s there,’ she cried in alarm. 

‘It’s Willie,’ answered a rather high-pitched voice. 

‘How old are you, Willie?’, asked the girl. 

The answer came quickly, ‘79, darn it.’ ” 

Do you think there is any objectionable, immoral or 
indecent sexual connotation to be applied to that? A. 
Again it applies to the stories. I don’t think so. It is just 
one of the typical stories. 

Q. I see, Doctor. Now, Doctor, have you defined for us 
or will vou define or undertake to define for us the normal 

V 

mind? A. I wouldn’t attempt it, no. I just wouldn’t attempt 
to define the normal mind. 

Q. You wouldn’t attempt to do that? A. No, I wouldn’t.! 
I don’t think anyone can do it, any one man. It is according 
to what you want to call mind. 

Q. Well, let us see, Doctor. Would you say that is the 
normal average man, woman or child who is allowed to 
walk the streets and buy magazines from the newsstand? 
A. Are they normal? 

Q. I say, would it be fair to say that that is the type j 
of person meant by the normal mind? A. I don’t know. I i 
don’t think you can define normal. There are too many ■ 
psychiatrists and psychologists and everybody else spend¬ 
ing time trying to define what normal is, and I am not going 
to try to define it in a few words. I never came out with it. 

Q. You can’t divide the population numerically into 
normal and subnormal on mental status? A. From the 
standpoint of their personality I. Q.? 
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Q. Their mental status, as to the effect this material would 
have on them we are dealing with here? A. That is not 
clear to me, it is a confusing term first. You see, it connotes 
to me the question of whether you are thinking of the term 
of their I. Q. or their personality or what. 

Q. About how they react to sexual stimulation? A. I 
think people vary and also a lot. 

i Q. It is hard to say what the normal is in that regard, 
isn’t it? A. Yes, it is hard because some people are stimu¬ 
lated from a sex standpoint by perfume, some through the 
various senses, it may be through smell, it may be through 
voice, it may be just through their own thoughts. 

Q. Doctor, have you attempted to classify the several 
hundred thousand readers of “Esquire” as normal, sub¬ 
normal or abnormal? A. No, I have never done that. 

Q. You have not had an opportunity to examine them, 
have you? A. No, I should say not. 

1 Q. Now, have we been talking about the normal individual 
and his reactions to these things here, Doctor? A. Have we? 

Q. Yes. A. I assumed we were talking about the average 
normal individual. 

Q. Now, what is this average normal individual—can you 
define him—so far as he may be affected by sexual stimuli 
such as are found in Esquire? A. Well, I don’t think the 
question of sexual stimulation has anything to do with 
whether a person is normal or abnormal. 

For instance, a great many people who have no sex 
drive at all, could look through anything and yet they are 
so-called normal people except in this one phase, that they 
have no sex drive because of glandular disturbance or so on, 
and they may have no sex stimulation because they have very 
strong religious convictions or what not, or they may be 
dominated by parents who look upon sex as a very terrible 
thing. They are afraid of it. 
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Q. And it may depend largely upon the age of the in¬ 
dividual, whether his age or her age—the age and sex of the 
individual—as to what, if any, sex stimulation he or she 
will get— A. From anything. 

Q. From matter of this sort? A. From anything. 

Q. Including matter of this sort? A. Yes, including matter 
of this sort. There are so many variables. 

Q. As a person grows older his or her sex urge diminishes, 
doesn't it, with his body processes? A. It is supposed to. 
A great many people get more active. They hate to lose 
their former activities and they think they are more active. 
They think more about sex. 

Q. But there ordinarily is a slacking off, a diminishing 
of the sexual activity of the individual due to the age? A. 
That is right. 

Q. Now, in answering the questions of counsel on direct 
with respect to this matter in Esquire, what age person 
did you have in mind? A. In answering? 

Q. Yes. A. All through here? 

Q. Yes. A. I was thinking mostly of the college youth 
and the pre-adolescent group and going over into those 
individuals who were—my patients run up to about 38 or I 
so—the college group, graduate students. 

I also see a lot of professors and their wives and rela¬ 
tives and so on. But in the main I was thinking of the 
adolescent and college group, including the professional 
schools. 

Q. I see. Doctor, are you stimulated in sex desires by 
things you see pictured, pictures and matter in print? A. I ! 
think that is a little personal. 

Chairman Myers: I think so, too. 

Mr. Hassell: I wanted to inquire whether there! 


i 


2173 


2174 


2175 



726 


Clements C. Fry—for Respondent — Cross. 

is any difference between his view of this matter 
personally, now, and when he was a young man. 

The Witness: I still feel that is personal. 

Mr. Hassell: The other witness answered that. 
Chairman Myers: I know he did and I thought it 
was impudent at that time. 

Mr. Hassell: I submit it is rather difficult here—I 
would argue that it is rather difficult—for a witness 
such as this gentleman and the others who preceded 
him, to separate themselves entirely from their own 
personality, from their age and time of life, their 
environment and education, and all their experiences, 
and I think that is a matter that is entirely proper 
for this Board to inquire into. 

The Witness: I object to having my personal life 
investigated from that standpoint. 

Chairman Myers: And the objection will be sus¬ 
tained. 

By Mr. Hassell: 

Q. Being mindful of the fact that Esquire is humorous 
and is written in down-to-earth plain language so that the 
ordinary person, undeveloped as to education and character, 
can read it and understand it, that it is profusely illustrated 
by cartoons and photographs, and that it readily comes into 
the hands of the immature, do you think it meets a standard 
of morality that society has a right to demand of publica¬ 
tions reaching such readers? A. Yes, I do. 

Q. Doctor, do you disseminate Esquire among the patients 
that you come in contact with? A. No, I don’t object to 
their reading it. If I know about it, I don’t object to it. 

Q. Do you bring it to the attention of the students in the 
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college that you are connected with? A. No, but I would 
find certain articles—perhaps certain articles in here I 
would bring to the attention of certain students if they were 
interested in sociological factors and wanted to know about I 
certain things. i 

Q. But you have never brought it to the attention of the 
students? A. No. 

Q. Do you keep this magazine in your home? A. I happen 
to have a couple in my home. There were a couple of good 
articles years ago. 

Q. You are not a subscriber to it? A. No. 

Q. You are not an ordinary reader of it, are you? A. No.; 
I have gotten it now and then. 

Q. Ordinarily, I understand, you don’t advise patients 
who come to you for advice as a psychiatrist to read Esquire?! 
A. No; I don’t tell them not to, either. I have never seen 
it have any effect on any of my patients, so far as I know. 

Q. As a matter of fact, have you ever questioned your 
patients as to whether they have been affected by reading 
Esquire, Doctor? A. I never have. I never even thought of 
that possibility. 

Q. They might have been affected, some of them, and j 
you would not know anything about it. Isn’t that true? ; 
A. Not if it was on a sex question. I question them a 
little more thoroughly than you have been questioning me 
when it comes to questions of sex. 

Q. You inquire into every publication they read? A. No. 

Q. You think you would know about it, but you are not 
sure? A. No, sir; not sure at all. 

Q. And, Doctor, do you think the same standard as to! 
what is obscene, which prevails for the text book designed; 
for the use of physicians, or a scientific book on anthropology, 
should be the norm in a magazine of general circulation 
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available to and readily understood by young people? A. 
I don’t think they are able to accept it now. I wish w’e were 
able to. I wish we were a little more forward-minded and 
could take the scientific facts. 

I wish youngsters understood a great many more scien¬ 
tific facts. The boys I see who get into sex difficulties 
are the ones who are very ignorant about what they are 
up against. 

Q. Do you think that the same things which can be pub¬ 
lished with impunity in a text book designed for physicians, 
or a scientific book on anthropology, may be properly— 
A. A lot of it. 

Q. —distributed among young people in a magazine of 
this sort? A. I think so. This is a little off your point, 
but that article on prostitution is a sociological article, and 
if I were teaching a class in sociology I would use it as an 
example for the beginner. 

Q. I believe some reference was made to Dr. Margaret 
Meade’s “Coming To Age and Some More” here. A. I believe 
so. 

i Q. Are you familiar with this book? A. No, I am not; I 
have not read it. 

Q. But, would you say that there is a prevalence of sexual 
disorders today? A. That there is a prevalence of sexual 
disorders? 

Q. Yes. A. I hear there is quite a little let-down in terms 
of the w’hole Army situation, and you see certain indications. 
I don’t know what the real facts are. I haven’t seen any 
more in my patients than I have ever seen before. 

Q. You could not be able to state the reasons for the 
prevalence of sexual disorders today, could you? A. No, 
I could not. 

Q. Are young men affected very much by environment in 
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this matter of sexual relation? A. Yes. There has always 
been an interplay between environment and the personality 
of the given individual. You can’t pick sex out as an iso¬ 
lated thing. 

Q. Are not those things which appeal to prurience con¬ 
tributing factors in this regard? A. Well, everything is 
sort of a contributing factor. You see, after all, one has 
an urge within the body which is made up as a resultant 
of the glands, the reaction of those glands, and there is a 
certain drive. 

Then, we feel there is a psychological sex drive of that 
type. It is hard to know what it is. 

All those things are influenced by outside affairs. 

I think, if you want to solve this sex problem, you should 
get after the family and teach not that these things are 
dirty, and so on, but teach the kids something about these 
things. 

Q. You would start when he is quite young and bring 
him into it quite gradually? A. Yes, I would, in a natural 
way. I wouldn't emphasize it, over-emphasize it. 

Q. You wouldn't bring him in contact with such things 
as we have been discussing here in this magazine, when 
he hasn’t had some prior education on the subject? A. I 
wouldn’t bring certain kids in contact with a lot of things. 
It is according to what age you are thinking about. Some 
S or 12-year old kids look at these magazines and say 
“phooey,” and throw it aside. They mean nothing at all 
to them. 

Q. Until they arrive at the age of puberty, but after 
they arrive at the adolescent age they might be affected 
by things of this type? A. They might be. They search 
it out in lots of ways. 
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For instance, the doctor’s son who takes the book out and 
shows all the kids in town what a woman looks like and 
what a man looks like and instructs half the kids in town. 
I don’t believe these things are as dangerous as a lot of 
personal contact. Get after the parents and teach them 
something. Then you will be doing something. 

Q. Has it been your experience, if you have heard Es¬ 
quire discussed, that it is referred in such a way that it 
depicts the ideas of prurience? A. I don’t think so. I 
have never heard it. 

Q. Doctor, would you agree with this definition of “ob¬ 
scene” from the Century Dictionary: 

“Offensive to the senses; repulsive; disgusting; foul, 
filthy”? A. I can't dispute the dictionary. 

Q. “Offensive to modesty and decency; impure; unchaste; 
indecent; lewd: As, obscene actions or language; obscene 
pictures.” A. I will have to accept that. 

Q. Now the definition of “obscene” from Funk and Wag- 
nails New Standard Dictionary. Would you agree with this? 

“Offensive to chastity, delicacy, or decency; expressing 
or presenting to the mind or view something that decency, 
delicacy and purity forbid to be exposed.” A. To the mind 
or what? 

Q. “Presenting to the mind or view something that de¬ 
cency, delicacy, and purity forbid to be exposed.” A. I 
suppose again I will have to accept that. These are defini¬ 
tions. I can’t dispute them. 

Q. I see. Now, would you accept this second definition 
of “obscene” from Funk and Wagnalls New Standard? 

“Offensive to the senses, foul; disgusting. Obscene pub¬ 
lication and indecent publication which, whether true or 
false, tends to degrade and corrupt.” A. I will accept 
that, but I won’t accept the interpretation of a lot of 
people of what is disgusting and indecent. 
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Q. Also “offensive to morals; indecent; impure.” I ^ 

Do you accept that as a part of the definition of “ob¬ 
scene”? A. Yes. 

Q. 'Sow, in tbe Century Dictionary, if the Century Dic¬ 
tionary defines “indecent” as follows, would you accept this? ; 

“Unbecomingly, unseemly; violating propriety in language, 
behavior, etc.” I 

i 

Mr. Bromley: I object to that question as im- j 
material unless counsel contends that is what the i 
obscenity statute means, unseemly— 

Chairman Mvers: It is better for your owm pur- 

T u .. I 2192 

pose, I submit. 

Mr. Hassell: We are dealing with the English 
language and I submit a definition from a standard 
unabridged dictionary— I 

Chairman Myers: The Board will take judicial 
notice of that. I 

Mr. Hassell: But we want it in the record. 

Chairman Myers: You don’t need it in the record 
if we take judicial notice of it. 

Mr. Hassell: Dictionaries may vary a little. 

Chairman Myers: We will take judicial notice of 
that. | 

Mr. Bromley: I object to it as immaterial. He 
has already done it twice. j 


By Mr. Hassell: 

i 

Q. You w’ould not object to definitions from Funk and I 
Wagnalls and the Standard Dictionary of the words “filthy, 
indecent, lew’d and obscene”— 

i 

i 
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Mr. Bromley: I object to it as immaterial whether 
he accepts it or not. 

' Chairman Myers: The objection is sustained. 

Mr. Hassell: I submit— 

Chairman Myers: The objection is sustained. 

Mr. Hassell: Then I won't be heard at all? 

Chairman Myers: You have already been heard. 

Mr. Hassell: You have not heard me at all. This 
witness has been testifying for two days, trying to 
tell the Board what he means by these very things 
and I think we have a right to get into the record 
what his idea is. 

Chairman Myers: I think he has told that numer¬ 
ous times. 

Mr. Hassell: If he doesn’t agree with these ideas, 
I think it is perfectly competent and proper for 
the Board to hear it. 

Chairman Myers: The Board will take judicial 
notice of those definitions and if he doesn’t agree 
they will examine that in the light of those definitions. 

Mr. Hassell: That’s all. 

Redirect Examination by Mr. Bromley: 

Q. In connection with the “Paste-Your-Face” picture, did 
i you notice that on page SS, under the heading “Afternoon 
of a sailor,” there was a description of what should be 
done with the picture as intended by the editor? A. Yes. 

Q. Are you able to see in that picture any lascivious, 
lewd, or indecent connotation whatsoever in the light of 
this part of the text material which I quote: 

“This stream-lined tintype is genuine Coney Island, boys, 
complete with papier-mache waves, calendar-blue sky and 
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water baby. To be a Don Juan for a day, you need only 
paste your own likeness in the indicated blank space. A 
half teaspoon of flour from the cook’s galley and a drop of 
water will do the trick. And the nymph in question, inci¬ 
dentally, is Peggy Cordrey, currently playing in ‘Early to 
Bed.’ She confesses a passion for the principles of naviga¬ 
tion. is dying to learn how to brace the main splice, batten 
down the hatches and all the other fascinating lore that 
only a sailor knows. So don’t hesitate to introduce your¬ 
self. What you eventually decide to do wdth the seascape 
is your own problem. If you go in for whimsy, you might 
air mail it to your family and tell them you’re engaged.” 

In the light of that textual matter, do you see any pos¬ 
sible filthy, indecent or lascivious connotation from that 
cartoon or drawing? A. I do not. 

Q. In the May issue in connection with Paul Gallico’s 
article on burlesque, wouldn’t you say that article as a 
whole does not paint an attractive picture of burlesque? A. 
I think that is true, yes. 

Q. And finally, after this cross examination, do you still 
believe that the material complained of is not obscene, 
filthy, lewd or indecent? A. I do. 

Q. And have you changed your opinion in any respect 
as to any of it? A. No, I have not. 

Mr. Bromley: That is all. 

Mr. Hassell: That is all. 

Chairman Myers: We will adjourn at this time 
until 9:30 tomorrow morning. 

(Whereupon, at 5 o’clock p. m., the hearing was 
adjourned until 9:30 o’clock a. m., Tuesday, October 
26, 1943.) 
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HEARING OF OCTOBER 26, 1943. 

PROCEEDINGS RESUMED. 

Chairman Myers: Proceed, gentlemen. 
Mr. Bromley: Mr. Channing Pollock. 


Chaining Pollock a witness called by and on behalf of 
the Respondent, being first duly sworn, was examined and 
testified as follows: 

Direct Examination by Mr. Bromley: 

Q. What is your full name, Mr. Pollock, please? A. Chan¬ 
ning Pollock. 

Q. And where do you reside? A. Shoreham, Long Island, 
and New York City. 

Q. And what is your profession or business? A. I am an 
author, dramatist, and lecturer; rather more an author than 
the other two, I should say. 

Q. And how long have you been engaged as an author, 

dramatist, and lecturer? A. More nearly 50 years than 45. 

« * 

Q. Where were you born? A. In this city, on March 4, 
1880. 

Q. And will you tell me something of your educational 

background and something of your degrees, if you have any? 

A. I was educated in the public schools of Washington, at 

Bethel Military Academy at Warrenton, the Polytechnique 

at Prague, Austria, and private tutors in Central America 

where my father was United States Consul General. 

•/ 

I have honorary degrees of Doctor of Letters from Colgate 
University, and Doctor of Laws from Northwestern Univer- 
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sity, and I don’t know if it is proper to say, but in both 
citations it is specifically mentioned that the degrees were 
given on account of my service to character and morals in 
the United States. 

Q. Will you tell us something of the professional work 
in which you have been engaged over your long and varied 
life? A. I have written and produced 31 plays, including 
the “Sign on the Door”, “The Fool”, and “The House Beauti¬ 
ful”, most of them done in most European capitals, and 
many done in every country in the world. 

I have written, four, five or six novels, a dozen books of 
essays, an autobiography called “The Harvest of My Years”, 
published last May, I believe. 

I have written for nearly every magazine in America, ex¬ 
cept Esquire, and continue to write for magazines. 

I publish an editorial every second or third week by con¬ 
tract with the magazine called This Week, published by 21 
newspapers, including The Washington Star. I write my 
head off. 

I have lectured for 22 years, covering about 45,000 miles 
of the United States even* year, delivering about 2500 lec¬ 
tures in all. 

I have occupied the pulpit many times of even* denomina¬ 
tion in America except the Catholic, which does not have 
lay preachers, although I have spoken in a great many 
Catholic schools, and by invitation before the Quakers and 
Mormons. 

I am, I believe, a life member of the Clergy Club in Xew 
York. 

I have engaged in a great many so-called extra-curricular 
activities because from my father I inherited a certain tend¬ 
ency towards crusading. 
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Just after the lust war we had the so-called usual ante¬ 
bellum decline of, let us say, delicacy, in our literature, and 
for three years I lectured almost exclusively in universities 
and elsewhere on that tendency in literature, opposing it 
bitterly, saying that it was a dangerous and decadent tend¬ 
ency. 

I was closely associated with the late Cardinal Hayes in 
the move to clean up the stage in ]S T ew York after the last 
war. The Cardinal and I agreed that the best way to do it 
was from inside. The Cardinal was very much opposed to 
censorship; and together we worked on it; we worked with 
the Author’s League. As chairman of the Author’s League I 
was working very hard to clean it up from within, if that 
phrase is sufficiently explanatory. 

I think if any clergyman or layman is interested in asking 
who has been the most active man among laymen for decency 
in literature and drama, the answer would be Channing 
Pollock. I do not say that with any conceit, but because I 
have worked very hard along that line. 

Q. Now, how broad has your coverage in this country been 
on vour literature tours? A. Well, there is no town or citv 
of 5,000 population that I have not visited. I question 
whether there is any man of importance in the United States 
with whom I haven’t met or talked. That intimacy was so 
great that during the last years of prohibition I was asked 
to Washington by the Congress of the United States specif¬ 
ically to report to Congress what I had learned about the 
workings of prohibition throughout the country. 

Q. Would you say that you w’ere familiar with current 
standards of morality so far as they relate to the magazine 
field in this country today? A. I should say without conceit 
that no one is more familiar. Part of my business, of course, 
is a waiter for magazines and 1 must be careful and scrupu- 
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lous in reading nearly all the magazines published. You have 
to know what your market is. 

Q. Would you say that your familiarity has extended back 
over 25 or more years so that you are familiar with our 
changing standards of morals if they changed? A. They 
have changed radically, and I should say that 25 years was 
a very conservative estimate. 

Q. Now, have you been concerned with the production not 
only of the kind of plays you have mentioned but with shows 
like the Ziegfeld Follies? A. I wrote 10 musical comedies. 
Two of them were Ziegfeld Follies. I collaborated with 
Victor Herbert and other notable composers in a series of 
plays. Two Ziegfeld Follies shows I devoted all my time to 
and I devoted a whole chapter to Ziegfeld in my autobiog¬ 
raphy because of my intimate knowledge of him. 

Q. Have you ever been a dramatic critic? A. Yes; I have 
been a dramatic critic in this city. I was a dramatic critic 
for the Washington Post and for the Washington Times. I 
was also a dramatic critic for several magazines, including 
Smart Set. 

Q. Have you ever been engaged as a press agent for the 
theatrical business? A. I was engaged as a press agent for 
William A. Brady and for the Shuberts for many years. 

Q. Now, at my request have you examined the material 
which has been objected to by the Department in the eleven 
issues of Esquire for 1943? A. I examined it very carefully 
and when I found myself completely mystified I decided I 
was probably what is called too hard-boiled, so I took it to 
my mid-Victorian wife, who is an invalid, and she professed 
at being mystified, and I took it to my daughter and asked 
her to examine it and her reaction was one of disgust that 
the charges should have been brought. 
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Q. On the basis of your knowledge and your experience 
during the past 45 years, are you able to give an opinion as 
to what relation the material objected to bears to the current 
standards of morality and decency in this country at the 
present time? A. I should say it reflects them. I think it is 
an admitted fact that almost all contemporary literature 
must reflect the spirit of the times. James Hunecker, the 
great critic, wrote a very learned essay on that. Of course, 
I don’t know whether—you can stop me if I am wrong in say¬ 
ing this—but all the, let us call it morality, all printed or 
like matter must be judged entirely in relation to the -width— 
is it right to say this? 

Q. Yes. A. In relation to the width of the gulf between 
current opinion and what is the prevailing code in printed 
or active matter. It can’t be judged any other way. The litera¬ 
ture of the Restoration would seem very coarse in our day, 
and the Victorian literature w’ould seem very prudish in 
our day, now. Neither one would seem as prudish or coarse 
in our day at this time. You have to judge according to the 
morals. I am using morals in a special sense, wdiich I will 
explain in detail a little later. 

For instance, by a great many people Nietsche is consid¬ 
ered coarse; people who have never read Nietsche. Xietsche 
has a very extraordinary essay in which he speaks of the 
changing code of morals, and then he goes on to explain that 
he uses morals in the correct sense. He says: 

“I do not refer to fundamental morals which never 
change”, and he goes on to say that fundamental morality is 
that sort of morality -which has not changed in four or five 
thousand years of recorded history; that you cannot call 
fundamental moralities those things which change every ten 
years or so. 

A few years ago a woman who smoked a cigarette was 
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immediately judged a dreadful woman, and no one pays at¬ 
tention to a woman smoking a cigarette now. 

I recall one play presented in Washington when I was 
dramatic critic here. The general agreement was that the 
fact she smoked that cigarette established her character. To¬ 
day anyone would call that absurd. 

The same is true of most things printed and published 
taken in connection with the customs and morals of the 
times. 

In 1904 I produced a play and Harry Powers of Powers 
Theatre said he would not let the curtain be rung up unless 
I cut out one word that had never been spoken on his stage 
and never would be. That word was “mistress.” Today that 
would be called the height of absurdity. 

I remember distinctly the first time I ever saw a woman 
without stockings on the beach. She was the sister of Har¬ 
riett Stanton Blatch, the noted suffragette. Her name was 
Margaret Stanton and everybody in the village called her 
“bare-legged Mag.” 

I know a woman on the beach today with stockings would 
be followed by a crowd. If you do not wear stockings, or 
if you do wear stockings, is not important. It is a reflection 
of the views of the times. 

Q. What about your views whether it accords with current 
day standards for a magazine to print, no matter how spelled, 
the word “son-of-a-bitch”? 
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Mr. Hassell: I object; the same objection. 

Chairman Myers: Overruled. 

The Witness: I can’t think of a better example of 
what we have been talking about, the reflection of 
current morals and customs. Of course, the evil of 
“son-of-a-bitch” is purely one of connotation. “Son- j 
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of-a-bitch” is son of a dog. The phrase “son-of-a- 
dog” is one of the commonest phrases in all Oriental 
countries, and it is not an insulting phrase. 

A few years ago it was taboo, and now it is so cur¬ 
rent that every night and three matinees a week it is 
spoken by a child on the stage. 

Q. Where is that? A. “Kiss and Tell.” 

Q. Spoken by a twelve year old child? A. A 12 or 14 year 
old girl, a child. 

In certain company I wouldn’t use the word. I think all 
of us have used the word and have not been corrupted or 
corrupted the company. 

Q. What about its acceptance on the printed page of maga¬ 
zines of general circulation? Has it come to be accepted and 
not to be considered obscene? A. Ralph Waldo Emerson 
wrote the best definition of obscenity ever written when he 
spoke of a matter of intention. I have seen it very, very fre¬ 
quently in magazines. It occurs almost continually in our 
books, in our modern books, and when some board of censor¬ 
ship, the Motion Picture Board of Review, cut it out of Noel 
j Coward’s recent motion picture the chorus of ridicule that 
flooded the country was one of the loudest choruses I have 
ever heard, because the word was spoken by a British sailor 
clinging to a life raft, covered with burning oil and so forth, 
i and it was so obviously the onlv thing he could say that from 
press and public all over the country there came a chorus 
of ridicule. 

I don’t think the word was ever restored, but it certainly 
is a very commonplace word these days. 

Q. Do you remember in Mr. George Jean Nathan’s theatri¬ 
cal column in one of these ‘ issues, among things he objects 
to on the American stage were the words spoken by one of 
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the Dead End boys in “Dead End,” who uses the words 
“crap” and “Jesus Christ,” and a lot of slang of that sort. 
A. After all, the word “obscene” is from the Greek “ob- 
scena”, that which must not be spoken on the stage. 

Q. Is that where the word derives? A. Yes, “obscena,” 
that which must not be spoken on the stage. 

I should say that on the word of Aristotle—I don’t want 
to be academic—but that which is heard is ten times as 
powerful as that which is read. If it can be spoken for years, 
then the report of it must be justifiable. 

Moreover, that is a question of times. 

All of these words are good Anglo-Saxon words. “Crap” 
and “crapulous” occur constantly in Shakespeare. It is a 
perfectly good English word. I shouldn’t call it a delicate 
word, but there is a wide gulf between indelicacy and ob¬ 
scenity. 

Q. What do you say about Mr. Nathan’s use, in the same 
article, of such words as “St. Louis sporting house,” “baw¬ 
dy,” and the words “whore,” “harlot,” and “prostitute”? A. 
That leads to interesting reflections. We have ears that are 
attuned to delicate euphemisms. There are probably a hun¬ 
dred synonyms for the word “whore.” I think “whore” is 
the most decent of all because that is an Anglo-Saxon word, 
justified by English literature "whereas the others are bas¬ 
tard words, in a sense, but, if it is decent to express it at I 
all, I have never been able to understand why you must 
choose a word that means the same thing but has a better 
sound. Why should you say “prostitute”? Everybody agrees 
that is a respectable word, but why should you say it in¬ 
stead of “whore”? 

When I was a boy the only way you could print “damn” 
in a book was to print “d — ”. That deceived no one. Every- j 
one knew what it meant. What was the difference? 
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Unless you are going to rule that none of these institu¬ 
tional persons and things in the United States must ever 
be mentioned, which would be to rule out all printed ma¬ 
terial of every kind from newspapers to books, unless you 
agree that there must never be a reference to those things, 
there must be a conspiracy about them, you must use such 
words. 

I believe the latest word is “brothel” or probably “bagnio” 
—maybe that's the best word because almost no one knows 
! the meaning of it, and, therefore, it ought to be a good word. 

There is a complete page of synonyms in Roget’s Thesau¬ 
rus. You must use one of them unless you say “None of these 
things must ever be referred to,” and that conspiracy of si¬ 
lence has been outlawed by our generation, and I think 
rightly so. 

For example, a magazine that printed articles on syphilis 
a few years ago would have been in trouble, and today I 
think it is agreed that the Reader’s Digest crusade against 
i syphilis is one of the greatest things ever undertaken in 
America. 

If you want to read many of the words to which objection 
is taken now, you should read these articles in the Reader’s 
Digest. 

The Reader’s Digest is a magazine of far more general 
circulation than Esquire, with the circulation certainly in 
excess of eighteen million, the biggest circulation any maga¬ 
zine has ever had in the history of the world. 

* 

Q. Will you state, if you can, generally, to the Board, 
whether or not the objected-to items in the magazine are or 
are not in accord with current standards of morals and 
decency in this country. A. They are so in accord that I 
venture to say that any one hundred normal average persons 
selected from the persons who walk up and down these lob- 
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bies and the street would read these magazines from cover 
to cover without noticing anything extraordinary unless his 
attention had been called to it. 

Q. Is there any item whatever in anv of that material 

which conflicts with or violates or runs contrary to current 

statutes of decencv and morals in this country? A. I should 

* •» 

say not. 

Q. Will you please state the basis of your opinion with 
respect to the Varga drawings, first, and particularly? A. 
My mid-Victorian wife makes a point which I should like to 
defend, that nothing can be, at the same time, beautiful and 
obscene, that only what is ugly and offensive can be obscene. 

For instance, the totally unclothed figures in the Corcoran 
Gallery and the Metropolitan in Xew York are not obscene, 
but, on the other hand, a very fine work, Rodin’s “Aged 
Courtesan” is ugly. 

But just as laughter is produced by that which creates sur¬ 
prise, and only surprise, I should say that which causes im¬ 
pure desire is caused by lust. 

I saw a magazine once that was barred from all the mails 
as obscene, because of a cover. I was a little annoyed when 
I first heard of it because it seemed to me an unwarranted 
exhibition of censorship and, when I saw the cover, I agreed 
with the Post Office Department. 

The woman was draw’n with all the imperfections that 
create lust. 

The Varga drawings, I think, are very attractive. They 
are pinned up in the dormitories of perfectly decent young 
w'omen throughout the country. They are very attractive 
young "women, far more clothed than a great many of the 
girls on our beaches or in our ballrooms. 

I should say a view’ of that sort of thing is a state of mind. 

I w T as in the Louvre in Paris one day when a Frenchman 
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reached up and pinched the bosom of Venus de Milo. The 
Frenchman was obscene. The Venus de Milo was not obscene. 

And Grant Allen wrote a story about a vicious man who 

%/ 

mentally undressed a woman dressed in the fashion of the 
80’s in the street. That doesn’t mean that the woman was not 
properly clothed. It meant the man was a candidate for a 
lunatic asylum. 

Many years ago the editors of really pornographic maga¬ 
zines like Sourir in Paris and the German weekly “Fliegende 
Blatter” practically abandoned resorting to women as par¬ 
tially unclothed as the Varga women. They went in for 
ladies in dirty, high black stockings and so forth and so on. 

There is nothing in the Varga drawings that is not familiar 
to anybody who ever went on the beach in the United States, 
and I should say it must be a very strange man who found 
anything in them other than very attractive femininity. 

Q. Do you remember the poem in the January issue called 
“Benedicts, Awake!”? A. I remember it very well because 
I think it is one of the finest poems I have read in any 
modern magazine. I think it compares favorably with any 
poem that has been written since the beginning of this war. 
Was it Alan Seegar who wrote “Rendezvous with Death”? 
And “Rendezvous with Death” certainly goes a great deal 
further in an erotic sense than this poem does. 

A great many of the poems that are most celebrated in 
our literature, Shelley’s “Good Night”, and certain lines 
in Keat’s “Ode to a Grecian Urn”, make this poem look like 
Sunday School stuff. 

There is nothing pornographic in that poem. It is a very 
fine poem. I think it is likely to be included in the anthol¬ 
ogies and remembered a great many more years than you 
think. 

Q. I call your attention specifically to the three times 
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repetition of the opening stanzas of each verse, “Men sleep¬ 
ing besides your wives, awake!” A. Is there anything wrong 
about men sleeping besides their wives, and if there is 
nothing wrong about men sleeping beside their wives, what 
is wrong about mentioning it? I believe divorces are 
granted because men don’t. 

Q. Do you remember the review by Seldes of those “Star 
and Garter Blues” in this same issue? A. Yes, quite well. 

Q. Do you find anything which is indecent or goes beyond 
the current day standards in any part of that review of 
the show by that name? A. I should say roughly that 
there is nothing in that review that has not been printed 
by every critic in New York in his review—I don’t mean 
in each review, but all of them—it is a legitimate report 
of a musical comedy about which I can say nothing more 
than that I celebrated mv 39th wedding anniversarv by 
taking my wife and daughter to see it. Later, I took Mrs. 
Will Irwin, the wife of the celebrated war correspondent, to 
celebrate her 30th anniversary. We all found it amusing. 

Q. What is the basis of your opinion as expressed, with I 
specific regard to the column at page 123 of the January 
issue which begins: “Dear Doctor Diddle”? Do you find 
any obscene or indecent connotation in the use of the word i 
“diddle”? A. There is a nursery rhyme “High diddle diddle, ; 
the cat and the fiddle”. What about that? Another nursery 
rhvme “Johnnv diddle diddle”, and so on. All children 
know them. 

The Oxford Dictionary says: “Diddle” means to confuse, j 
to obfuscate. 

You can take almost any slang word and attribute another 
meaning to it, but I should say it would be an extraordinary 1 
man that would do so. 

Q. Do you remember the Sultan cartoons that appeared; 
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with some regularity throughout the eleven issues? A. I 
should say from memory there are about three. 

Q. What is the basis of your opinion with respect to 
them, having regard to the fact that the charge has been 
made that they seek to import into our civilization an im¬ 
moral practice, i. e., the practice of selling slave women or 
concubines or dealing with them? A. I see nothing in the 
pictures to show that these women are concubines. If so, 
what of it? I think we indulged in selling slave women 
up to 1865, and there is an excellent picture of the sale of 
slave women in the Chicago Institute that I have never 
heard cited as obscene. 

I divide things into naughty but nice and naughty but 
not nice. 

Q. Did you read the story of “The Unsinkable Sailor”? 
A. Yes. 

Q. That occurs in the February issue. Do you remember 
the references there to the episode of the fruit jar of urine 
and the episode of the new secretary in the union hall who 
became frightened? A. As to references to the jar, I might 
say it was rather coarse, but not obscene. Of course, the same 
story is told by the Harvard anthropologist, Dr. Hooton, 
who tells a story about the cholera scare in China. It is 
certainly not going to raise any lascivious desire. 

As to the storv about the boom, I had to have the evil 
meaning called to my attention before I knew it was there. 
It is common marine slang. 

Q. Do you see any evil connotation about writing an 
article in which the new woman secretarv at the union 
hall misinterprets the phrase? Remember, she ran scream¬ 
ing from the room saying, “That man wants to do some¬ 
thing terrible to me.” A. That is merely funny. 
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Q. What is the basis of your opinion with respect to the 
article by Gilligan entitled “The Court of Lost Ladies”? A. 
I was a police reporter for the Washington Post before I 
became a drama critic. Maybe they thought the two profes¬ 
sions were closelv allied. 

I don’t think a good reporter could write a story about 
night courts without writing very much of that sort, and 
it has been written time and time again by sound papers, 
and Will Irwin wrote a report of the same type for the 
Evening Sun a good many years ago which, if the Pulitzer 
prize had existed then, probably would have won the Pulitzer 
prize. 

It is cited in many anthologies. 

I should say the predominate feeling in this article is one 
of pity and solicitude and regret that there should be such 
things. 

As a matter of fact, all through these magazines, reading 
them carefully, I got the feeling that most of this stuff is 
the very reverse of that which excites desire to commit evil 
acts; that it rather says continually “This is absurd, these 
things are for evil children”, for what Eugene O’Neill calls 
“half-witted children”. Sophisticated, intelligent people 
don’t indulge in those things; there is a tongue-in-the-cheek 
attitude in all these articles that is the very reverse of 
concupiscence. 

Q. You think the last article to which I called your at¬ 
tention, “The Court of Lost Ladies” would have any tendency 
to teach these women how to avoid being arrested or how 
to avoid conviction of the charges of prostitution? A. I 
should think it would have a much greater tendency to 
teach them to avoid prostitution and to steer clear of it. 
If anything about prostitution is made attractive in that 
article, then I really ought to be committed to a home for 
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morons. I can point out in modern literature fifty, seventy- 
five books which give more latitude and make that thing 
more desirable and glamorous certainly than this article 
does. 

Q. As bearing upon the change in American standards of 
morality, would you mind telling the Board briefly your 
experience with George Bernard Shaw’s play “Mrs. War¬ 
ren’s Profession”? A. Yes. I can’t think of a better ex¬ 
ample of changing mores. “Mrs. Warren’s Profession” was 
produced twice. The first time was its performance in the 
United States in the Garrick Theatre. While the per¬ 
formance was on the theatre was raided and the audience 
was turned out in the streets. The second time was when 
.it was given before 1600 clergymen at a private performance 
and these clergymen saw nothing wrong in the play at 
all. 

Q. After a lapse of how many years was it, Mr. Pollock? 
A. After eight years. The first time it was produced at 
the Garrick Theatre and the second time at the Manhattan 
Theatre. 

Q. With what subject does “Mrs. Warren’s Profession” 
deal? A. “Mrs. Warren’s Profession” deals with a bawdy 
house and the characters therein. The leading character 
is the Madam of the bawdy house. There is no question in 
the world that from a superficial aspect Shaw rather cele¬ 
brates the ancient and honorable profession. He says so 
emphatically and Mrs. Warren in the play says to her 
daughter: “If you don’t think my profession is more hon¬ 
orable than scrubbing floors” and so forth and so on, and 
yet I don’t think that any first-rate critic in the world 
would not say that “Mrs. Warren’s Profession” was not a 
deeply moving outcry against social conditions that the 
play was attempting to correct. It is a moving outcry 
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against social conditions that could make it possible to say 

j 

that to be the madam of a bawdy house is not as bad as 
scrubbing floors. Scrubbing floors was done at an average 
of twelve hours a day at wages that I hate to think about, j 
and Mr. Shaw’s entire purpose was to attack that social 
system and not to praise bawdy houses. 

Q. About what year was it that the police raided and 
closed the opening night of the show? A. I have a very 
bad memorv, but I should sav it was about 1902, at the 
turn of the centurv. May I add that “Mrs. Warren’s 
Profession” was until three years ago barred by the censors 
of the Lord Chamberlain in England. It could not be| 
produced in England. On Mondays, Tuesdays, Wednesdays, 
Thursdays, Fridays and Saturdays it could not be produced, 
but on Sundays it could be produced by amateur groups.: 
That is one of the anomalies of the thing, but until three I 
years ago “Mrs. Warren’s Profession” could not be produced 
in England, and three years ago the Lord Chamberlain re¬ 
versed himself with the statement that it could be produced 
and it has been produced in England, where, by the way,; 
it failed dismally, because the time has passed; it is no 
longer either sensational or cogent. 

Q. Have you examined all of the comic strips in two of the I 
issues entitled “Exploits of Esky”? A. I have. They are! 
intensely stupid, but I can’t see that they are obscene. 

Q. Do you think the drawings, particularly the one of 
the woman standing in water up to her waist and naked 
from there on up, and Esky looking at her over a bush, and 
four or five nude women depicted in one of the cartoons, 
some with their backs to the beholder, have any element of 
indecency in them? A. jSo, because girls don’t usually; 
have clothes on in the water. “September Morn” was 
cleared by I think a dozen courts in the United States, 
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and if you object to the idea that a man was looking at her, 
I should say that that idea is absurd. Take the picture 
“Susanna and the Elders” in the Corcoran Gallery, and 
another picture of “Susanna and the Elders” in the Chicago 
Institute of Art, and the third in the Metropolitan Museum, 
and numerous other like pictures in all the famous galleries 
in Europe. The subject matter of a man spying on a naked 
woman was very common in religious pictures in the Middle 
Ages. You will find it in many galleries all over the world, 
and many pictures were painted under the direction of the 
Church. The fact that a man looks at a lady without any 
clothing does not convey any indecent idea. 

Q. Now, what is the basis of your opinion with respect 
to “The Eve of St. Mark” picture and text which occurs 
in the May, 1943, issue, and with particular reference to the 
20 per cent do, 20 per cent don’t? A. In the first place, 
“The Eve of St. Mark” is a play by a man who is probably 
our most distinguished dramatist at the moment. I am 
one who does not believe that our distinguished authors 
write filthy material or are willing to do so at any price. 

“The Eve of St. Mark” ran roughly about 700 perform¬ 
ances in New’ York and was acclaimed by every critic in 
tow’n. Mr. Maxwrell Anderson, who w’rote it, in a spirit 
of generosity made the rights free to amateur groups, and 
I should say it has been presented in some scores of churches 
and in many hundreds of universities throughout the 
country. 

There was a little row recently because it was performed 
before an altar in St. Louis. The contention was nob 
that it w’as performed, but that any play should be per¬ 
formed before an altar, with which I agree. 

When the play was produced in Copenhagen, the best 
of the European critics said it was the most sensational 
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play and it had the best conception of the war of any play 
that had ever come out of the war. I have never heard 
anybody say that there was anything indecent or obscene 
about it, although I should not be surprised if anyone used 
the word “son-of-a-bitch” in the soldier conversation, and I 
never heard any one criticise the play on that account, and 
I cannot conceive of anyone objecting to the play on that 
score. 

As to the 20 per cent do and 20 per cent do not, well 
some do and some do not. If there are glasses on the table 
that might refer to drinking and if there are not I don’t 
think it is important. It is obvious that some do and some 
do not; in fact, I think it is very generally acknowledged. 

Q. You see. do you not, that the text refers to the fact 
that the soldiers have come from a discussion of a hygiene j 
lecture in which it was estimated that 20 per cent do and 20 
per cent do not? A. Yes. I do not see that there is any • 
indecency in that. It was all right when it was in the 
play. 

Q. And certainly this is a true report of that which was 
mentioned on the stage? A. Oh, yes. 

Q. You saw the play? A. I saw the play repeatedly and ; 
I must say that there has not been produced in several i 
seasons in New York a play so utterly without objection 
to it. I don’t know of my own knowledge whether “The j 
Eve of St. Mark” was on the Catholic White List, but I ! 
should say it is very peculiar if it was not. It was cer¬ 
tainly urged upon congregations in the best churches in 
New York. 

Q. What is the Catholic White List? A. There are two 
Catholic White Lists, I think, I can’t be too sure on this. 
There is a board. I believe, headed by one or more cardinals 
which passes on all the books published in the course of a I 
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year and makes a list of those which are recommended 
reading to Catholics and other decent people. The Catholic 
Church takes the extremely sane view that it is better to 
recommend a book you should read than just condemn the 
books that you should not. 

Then there is another one headed by the former drama 
critic of The Christian Science Monitor. I don’t know 
whether that board has any ecclesiasts in its composition, 
but it regularly issues a so-called White List of plays that 
may be seen by people of the Catholic faith. Those two 
lists are I think rather commonly accepted, certainly among 
authors, publishers, managers, and by people in general as 
the most definite award of merit for decency. They have 
been by and large I think the most liberal, sane, and 
generally wise lists of books and plays to be read and 
seen that has been published in this country. 

Q. Have ever any of your plays been barred from this 
list or has any of them ever been contained on that list? 
A. Since there has been a Catholic White List I have never 
written a book or play which has not been on the Catholic 
White List. My recent book “Harvest of My Years” by 
sheer accident, like Abou Ben Adhem, headed the Catholic 
White List. 

Q. Now what is the basis of your opinion with respect to 
this article contained in the June issue entitled “Libel 
Suits Were As Wine To That Hell-firin’ Editor of the Old 
West, Dave Day”, and particularly the three references near 
the bottom of page 134, the one about two-in-a-bed spoon 
fashion, the other about the 18-year record of virginity, 
and the other about the asterisk. A. Well, beginning in the 
middle, the one about the eighteen years of virginity, that 
becomes an American classic. I heard it in the early SO’s 
in my boyhood. It is one of those things that have been 
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bruited about for many years and there is certainly no 
obscenity about it. It is a coarse, good-humored jest that 
has no social significance. 

As to the one about the asterisk, I will sav that until j 
my attention was called to it last night I did not get the; 
meaning. Probably because I have a clean mind. I have 
tried to overcome that without much success, and I did not 
know what it meant until someone told me, and I think, if 
it means what this man said, it is just an extremely amusing 
pun. I don’t know what is wrong with it. 

You see, if you adopt it as universal, the claims made in 
this case, all art and literature would be absolutely impos¬ 
sible. It would be absolutely impossible. There could not 
be a writer or artist in the United States. You cannot have 
art and literature on the terms of removing all references to j 
sex, to marital relations, to prostitution, and all these things, i 
I mean you gentlemen know as well as I do that there isn’t 
a great book in the literature of the world that would not 
be an offense in some way. 

I read the other night—because I have happened to have 
written two articles on the subject in the last week— 
Dickens’ “A Christmas Carol.” It was written a hundred 
years ago next Christmas and, therefore, the article is very; 
timely, and I read it after I read these magazines, and Ii 
can point out a dozen passages in “A Christmas Carol” 
which William Makepeace Thackeray said was the finest; 
contribution to literature ever made, and I can point out; 
a dozen passages in “A Christmas Carol” which, under this 
heading, could be said to be objectionable. You can read 
anything into anything. 

A few years ago a book was published, a copy of which; 
the Congressional Library here has. called “Mother Goose 
Unexpurgated”, and it gives all the Mother Goose rhymes 
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without the addition of a single word. I have tried to 
obtain a copy and I have not been successful. It does not 
add a single word except where the word could give another 
meaning to the sentence, then the original word was taken 
out and a blank left there so you could substitute for your¬ 
self. It was perfectly obvious that you could not read very 
long before it became objectionable, but that was not the 
fault of Mother Goose, it was the fault of the person who 
read it. 

I admit that I read it; every one of those dashes and 
asterisks meant something else, and it meant nothing to me 
but just a mild joke, and I dare say the average man 
wouldn’t suspect a thing and, if he did, what of it? 

Q. This Mother Goose to which you refer, who wrote it, 
do you remember? A. I haven’t the faintest idea. It was 
first called to my attention in the censorship case in Phil¬ 
adelphia, a* motion picture censorship case in which I was 
a witness, and I tried to buy one and could not for the 
excellent reason that they were sold out months in advance 
of going to press. I know it is in the Congressional Library 
because it was copyrighted. There isn’t a word in it that 
is not in the Mother Goose rhymes. 

i Q. It has never been banned, so far as you know? A. Oh, 
no. 

Q. I wonder if you could not give us an example by 
reciting a line or two? A. I am afraid I could not because, 
as is true 'with this, if I read anything having a normal view 
of things I remember it, but if I read anything that is con¬ 
spicuously obscene I should think I should remember it, but 
I cannot. I remember when I was in Czechoslovakia for 
some time I only learned two words in Czech and both of 
them are obscene, and they are the only two words that 
cling to my mind, but I don’t remember anything in Mother 
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Goose, I don’t remember anything in these magazines and 
did not, until it was called to my attention. 

I 

Chairman Myers: That was not the Mother Goose 
Rhymes that appeared in the Bodlev Library at Ox¬ 
ford? 

The Witness: Yes, sir, the same book. 

i 

By Mr. Bromley: 

Q. What I am trying to do is to see if we cannot illustrate 

this thing like “Mary had a little lamb, its-was 

white as snow” is that what vou mean? A. That is what 
they did. 

Q. W’hat they did was take out a word? A. That is 
right, and any human being reading that book would sub¬ 
stitute a word. After all, you can’t change human nature j 
by doing these things; after all, if you did otherwise you j 
would just divide male and female and have nothing else, i 
but you cannot alter or change people by making a secret I 
of it. 

Q. Now what is the basis of your opinion with respect 
to this article “Many Wives Too Many”, which discusses 
somewhat satirically Dr. Joad’s theory of plural marriage. 
A. I think its one tendency would be to discourage plural j 
marriage which, I think, reasonably ought to be discouraged. I 
I don’t see any other significance in it than an obvious satire 
and very dissuasive of the scientific phases of plural mar¬ 
riage, which may be necessary in these times. The state¬ 
ment that is made is made so continually now that it is 
almost alarming. It has been raised in the House of Com- 

j 

mons in England. Sokolsky, in last night’s Evening Sun, 
treated it as a possibility if this war goes on. 
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I should think it would be unfortunate from many angles, 
including the economic. Good heavens, that gets me right 
back to the statement that if you ban these things it would 
be impossible to write. If this sort of thing was erystalized 
in our law or in the force of public opinion, after fifty years 
of writing, and in spite of it, if that day should ever come 
about, I would lay down my pen and say “That is all. I 
can’t write with fetters.” And I have never written any¬ 
thing that anybody said was indecent or obscene. 

I can take any play or any novel that I have written and 
pick out something that someone would say is objectionable. 
That does not mean that it is objectionable. 

Q. Do you remember the story of “Offensive on the Home 
Front” in the August issue of Esquire, with particular 
reference to the man slapping a prostitute and the statement 
that he noticed how large the uniform made his wife’s be¬ 
hind look? A. That gets us back to what I said. You have 
got to use some word. I take it that it is justifiable to 
admit that a woman’s anatomy includes a posterior. If she 
has an anterior she certainly has a posterior and you cer¬ 
tainly have to call it something. Now all of our early 
writers used to call it “arse” which is the true word. 
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Chairman Myers: I believe Chaucer used it, did 
he not? 

The Witness: Chaucer uses it and uses it so con¬ 
tinually and so frequently that it gets to be monoto¬ 
nous. Chaucer used it in what today is very vulgar 
and filthy puns. You remember the one about the 
lady sitting on the particular thing? You have to 
call it something. What do you want to call it? 
Arse, buttocks, posterior? The English used to call 
it “bum”. You have to call it something or just 
ignore it. 
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By Mr. Bromley: I 

j 

Q. Why don’t you call it a seat and be satisfied? A. It : 
gets back to “damn” and spelling it with a “d” and some j 
dashes and an “n”. I don’t see the use of equivocation; j 
there is no use or sense to it. 

Years ago I used the line in which I said “the bullet left 
a little purple mark above the boy’s nipple” and the editor 
refused to print it, but he let me say “the bullet left a little \ 
pink mark just above the center of the boy's breast.” 

What is the use? What is the difference? After all, all 
reading is a matter of image. What you read produces a 
mental image if you are an intelligent person and the mental: 
image is pretty largely up to you. I should say that outside ! 
of the kind of obscenity that any kind of policeman knows 
about that the obscenity is purely that which is in the 
reader or beholder; that it entirely depends on the one who 
reads or sees. 

Q. What is the basis of your opinion of the article in 
the October issue “Wise Men Pick Pyknic Girls”? A. That 
is a pseudo-scientific article. It is one of the oldest scientific! 
theories in the world. You remember the great scientist 
Jung, I think you are familiar with Jung’s argument that 
the degeneracy of the race began when it cast off the 
flat-chested type of women. When he uses the words “play 

i 

girls” that is but in contra-distinction to the type of women 
whose build makes for potential mothers. He said the 
degeneracy of the race began when men wanted to have; 
women to play with, to have fun with, in contrast to the! 
great period of virility when there was the broad ample i 
bosom woman. It is an old scientific theory. It is almost 
as old as science itself. It occurs every now and then. This! 
is simply a very temperate theory that involves a little! 
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amusement. After all, I can’t understand the view that 
the fact that woman is a mammal is supposed to be a 
secret between the woman and God. We must suspect it, 
mustn’t we? 

Q. What do you mean by your reference to “women to 
play with”? A. That was the reference that I had to Greek 
history where the young men wanted to play games, to 
throw the discus around. I certainly did not mean the 
sexual thing; that was not it at all. 

Q. What is the basis of your opinion on the story entitled 
“Portrait Above The Fireplace” in the October issue of 
Esquire? A. I think it is one of the finest short stories 
which I ever read. It is an extremely familiar fiction pat¬ 
tern. As you know, it has been done again and again and 
again. After all, it is the story that counts. If you accept 
the fact that the portrait was a portrait of a shoplifter the 
storv would not be altered in the least. The storv is the 

v * 

story of a man who owed his regeneration to his idea of 
the character of the woman. It is a very familiar pattern. 
It doesn’t make any difference whether the woman was a 
shoplifter or a prostitute or a three-card monte dealer. 

i Q. Or a murderess? A. Or a murderess. To select that 
single paragraph is extraordinary. Marcel Provost’s story 
—incidentally I’m not sure whether it is a story or not— 
Marcel writes about a man who looked over the entire world 
for a perfect face to depict in a painting of the Madonna 
and then discovers that the face that he had pictured was the 
face of a prostitute. It is one of the most famous stories 
in literature. It is the same pattern. 

I should have been proud to have wTitten that story 
and I think that any editor in America would have been 
proud to print it. There isn’t any doubt on earth that any 
magazine in the United States would have bought and pub¬ 
lished that story if it had been offered. 
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Q. Would you say, Mr. Pollock, in great works of history; 
and biography the element of sex has been basic, and will 
you give us some examples? A. Yes. Since the element of 
sex is basic in life, without it we should not be here, then 
any reflection or representation of life must use the element 
of sex basically. It is certainly the element of not only 
history and biography, but of everything. 

You will find in Plutarch’s Lives an enormous number 

j 

of statements which would certainly be barred from the 
mails. There are a couple of paragraphs of homosexuality 
in Greece which would not go through the United States 
mails, properly not. That was another time. 

There are, of course, probably five thousand, I am guess¬ 
ing, biographies of Cleopatra, and most of them are satur-i 
nalian and dealing with sexual excesses. The net result 
of them all is to discourage the behavior of Mark Anthony 
who did not participate very much in it, let me say, in this 
connection. Going back to Ralph Waldo Emerson’s defini¬ 
tion of “intent”, that one of the standards must be of thei 
intent of the beholder to distinguish concupiscence or the 

reverse. For instance, in a book like Louis Bromfield’s 

% : 

“A Good Woman” which in its very title sneers at the! 
domestic virtues, I think you have an evil book, a dangerous; 
book, and there probably is not a sentence that you could 
object to in the book, but most of these biographies do not 
encourage that sort of thing. Most of us would not be| 
encouraged to do that sort of thing. 

Obviously it would be impossible to write any literature 
'which is under those terms; obviously it is impossible and 
must be impossible to write biography or history under 
those terms because you would have to ignore everybody 1 
who made our history. After all, how can you write of 
the story of the French people leading up to the French 
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revolution without writing about harlotry and concupi¬ 
scence? 


i Chairman Myers: Or the Comedies of Aristophanes. 

The Witness: Yes, certainly. 

By Mr. Bromley: 

Q. Now I have been specifically directing your attention 
as to the individual issues of Esquire. Did you find any¬ 
thing in these eleven issues which, in your opinion, was in¬ 
decent, obscene, lewd, lascivious or filthy or which in any 
way went beyond the current standards of morality in this 
country? A. I can only repeat by referring to my wife of 
forty years who is essentially a mid-Victorian, and to my 
daughter w*ho is the best girl whom I have ever known in 
my long life generally, and neither of them found any such 
things. 


Mr. Bromley: That is all. 

Chairman Myers: Suppose we take a recess for a 
few minutes. 

(Thereupon, a short recess was taken.) 

Chairman Myers: All right. 

Cross Examination by Mr. Hassell: 

Q. Mr. Pollock, a large part of your activity has been in 
connection with the stage, has it not? A. Yes. I should 
say the major part. 

i Q. You founded and edited a stage publication at one 
time? A. I beg your pardon? 
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Q. You founded and edited a stage publication at one 
time? A. Yes, called “The Show”. 

Q. You have produced written works in collaboration with 
Avery Hopwood? A. Yes, one in particular. 

Q. What was it? A. A play called “Clothes” produced 
in 1906 at the Manhattan Theater in New York. The play 
was really written by Avery Hopwood and professionalized 
by me. 

Q. Did you write “The Fool”? A. I was one of two men 
who wrote it, yes. 

Q. You wrote it with some one else? A. Reynold Wolf. 

Q. And another play called “Hell”? A. Yes, with Reynold 
Wolf. 

Q. You produced the Folies Bergere in New York? A. 
Well, that was the name of the theater, it wasn't the name 
of the show. The show was called “Hell”. 

Q. Produced at the Folies Bergere? A. Produced at the 
Folies Bergere and now called the Fulton Theatre. 

Q. I believe you said that you produced two of the Zieg- 
feld Follies? A. Yes, if I remember rightly, in 1915 and 
1921. ! 

Q. Are you, in examining matter and pictures and so 
forth, having in mind the liberality with respect to the 
lack of clothes that was notarized in the Ziegfeld Follies? 
A. I do not agree that it was notarized in the Ziegfeld Fol¬ 
lies. There never were more decent productions of musical 
comedies in America than Ziegfeld. If anything, Ziegfeld 
over-dressed his girls. I never knew a man that was more 
determined that an objectionable line should not be spokeh 
on his stage. The Ziegfeld Follies was eminently a decent 
entertainment. 

Q. You contend, then, that those shows and the women 
were more fully clothed than these Varga girls? A. No, I 
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shouldn’t sav more fully clothed. I should say as fully 

clothed. There was a scene from one of the Follies which 

was called “The March of the Nations” in which the girls 

were so clothed that thev found it difficult to walk and they 

* 

had to subtract some of the clothing. On the other hand, 
five or six or seven years after, nudity became very common 
in every theatre in New York and Ziegfeld put on a Follies 
on the roof of the Amsterdam, and in it was a scene that we 
used to call “Living Pictures”, staged by Ben Allen, in which 
the girls wore practically nothing, but that was five years 
after and that became very common in every musical comedy 
in New York. 

Q. Mr. Pollock, hasn’t the theatre been notorious as a 
pioneer in obscenity? A. It certainly has not. It has not 
even been notorious as a follower. 

! Q. Would you agree that in times past most women parad¬ 
ing upon the stage were looked upon as low and having 
an immoral character? A. Yes, there was a time. I recently 
gave the Library of Congress a diary written by my wife’s 
great, great, great grandfather in which he alludes con¬ 
tinually to the fact that even then in the early part of the 
18th century he and his companions were regarded as 
rogues and vagabonds. They were not rogues and vaga¬ 
bonds, and the standard of morality on the stage is much 
higher than in ordinary life. 

An aunt of mine used to keep a scrapbook as to the mis¬ 
conduct of actors and one as to the misconduct of clergy¬ 
men, and the one as to the misconduct of clergymen was 
much thicker. 

Q. You wouldn’t think that that would be accounted for 
by reason of the fact that the misconduct of clergymen would 
have more news value than that of actors? A. I wouldn’t 
think it would. For instance, when a woman is caught 
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soliciting on the street and is asked her profession she 
usually says that she is an actress and the newspapers set 
her down as an actress. Some of the finest and most honor¬ 
able people I know are in the theatre and some of them 
happen to be chorus girls. 

My wife’s family is one of the oldest theatrical families 
in America, and her standards are so Comstockian that 
sometimes it leaves me aghast. 

Q. Would you say that the trend in obscenity now is 
backward and downward or upward? A. I am not quite 
certain as to your definition of obscenity. I should say 
that the trend toward frankness is very great and the 
reason I stopped participating in a crusade that was put 
out of existence, not by censorship, was because suddenly 
I awoke to the fact that times have passed me, that they 
were very different from what they used to be and that people 
were judging these works in comparison with the times. 

I personally think that probably the greatest help to real 
morality, fundamental morality, possibly is an approach to 
our present frankness. I think nothing is more conducive 
to immorality than a certain amount of inhibition, a cer¬ 
tain kind of whispering campaign. I don’t think there is 
any comparison between the state of mind produced by our 
common expressions today and the state of mind of a cer¬ 
tain group of men who would go down to 23rd Street in 
the hopes of seeing the women’s skills blowing about. In 
those days I think the state of mind was conspicuously evil 
when grown men could go down to see a woman’s ankle, 
whereas today they don’t even look about. 

Q. In other words, Mr. Pollock, you are for more frank¬ 
ness that we have now? A. I don't think the question of 
frankness is the important thing. I think the question of in¬ 
tent is the important thing. 


2287 


2288 


2289 



764 


Charming Pollock—for Respondent — Cross. 


2290 


2291 


2292 


Q. Well, just what do you mean by that? A. Well, I was 
just about to give you an illustration. One of the most ob¬ 
scene, to my view, which does not necessarily mean that it 
was obscene, was an advertisement in last Sunday’s Times 
book review for a book called ‘^Chicken Evers’ Sunday”, 
which is a very popular book. It reproduced part of the 
first page of that book, and the first two sentences, taken 
as part of the context, I thought were very, very objection¬ 
able, very coarse, but in this reproduction those sentences 
are played up in type that high (indicating) while the rest 
of the page is agate. 

Now I say the intention of that makes it an obscenity. I 
should say that most of the motion picture advertisements 
were obscene not because they display the female form, 
because that is familiar to most of us, but because their 
intent is to pander. 

! Q. How would you describe or define the average normal 
individual with respect to indecency, obscenity, and filth? 
A. It is rather a large order. I should say that the normal 
individual regards sex very much as he regards beef steak, 
as essential and sometimes desirable but not as a thing to 
be discussed all day long and to create a certain sub-normal 
reaction. 

Q. You approach this problem, do you not, Mr. Pollock, 
with the attitude of a writer and dramatic critic and a play¬ 
wright? A. I should say that my activities over the past few 
years make me approach it rather as a person interested in 
the public good. After all, I have not written a play for 
more than ten years and shall never write another one. 
I have no longer any association with the theater. My 
present activity is commenting on the daily life of people, 
the government, and so on. My only magazine contact is a 
contract for a series of essays of which I have written near- 
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ly a hundred on, let us call it, common sense living and the 
morals. It has been the most successful thing that I have 
ever done. I am just about to make another contract for 
their extension with another magazine. 

I should say for ten years I have been rather a commenta- 
tor on life than a dramatist or a theatrical man. I regard 
it as a rather high compliment that nowadays when I am 
introduced to people I am introduced as a dramatist, but 
most of the citations that I have received ignore that fact. 
My present activities are not connected with the theatre, not 
that I am not very proud of the connection. 

Q. You think that your attitude toward matter of this 
sort we are speaking of here is the same as that of the 
average normal individual "who walks the street and is able 
to buy a magazine from a newsstand? A. I should say ex¬ 
actly. 

Q. Are you familiar with Morris Ernst’s book “The Cens¬ 
or Marches On”? A. Very familiar. 

Q. Do you subscribe to the statements made by Mr. 
Morris Ernst in that book to the effect that so far as the 
mailability feature of the Postal Obscenity Statute is con¬ 
cerned that it should be allowed to continue and that en¬ 
forcement be upheld? A. I should say that all censorships 
are dangerous, and throughout all history almost every 
censorship has wound up by being used for ulterior rea¬ 
sons and to suppress reason and thought. 

I should think that a proceeding of this sort, if it is 
sustained, might be one of the most dangerous things that 
would happen in the United States. 

Mr. Bromley: You mean, I take it, based on this 
material, Mr. Pollock? 
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The Witness: Based on this type of material. We 
have now three men here of obvious intelligence and 
understanding of literature. It is quite possible to 
have a board that has not that kind of an under¬ 
standing. You can’t consider these things in rela¬ 
tion to the men who are trying them at this moment. 
Anything is possible, any extreme is possible. 

Censorship has been used again and again as a 
political power. When the motion picture of “The 
Fool” was to be released in Philadelphia the Board 
of Censorship objected to its being released although 
the play had been advocated and urged by every 
church in the country, including the Catholic Church. 
When I went over the thing I discovered that the 
real reason they had objected to it was because I 
had spoken of the 12-hour day in the coal mines of 
Pennsylvania. Another thing, Anita Loos once told 
me that she had w-ritten a line about a mayor, in a 
derogatory way, and Mayor Hylan wouldn’t allow 
the play to open until the line was taken out. It 
is an extremely dangerous thing. 

Q. Mr. Pollock, would you say that the determination of 
whether material is designed for the dissemination of in¬ 
formation of a public character warranting a subsidy which 
enables the publication to exist is a matter of censorship? 
A. I should say not properly. I should say that the fact that 
I gave a certain sum of money, a rather large sum, to the New 
Theater in New York did not empower me to say that the New 
Theater must not do a play of Congreve because it was 
objectionable from our present standards of morality. 

Q. I believe you stated that obscenity is purely a state 
Of mind of the beholder? A. I sav the kind of obscenitv 

* m, 

that is not immediately identifiable by any policeman. 



767 


Charming Pollock—for Respondent — Cross. 

Q. That is exactly the philosophy that is expressed in 
Mr. Ernst’s books, isn't it? A. No, Mr. Ernst says there is 
no such thing as obscenity, which I don’t think is true. Mr. 
Ernest belongs to a new class of liberals who are a little 
bit too liberal for me. 

Q. And you think Mr. Avery Hop wood, with whom you 
wrote, helping you in collaboration, would subscribe to 
that? He wrote a number of bedroom farces of a risque 
character, did he not? A. At least I don't think he wrote it 
from that standpoint, although it is possible. Hop wood was 
one of the most interesting types of disintegration that I 
saw. When he wrote “Clothes” he just graduated from the 
University of Michigan and he was one of the most re¬ 
markable men I ever saw. He wrote many plays of the! 
same type. I don’t think I ever saw a man so completely! 
go to pieces as he did. Toward the end of his life he really 
sent out some remarkable w-ork, but I don’t think any of his 
farces were of a nature to excite anv comment todav. 

m * 

When I was dramatic critic on the Washington Times we 
had a wave of those farces, like “The Turtle.” There was 
the most enormous outcry about those plays, and yet today 
you could produce any one of them without anyone doing 
anything more than going to sleep. 

I remember one play in New York called “The Turtle", i 
There was an awful outcry about the fact that Sadie Mar- ! 
tineau disrobed and threw her clothes over a screen on the ! 
stage. She was standing offstage and threw her clothes on 
a screen, and in the minds of manv of the audience that was 
quite a thing to do and there was an outcry raised and a 
policeman was sent back stage to do something about it 
and when he got there Sadie Martineau was sitting in the i 
dressing room talking to me while the property man took the i 
clothes out of a basket and threw them over the screen. 1 
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should say that what Miss Martineau did was in the mind of 
the beholder and not in the play. 

Q. Mr. Pollock, you said, I believe, that you would not 
use the words “son-of-a-bitch” in certain company. Is that 
right? A. Quite right. Personally, I wouldn’t use it in my 
writings but I don't impose my standards on every other 
writer. . 

Q. What is this “certain company” that you wouldn’t 
use it in? A. I might use it before clergymen of a certain 
intellectuality and liberality. I wouldn’t use it before some 
$900 a year parson in Mississippi or Alabama. 

That, by the way, is a comment on what I mean by things 
being a reflection of current customs, and so forth. 

I would use a great many words in a sophisticated drawing 
room or a drawing room of university people. 

Although, I find I am behind the times at that. I lec¬ 
tured at Wellesley College one time. I had done the lecture 
three hundred or four hundred times, and I caught myself 
saying “The Well of Loneliness”, and I thought “Good Heav¬ 
ens, I am in a girls’ college.” I made no further reference 
to the “Well of Loneliness”. 

The first question asked by an angel-faced child was: 
“From your reference to the ‘Well of Loneliness’ are we 
to understand that you don't regard sexual perversity as a 
proper topic for literature?” 

She said that in the presence of the whole faculty of 
Wellesley University and nobody thought it remarkable. 

Q. Can you give us the names and locations of beaches 
on which you see women clad as scantily as some of these 
Varga girl drawings? A. Any beach in America. I live 
at Shoreham, Long Island, which is opposite Long Island 
University, which is a coincidence, and I own my own beach. 
A large section of the beach is owned by people down there, 
and a large section is not. 
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I would not be too sure about this because, unfortunately, 

I don’t notice as I did twenty years ago, but I think it has 
been a long time since I have seen any young girl on the 
beach with more than what we commonly call a bra and 
what burlesque people call the G-string. 

Q. Mr. Pollock, you will recall some of the pictures have 
very transparent clothing and nothing underneath. A. Yes, 

I do. I don’t think there is any revelation that is uncom¬ 
mon about it. 

Q. I see. You see that sort of revelation on the beaches 
that you refer to? A. I have a young daughter and am fairly 
en rapport with the customs of the day, and I believe most 
women todav when thev go out to dinner wear a dress of 
rather sleazy material with either nothing under it or a 
thin shift underneath it. And I have never seen a drawing 
room thrown into orgiastic rhapsodies over it. 

Moreover, there was considerable disturbance at Rocka- 
way Beach about people wearing the bathing costumes away 
from the beach and finally it all died down and the legal 
authorities overlooked it. 

In my own community, which is certainly one of the most 
decent communities in America, everybody wears beach cos¬ 
tumes to the post office to get the mail. Maybe the Post ! 
Office ought to do something about that. 

Q. Will you look at the June Varga girl in the January 
issue? On what beach have you seen a costume of that sort 
that is, an American beach? A. It is not a beach costume. 

I can take you to twenty ballrooms in New York where that 
is commonplace. 

Chairman Myers: I think we are looking at differ- I 
ent pictures. 

The Witness: January. 
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By Mr. Hassell: 

Q. June. A. I shouldn’t say you would see quite that on 
any beach but I do say that nothing which is not permissible 
on a beach should not be permissible in art. After all, 
bathing isn’t the criterion of American art, is it? 

Q. Now, look at the August picture on that calendar. 
On what beach have you seen costumes of that sort? A. I 
have not seen that on any beach. I have not seen the Greek 
l slave on any beach, but I don’t think we ought to bar the 
Greek slave. 

I am not contending that only beach costumes are per¬ 
missible in art. 

Q. But you did on direct say that these Varga girl cos¬ 
tumes are no more daring or scanty than costumes you 
see on the beaches. A. I shouldn’t say they were. It is 
a degree so fine that I think it takes a certain abnormality of 
mind to discover it. 

The beach costume reveals all the curves and so forth. 
I suppose it does. I can’t say I ever noticed it too closely. 
So does this. So what? 

I think under certain conditions concealment, as I said 
before, is more obscene. 

When I was a boy in Washington, when you pasted a 
picture of a woman in short skirts on a billboard, you had 
to paste a piece of white paper over the woman’s legs, and 
whenever you came to one of these pictures pasted on a 
billboard you came to twenty small boys trying to take 
off the paper to see what was underneath it. If there hadn't 
been any white paper there you would not have any small 
boys trying to tear it off. 

Q. Will you refer to the Varga girl picture in the Sep¬ 
tember issue of Esquire, at page 38? Would you say that 
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is a typical beach costume as is worn on beaches? A. No. 

I repeat, I can’t regard the bathing costume as the only 
criterion of art. I judge from this picture that women 
have mammary glands and are bipeds, but I don’t think 
there is anything remarkable about that. 

Q. You may, then, want to change your testimony on 
direct to the effect that these Varga girls are clad no more 
scantily than women seen on the beaches of America? A. 

I wouldn’t want to change mv testimony. I think it is 
simply a question of how literally you take that. 

Although there is a certain transparency that probably 
does not exist in beach costumes, beach costumes reveal not 
much less than this. In fact, we have had an outbreak of 
nudist colonies lately in which most of the people wear 
nothing. 

Q. Do you think that is proper? A. I do not. I think it 
is a matter of interest. If I want to go bathing without 
clothing I propose to go bathing without clothing, but I 
haven’t the exhibitionist complex that makes me want to 
do it in company. I 

Q. How do you regard nudist books advocating nudism, i 
having nothing in their texts of an objectionable character, ; 
simply being an argument for nudism, but having illus¬ 
trations showing pictures of men and women in the nude? 
A. I think that is a matter of interest. I know one nudist 
magazine that used to be published in Germany that I thought 
was absolutely all right because it was the result of abso¬ 
lute fanaticism of the doctors for sunlight and air, and I 
so forth. 

I think the evil in most of our nudist magazines is be¬ 
cause they are trying to get out from under the law. 
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Chairman Myers: Is that the Friebarte? 

The Witness: Yes. It was the beginning of all 
the nudist movement, I suppose. 

But it is a matter of intention. I can do certain 
things from an honest and decent intention that, 
therefore, become honest and decent, that if I do them 
for gain I should say would be rather deplorable. 
I do not think the human body per se is obscene. I 
think if it had been God probably would not have 
made it. 

Q. I believe you said that if there is nothing wrong about 
a thing there is nothing wrong about mentioning it. A. 
Yes. I think there is something very wrong about failing 
to mention it. 

Q. Have you reference to the bedroom or relations between 
man and wife? A. It may be indelicate. I wouldn’t call it 
obscene. If it were you and I would not be here, sir. 

Q. But you think it is perfectly wrong to go into minute 
details with what transpires in the marriage bed, do you? 
A. I should think it would depend upon the publication and 
upon the reason for doing it. It is all a matter of intent. 

Q. But you did say if there is nothing wrong about men 
sleeping beside their wives, there is nothing wrong about 
mentioning it. A. Mention and obscene revelation are two 
different things. 

For example, there are innumerable books circulated as 
to connubial felicity. I have so much connubial felicity 
I haven’t had to read them. I have no objection to them. 
They are freely circulated, written by medical men. 

I should say they are probably quite proper, but I should 
say if I wanted to do so—and I don’t—I might write a 
description of what goes on in the marriage bed that would 
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be very obscene and improper, and I think then the obscenity 
would be in my mind and not in what happens in the mar¬ 
riage bed. 

Q. You referred to a number of matters called to your 
attention in Esquire as being true reports. 

Is your idea that truth or falsity determines whether 
or not a matter is salacious, indecent, obscene, lewd or 
lascivious? A. I think it is a material consideration. 

Q. If it be factual, then it would not be objectionable from 
an obscenity standpoint? A. No, I wouldn’t go so far as 
that. I regard the last chapter of Joyce’s “Ulysses” as 
entirely objectionable. I didn’t regard it as material for 
censorship because I don’t believe in censorship. ' I think 
if you will educate, you will do a great deal more than 
you will by censorship. 

But one of the most learned courts of the country decided 
I am wrong, and held there was nothing wrong with that 
chapter. I personally thought it was offensive and raised a 
rumpus in Emanuel Hirsch Mt. Sinai Synagogue in ChicagoJ 
Any number of people said I was evil-minded and so forth. 

Q. You said you don’t believe in censorship and you w’ould 
not have censored that? A. I don’t believe in censorship 
any more than I believe in prohibition. I believe in decency 
and I believe in moderation. 

It is a curious thing that pent-up powder explodes and 
loose pow’der merely burns. It is a very dangerous thing 
to pen up these emotions. 

Q. The part of “Ulysses” you have reference to is Mrs. 
Broome's soliloquy? A. It didn’t make so much impression 
that I remember it. I have reference to the part where 
some man or woman w’as in a toilet and cogitating at the 
time. 
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As I say, one of my bases of judgment in these matters 
would be the depth of the impression made upon me. 

I read “Ulysses” a great many years ago and I under¬ 
stood very little of it. 

Q. You found it a tiresome book? A. I found it a boring 
beyond belief book. I think those books come under the 
head of what Alexander Pope calls the dulleries of art. I 
think they are affectation and I think the people who do 
them are contemptible beyond words. 

Q. Doctor, you referred to the “Star and Garter Blues” 
as a musical comedy. A. I referred to the “Star and Gar¬ 
ter” as a musical comedy. I don't mean to quibble with you 
about the word. 

Q. Pardon me. Would you say that the characterization 
of it as $4.40 burlesque would be incorrect? A. Well, most 
of the sketches in the play are what in burlesque used to be 
called black-outs. I am rather an authority on burlesque. 
I covered burlesque in Washington for a good many years. 
There was Kernan's Theater—no one here is old enough to 
remember that. 

Most of the sketches are sketches that have been done 
in burlesque for fifty years or more. The sketch where 
someone pours water on—I have forgotten his name for 
the moment—is probably old as the negro minstrel show. 

But there you have a gradation, a refinement as it were, 
a polishing up of these things for the $4.00 audience. 

Not that I think burlesque is essentially wrong. I used 
to go to burlesque shows in New York chiefly because I sat 
next to Mr. Justice Holmes, and I don't think either of 
us was notably corrupted by the performance. At least, 
Mr. Justice Holmes was not. 

Q. This show we are speaking of “Star and Garter”, con¬ 
sists chiefly of strip teases and some dances that could be 
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called orgiastic or erotic dances? A. I think all dances 
are erotic dances. I think that is the purpose of dancing, 
but I insist that the erotic is not necessarily wrong. I 
think it is rather fine, myself. 

Q. Doctor, would you say that the exploitation of sex 
continually as a magazine policy is contrary to the develop¬ 
ment of good, sound literature? A. 2so. I should say the 
exploitation of sex goes through all literature and without 
it you would have no literature. 

Q. But the magazine which consistently and persistently 
plays up sex, do you think that is a good thing from a 
literary standpoint? A. I think from an artistic standpoint 
you can have too much of anything, but the two-muchness 
has nothing to do with morals. I don't see anything wrong 
with sex. In fact, I think it is a great institution. The 
decision that sex must be wrong must be tremendously sur¬ 
prising to God. j 

Q. You don't admit that questionable pictures and ques¬ 
tionable stories, from a moral standpoint, may have a dele¬ 
terious effect upon youth or impressionable persons? A. 
In the first place, I think you have got to decide what is 
questionable. I think you and I know that certain post¬ 
cards which you and I know are sold in Paris, and which 
we suspect are sold in Xew York, have a very bad effect. 
I doubt that they would affect anybody that was not aif- 
fected beforehand, however, because I don't think anybody 
who -was not affected before buys them, except censors, of 
course. j 

But I don’t think that the mere fact that a thing deals 
with sex can have an evil effect. What is evil is so much 
more subtle than the censorial mind. 

For example, Cardinal Hayes and I during a discussion 
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23 9 6 Were ^ com P^ e ^ e agreement that the national evil of the 
moving picture was a matter of gross materialism. For 
instance, the idea that no man has justified living who does 
not end his life in a 12-cylinder car and living in a home 
that looks like the Grand Central Palace, is a bad thing. 
I think it is like the man with the skinny mustache and 
the Jap valet bringing in the girls, but the state of dressing 
of the girls has nothing to do with it. 

I think it is unfortunate that we regard the girls with 
the lacquered finger-nails as the glamour girl. But that 
has nothing to do with sex. 

23 If I were the Post Office, which I have no desire to be, 
believe me, the first thing I would bar are these 50 or 60 
or 70 magazines distributed to children, Superman and so 
forth. These pernicious and rather painful comics have 
a, tendency to develop a wrong state of mind and are very 
bad art. But I disagree with some of our best educators 
in believing that no one who acquires a taste for that 
soil of stuff would ever acquire a taste for art. 

But that is my personal opinion and I donl urge it on 
anyone else. 

Mr. Hassell: That is all. 

Mr. Bromley: That is all. 

2328 

(Witness excused.) 


Mr. Bromley: Mr. Donnelly. 
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James C. Donnelly, a witness called by and on behalf 
of the Respondent, being first duly sworn, was examined and 
testified as follows: 

Direct Examination by Mr. Bromley: 

Q. Will you give your name, please? A. James C. Don¬ 
nell v. » 

Q. Where do you live, Mr. Donnelly? A. Pasadena, Cali- i 
fornia. 

Q. And your business is what, sir? A. I am President 
of the Pacific Coast Independent Magazine Wholesalers As-; 
sociation and a magazine wholesaler. 

Q. Will you tell us a little more in detail just what your 
business is? A. Our business as an Association is made 
up of SO 1 wholesalers from the Far Western States and the j 
object of the Association is for the betterment and improve-; 
ment of independent distribution. 

Independent distribution is a system of distribution which j 
exists in 725 or 726 cities in the United States. There are : 
two systems of distribution, one the independent system 
and the other is the American News Company. 

Q. Now t , will you tell us a little more about your own 
business as distinguished from the activities of the Asso¬ 
ciation? A. My own business is the distribution and sale 
of magazines to various retail outlets in Pasadena and the 
surrounding community, of which w*e take in about 40 towns i 
and cities. ! 

We represent seven of the largest publishers in America. 

Q. Will you name them, please, and the magazines which 
you distribute? A. We distribute approximately 300 different 
titles. We represent the Curtis Publishing Company, w*ho 
publish the Saturday Evening Post and the Ladies’ Home 
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Journal and we are national distributors for Esquire and 
Coronet. 

We represent the Science-McCalls Corporation and dis¬ 
tribute McCalls, Red Book, Popular Science and Reader’s 
Digest. 

We represent the International Circulation Company, who 
publish and distribute Cosmopolitan, Good Housekeeping, 
Harpers Bazaar, Town and Country, and various screen 
magazines and so forth. 

We represent the Independent News Company, who pub¬ 
lish a line of comics, The Cable News Company, who publish 
various publications, the MacFadden Publications, who pub¬ 
lish True Story, True Confessions and Liberty, and various 
other small distributing companies. 

Q. When did you begin to distribute the magazine Esquire? 
A. The franchise -was taken over in June of 1940. 

Q. About how many copies do you distribute a month 
of Esquire? A. In our agencies we distribute about 5,000 
copies. 

Q. Would you tell us something about the nature of the 
retailers who purchase these magazines for sale to the 
public? Who are they? A. The biggest retail accounts 
that we have that sell Esquire are the larger and better 
department stores such as Bullitt’s, the May Company, the 
Broadway Department Store, the high-class book and station¬ 
ery stores, the airport which is a very big outlet. 

We sell approximately 60 per cent of our Esquires through 
these higher class stores and outlets, 20 percent are sold 
through Army camps, post exchanges and Army hospitals, 
and the balance are sold through the smaller stores in the 
outlying sections, some of them very good sections, by 
the way. 



779 


Colloquy. 

Mr. Hassell: I object to this line of testimony, 
if the Board please. This is similar to matter that 
has been held by the Federal courts to have no 
bearing on questions of this sort. 

Chairman Myers: I was wondering, Mr. Bromley, i 
what your purpose is with this line of testimony. 

Mr. Bromley: As I understood Mr. Hassell, he 
has specifically made the charge before this Board 
that this magazine is a hush-hush magazine and 
that it is the kind of magazine that is surreptitiously 
distributed and not handled by decent people, and 
not regarded in the business as a decent, clean maga¬ 
zine. 

I offer this as testimony to show the character of 

* 

our distributors, our retailers, and our purchasers, : 
and what efforts they make before they handle maga- 
zines to determine their character, and what the opin¬ 
ion of the trade is as to the character of this magazine 
with comparison to others, such as the Saturday Eve¬ 
ning Post— 

Mr. Hassell: I have not made any contention that i 

• * 

the distribution of this magazine is hush-hush, and i 
the record will so show. 

And the case which I referred to in which matter j 
was sought to be introduced was U. S. v. Levine, 83 j 
Fed. (2nd) 156. j 

The court held that the exclusion of lists of pur¬ 
chasers of books was correct. 

j 

Mr. Bromley: I am not trying to show lists of 
purchasers. I am trying to show how the magazine; 
is regarded in the wholesale distribution field, a part: 
of the public. 
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Chairman Myers: I had in mind the Levine case. 
Having that case in mind it is the view of the Board 
that the objection should be sustained. 

Mr. Bromley: Exception. And I now offer to 
prove by this witness that he and his Association 
uniformly and consistently make careful investiga¬ 
tion before they handle any publication in the maga¬ 
zine field, that it is their policy not to handle any 
magazines which in their opinion the public regards 
as indecent, filthy, lewd, obscene or lascivious, that 
they made such an investigation of the magazine 
Esquire, that they concluded it was not a hush-hush 
or obscene magazine and, in his opinion, it is properly 
classified with such magazines as the Saturday Even¬ 
ing Post, Cosmopolitan, Red Book, Liberty, Reader’s 
Digest and so forth; that it is not, in his opinion, in 
the girl gag class and is not regarded by his As¬ 
sociation or himself as a sexy magazine. 

I offer to prove by him that in his area a system 
of censorship exists which exercises very close con¬ 
trol through police departments of the cities in which 
he distributes this magazine, over the type of periodi¬ 
cal publication circulated, that the magazine Esquire 
has never been on any proscribed or censored list in 
any part of his territory, that it is approved by such 
representatives as the Pasadena Police Department, 
that it is approved by women’s civic leagues and 
parent-teachers associations and various church or¬ 
ganizations. 

Further, that the magazine Esquire, in his territory 
has never been on any disapproved list, that the 
magazine is not classed as a hush-hush magazine, 
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i 

i 

that in his territory it regularly appears in all im¬ 
portant clubs and waiting rooms of prominent phy¬ 
sicians, professional offices, and in the better and 
more decent homes of the community. 

That he has never received a single complaint at any 
time in his capacity as distributor, against Esquire 
or anything contained therein. 

And another thing, I offer to prove by this witness 
that in cooperation with the late Captain Charles 
Paddock, he conducted in January and February, j 
1943, a Varga and Esquire armed forces campaign j 
in which magazines have been solicited for ship- j 
ment to the armed forces abroad, and that the U. S. 
O.’s and local citizens in his area formed committees 
for cooperating in this movement and that a club 
was formed called the “Send More Esquires Club” 
and thousands of magazines thus collected were sent 
out to our armed forces. 

That he is generally familiar with the magazine, 
has it in his home and has had for years before he* 
distributed it, and it is read regularly by his family, 
including children. 

Chairman Myers: Is that a new question you are \ 
presenting here, or is that part of your offer of proof? 

Mr. Bromley: That is my offer of proof. 

That is all, Mr. Donnelly. 

Mr. Hassell: I have no questions. 

(Witness excused.) 

I 

Mr. Bromlev: Mr. Orr. 
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Robert W. Orr—for Respondent — Direct . 

Robert W. Orr, a witness called by and on behalf of the 
Respondent, being first duly sworn, was examined and testi¬ 
fied as follows: 

Direct Examination by Mr. Bromley : 

Q. Will you give the Board your full name, please, sir? 

A. Mv full name is Robert W. Orr. 

* 

Q. And where do you live? A. New York City. 

Q. What is your address, please? A. My home address? 

Q. Yes. A. 169 East 78th Street. 

Q. What business are you in? A. The advertising busi¬ 
ness. 

Q. Are you associated with some firm? A. I am a partner 
of Lennen & Mitchell advertising agency. 

Q. Lennen & Mitchell? A. Yes. 

Q. And the firm of Lennen & Mitchell is a firm of adver¬ 
tising agents. Is that right? A. That is correct. 

Q. Describe their business, briefly. A. We handle the 
advertising for quite a few national advertisers, that is, 
all phases of their advertising, display, radio, magazines and 
newspapers. 

Q. Will you name some of the representative accounts 
that are handled by your firm? A. We have the accounts of 
Jergens-Woodbury, and Lehn & Fink for Lysol disinfectant, 
and Pebecco tooth paste, Bendix Aviation Company, Tide¬ 
water Oil, Carstairs and Calvert whiskies, and P. Lorillard 
Company, all brands excepting Old Gold cigarettes. 

Q. Now, in the course of a year, how much advertising 
business, expressed in dollars, does your firm handle? A. 
It varies from $8,000,000 to $12,000,000 a year. 

Q. When did you yourself first go into the advertising 
business? A. About 28 years ago. 
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Q. And what experience have you had? A. Well, it has 
been a rather diversified experience, having started as an 
office-boy from the bottom in a small agency, learning various 
phases of the business over a period of years. I have worked 
in most every department in an agency. 

Q. When did you go to work for Lennen & Mitchell? A. 
About 20 years ago. 

Q. And how long have you been a partner of the firm? A. 
About 12 years. 

Q. Can you give us an estimate of the amount of advertis¬ 
ing that firm has handled during the time you have been 

i 

with it in terms of dollars? A. I would say over that period 
in excess of §150,000,000 worth of billing. 

Q. During the time you have been in the advertising busi¬ 
ness have you observed and become familiar with the adver-j 
tising content of magazines and the trends in magazines? A. 
Very definitely. That has been part of my job, to do that. 

Q. And have you at my request examined the current is¬ 
sues of such magazines as the Woman’s Home Companion, 
Ladies Home Journal, Vogue, Harper's Bazaar, Cosmopoli¬ 
tan, Saturday Evening Post, Look, Colliers and the Xew 
Yorker, in order to appraise the present day standards inj 
advertising as far as illustrations and text are concerned?; 
A. Yes, I have. 

Q. And have you, Mr. Orr, at my request, selected various; 
advertisements in these magazines, which you consider as 
representative of present day standards of advertising and 
their respective categories? A. Yes, I have. 

Q. I show you the magazine Vogue for May, 1938 and 
direct your attention to an advertisement on page 123, and 
ask you whether or not, in your opinion, that advertisement 
is typical of standards then and now in the field of cosmetics? 
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Chairman Myers: May that be marked for identifi¬ 
cation so we may refer to it that way? 

Mr. Bromley: Before you answer that question, 
may I have this magazine marked for identification? 

(The document above referred to was marked 
Respondent’s Exhibit No. 20 for identification.) 

By Mr. Bromley: 

Q. Can you answer the question? A. The advertisement 
you showed me is typical of that type of advertising. 

2351 

Mr. Bromley: I offer it in evidence. 

Chairman Mvers: Let Mr. Hassell see it. 

* 

Mr. Hassell: I object. 

Mr. Bromlev: You haven’t seen it vet. 

v y 

Mr. Hassell: I object to this line of testimony. 
Manifestly this advertisement occurs in a woman's 
magazine. Vogue is a well-known woman’s magazine. 
It is not at all comparable with the matter the Board 
has under consideration. I think it has no pertinency 
and no value whatsoever in this proceeding. 

Chairman Myers: The objection is overruled. Re- 

2352 spondent’s Exhibit 20 is received in evidence. 

(The document heretofore marked Respondent’s 
Exhibit No. 20 for identification was received 
in evidence.) 

Mr. Bromley: I ask that the issue of Vogue for 
January 1, 1940, be marked for identification. 

(The document above referred to was marked 
Respondent’s Exhibit No. 21 for identification.) 
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By Mr. Bromley : 

Q. Is this advertisement appearing in Respondent’s Ex¬ 
hibit 'So. 21 for identification, on the inside of the first page, 
of Cannon’s towels, typical of the advertising in that field as 
of that time? A. Very typical. 

Mr. Bromley: I offer it in evidence. 

Mr. Hassell: The same objection. 

Chairman Myers: Same ruling. 

(The document heretofore marked Respondent’s 
Exhibit So. 21 for identification was received 
in evidence.) 

Mr. Harding: We would like to have a stipulation,; 
Mr. Hassell, that for any of these magazines that are 
offered we may substitute photographs or photostats,! 
so that the original magazines may be returned to the 
publisher. In some instances it was not possible to 
get duplicates. 

Mr. Hassell: I imagine we can agree to that if you 
will produce a photograph that will show the colors 
and so forth. 

Mr. Harding: We can do that. 

Chairman Myers: Off the record. 

(There was a discussion off the record.) 

Mr. Bromley: I ask that Vogue for May 1, 1943,; 
be marked for identification. 

(The document above referred to was marked Re¬ 
spondent’s Exhibit Xo. 22 for identification.) 
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2356 By Mr. Bromley: 

Q. I show you in Exhibit 22, page 21, what purports to be 
an advertisement for “Tabu, the forbidden perfume”, and 
ask you whether that ad was carried in practically all of the 
class magazines of that time? A. Yes, that is a very typical 
advertisement for Tabu. It has an illustration done by 
John Le Gatta, one of our best illustrators. 
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Mr. Bromley: I offer that magazine in evidence. 
Mr. Hassell: I object to this. 

Chairman Myers: Let the record show that Mr. 
Hassell objects to the introduction of all these maga¬ 
zines and that the objection is overruled. 

(The document heretofore marked Respondent’s 
Exhibit ]S T o. 22 for identification was received 
in evidence.) 

Mr. Bromley: I ask that the issue of Vogue for 
July 1, 1943, be marked for identification. 

(The document above referred to was marked Re¬ 
spondent’s Exhibit 2so. 23 for identification.) 

Chairman Myers: How many Vogue magazines do 
you have? 

Mr. Bromley: Only a couple more. 

Chairman Myers: All right. 


By Mr. Bromley: 

Q. I show you on page 4 the advertisement of Shaleen 
hosiery, and ask you whether that is a typical hosiery ad- 
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vertisement carried by most of the high-class magazines dur¬ 
ing the year 1943? A. It is typical of the advertising that; 
they are doing now. 

i 

Mr. Bromley: I offer Respondent’s Exhibit No. 23 
in evidence. 

Chairman Mvers: It mav be admitted. 

j 

(The document heretofore marked for identifica¬ 
tion Respondent’s Exhibit No. 23 was received; 
in evidence.) 

Mr. Bromley: I ask that Vogue for June 15, 1943 
be marked for identification. 

(The document above referred to was marked Re¬ 
spondent’s Exhibit No. 24 for identification.) 

By Mr. Bromley: 

Q. I call your attention to an advertisement of Cole of 
California and ask you whether or not this is a typical ad¬ 
vertisement of bathing suits which was run, it or similar 
ones, not only in Vogue for 1943 but the other high class 
magazines? 

Mr. Hassell: At what page is that? I 

Mr. Bromley: Page 11. 

The Witness: It is typical of the bathing suit ad¬ 
vertising done bv Cole and Jantzen and other houses 
with that type of merchandise. 

Mr. Bromley: I offer in evidence Respondent’s Ex 
hibit 24. ; j 

Chairman Myers: It will be received. 
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(The document heretofore marked Respondent’s 
Exhibit No. 24 for identification was received 
in evidence.) 

Mir. Bromley: I ask that Harper’s Bazaar for De¬ 
cember, 1940, be marked for identification. 

(The document above referred to was marked Re¬ 
spondent’s Exhibit No. 25 for identification.) 

By Mr. Bromley: 

Q. I call 3 ‘our attention to Respondent's Exhibit No. 25, 
an advertisement appearing on page 103, of perfumes by 
Qrloff, and ask you whether that is a typical perfume ad¬ 
vertisement oi the present day? A. Yes, it appears to be 
very typical. It is a very bad ad. 

Mr. Bromley: I offer in evidence Respondent’s Ex¬ 
hibit 25. 

Chairman Myers: By the way, Mr. Bromley, in 
this Respondent’s Exhibit 24, are the portions you 
offer those marked with the tab? 

Mr. Bromley: I have only offered one page. 

Chairman Myers: That is what I thought. 

Mr. Cargill: Mr. Bromley, is this what you have 
in mind (indicating) ? 

Mr. Bromley: Yes. 

Chairman Myers: Respondent Exhibit 25 is ad¬ 
mitted in evidence. 


(The document heretofore marked Respondent’s 
Exhibit No. 25 for identification was received 
in evidence.) 
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• ' 

Mr. Bromley: I ask that Harper’s Bazaar for 

March 15, 1942, be marked for identification. 

i 

(The document above referred to was marked Re¬ 
spondent’s Exhibit No. 26 for identification.) 

By Mr. Bromley: 

Q. In Respondent’s Exhibit 26 is the advertisement ap¬ 
pearing on page 77 for Perma-Lift brassieres by Hickory, a 
typical advertisement for that article of clothing? A. Yes,! 
it is typical of what the brassiere people are doing. 

Mr. Bromley: I offer in evidence Respondent’s Ex¬ 
hibit 26. 

Chairman Myers: It may be received in evidence.; 

(The document heretofore marked Respondent’s 
Exhibit No. 26 was received in evidence.) 

Mr. Bromley: I ask that Harper’s Bazaar for Oc¬ 
tober, 1943, be marked for identification. 

j 

(The document above referred to was marked Re¬ 
spondent’s Exhibit No. 27 for identification.) 

i 

By Mr. Bromley : 

j 

Q. In Respondent’s Exhibit 27 I call your attention at 
page 6 to an advertisement of Tabu perfumes and ask you 
whether that is representative of perfume advertising in 
1943? A. It is certainly representative of Tabu advertise 
ing. I wouldn’t call it quite representative of all perfume 
ads because most of them don't use photographs. That is an 

i 

actual photographic model. 
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Q. Was this ad or an ad similar to this, carried in 1943 
in all high-class magazines? A. Oh, yes, by Tabu. 

Mr. Bromley: I offer Respondent’s Exhibit 27 in 
evidence. 

Chairman Myers: It may be received in evidence. 

(The document heretofore marked Respondent’s 
Exhibit 2so. 27 for identification was received in 
evidence.) 

Mr. Bromley: I ask that the New Yorker for Octo¬ 
ber 22, 1932, be marked for identification. 

(The document above referred to was marked Re¬ 
spondent’s Exhibit No. 28 for identification.) 

By Mr. Bromley : 

Q. Have cigarette advertisements for years featured pic¬ 
tures and photographs of women in various states of dress? 
A. They have, yes, bathing girls, dancing girls, and that sort 
of thing. 

Q. I show you Respondent’s Exhibit 28 for identification, 
the last page thereof, being a Lucky Strike advertisement, and 
ask you whether that ad was carried as far back as 1932? 
A. Yes, we also did a series like it called “Kissables” for 
Old Gold cigarettes. The idea was to smoke Old Gold cigar¬ 
ettes and keep your breath fairly sweet. 

The idea was at that time that Old Gold did not contain 
any of the flavoring ingredients. It was pure tobacco and 
there was a basis for that argument. 

Q. In Respondent’s Exhibit 2S, this is an oil painting of 
The Raid On The Sabine Women and portrays the capture by 
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Roman warriors of Sabine villages for the express purpose of 2371 
earning off their women. A. That is right. 

Mr. Bromley: I offer that in evidence. 

Chairman Myers: It may be received in evidence. 

j 

(The document heretofore marked for identifica¬ 
tion Respondent’s Exhibit No. 28 was received 
in evidence.) 

Chairman Myers: At this point we shall adjourn 
as usual to 1:30. 

2372 

(Whereupon, at 12:05 o’clock p, m., the hearing 
was adjourned until 1:30 o’clock p. m.) 


Afternoon Session 


i 

(The hearing was resumed, pursuant to the adjourn¬ 
ment, at 1:30 o’clock, p. m.) 

Chairman Myers: All right, we will resume. 

2373 

Robert W. Orr, resumed the stand and testified further as 
follows: 

i 

Direct Examination (Continued). 

i 

Mr. Bromlev: I ask that the New Yorker for July 
31, 1943, be marked for identification. 

j 

(The document referred to was marked Respond* 
ent’s Exhibit No. 29, for identification.) 
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By Mr. Bromley : 

Q. Referring to page 9 of Respondent’s Exhibit 29, for 
identification, would you say that the advertisement there of 
the Schiaparelli hosiery advertisement or stockings is a typi¬ 
cal hosiery advertisement? A. It is an advertisement of 
liquid leg lotion. It is very typical. It happens to be one 
of our own ads. 

Q. That advertises leg lotions for painting on stockings? 
A. For painting on the bare leg in place of stockings. 

Mr. Bromley: I offer this exhibit in evidence. 

Mr. Hassell: Same objection. 

Chairman Myers: It is admitted. 

(The document heretofore marked Respondent’s 
Exhibit No. 29, for identification, was received 
in evidence.) 

Mr. Bromley: I ask that this New Yorker for Aprii 
24, 1943, be marked for identification. 

(The document referred to was marked Respond¬ 
ent’s Exhibit No. 30, for identification.) 

By Mr. Bromley : 

Q. In that exhibit for identification, No. 30, I call your 
attention to page 72, to the White Rock advertisement, and 
in particular to the picture of Gypsy Rose Lee contained in 
that ad. Is that a typical form of advertising for products 
such as White Rock? A. Yes, a lot of the advertisers use 
movie and theatrical stars for testimonials and illustrations. 
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Mr. Bromley: I offer this exhibit in evidence. 

Mr. Hassell: Same objection. 

Chairman Myers: It is admitted. 

(The document heretofore marked Respondent's 
Exhibit No. 30, for identification, was received 
in evidence.) 

Mr. Bromley: Mark for identification the Saturday 
Evening Post for September 5, 1942. 

(The document referred to was marked Respond¬ 
ent’s Exhibit 31, for identification.) 

By Mr. Bromley: 

Q. I show you Respondent's Exhibit No. 31, for identifica¬ 
tion, the Saturday Evening Post, a Palmolive Soap ad fea¬ 
turing a lady in the bath tub. Would you say that was typi¬ 
cal or characteristic of soap advertisements? A. I would 
say it is very typical of soap ads. We, some years ago, ran i 
a whole series of nudes to convey the idea of Vitamin D sun- I 
shine which we had incorporated in our soap. Very beautiful 
figures all done of models in the nude. We never had one 
complaint from any of the readers. 

Mr. Hassell: What page is that? 

Mr. Bromley: Page 8. 

I offer in evidence Respondent’s Exhibit 31, for 
identification. 

Mr. Hassell: Same objection. 

Chairman Myers: Admitted. j 

i 

(The document heretofore marked Respondent's 
Exhibit No. 31, for identification, was received 
in evidence.) 
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i Mr. Bromley: Will you mark for identification the 

Saturday Evening Post for July 10, 1943. 

(The document referred to was marked Respond¬ 
ent’s Exhibit No. 32, for identification.) 

By Mr. Bromley: 

Q. I show you Respondent’s Exhibit No. 32, for identifica¬ 
tion, and call your attention to the advertisement of the Sir 
Walter Raleigh pipe tobacco and ask you whether the black 
and white cartoon drawing is typical of tobacco or pipe 
tobacco ads? A. Yes, it is. A lot of cigarette and tobacco 
advertisers use cartoons. We have done it ourselves. 

Mr. Bromley: That is on page 90. I offer Respond¬ 
ent’s Exhibit No. 32, in evidence. 

Mr. Hassell: Same objection. 

Chairman Myers: It is admitted. 

(The document heretofore marked Respondent's 
Exhibit No. 32, for identification, was received 
in evidence.) 

Mr. Bromley: Will you mark for identification the 
Ladies’ Home Journal for September, 1943. 

(The magazine referred to was marked Respond¬ 
ent’s Exhibit No. 33, for identification.) 

By Mr. Bromley: 

Q. In Exhibit 33, for identification, page 109, is an ad¬ 
vertisement of the Cashmere Bouquet Soap entitled “What 
do men want anyway?” 
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Is that typical of soap advertisements? A. Yes, it is, it is 
typical of the entire series they run. 

Mr. Bromley: I offer in evidence Respondent’s Ex¬ 
hibit No. 33, for identification. 

Mr. Hassell: Same objection. 

Chairman Myers: It may be admitted. 

(The magazine heretofore marked Respondent’s 
Exhibit No. 33, for identification, was received 
in evidence.) 

Mr. Bromley: Will you mark for identification this 
Ladies’ Home Journal for July, 1942? 

(The document referred to was marked Respond¬ 
ent’s Exhibit No. 34, for identification.) 

By Mr. Bromley : 

Q. In Exhibit 34, for identification, I call your attention 
to another Palmolive Soap advertisement on page 10 featur¬ 
ing a girl in an abbreviated bathing suit and a girl in a bath 
tub. Is that again typical or representative of soap ads? A. 
Yes, it is. 

Mr. Bromley: I offer this exhibit being No. 34, for 
identification, in evidence. 

Mr. Hassell: Same objection. 

Chairman Mvers: It may be admitted. 

(The document heretofore marked Respondent’s 
Exhibit No. 34, for identification, was received! 
in evidence.) 
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Mr. Bromley: Will you mark for identification, 
please, the Ladies’ Home Journal for August, 1942? 

(The magazine referred to was marked Respond¬ 
ent’s Exhibit No. 35, for identification.) 

By Mr. Bromley: 

, Q. In this Exhibit 35, for identification, Mr. Orr, at page 
81, is another such advertisement entitled “Is this a honey¬ 
moon or a rest cure?” Is that typical of such advertisements 
of the present day? A. Yes, it is. 

Mr. Bromley: I offer Exhibit 35 in evidence. 

Mr. Hassell: Same objection. 

Chairman Myers: It may be admitted. 

(The document heretofore marked Respondent’s 
Exhibit No. 35, for identification, was received 
in evidence.) 

Mr. Bromley: Will you mark for identification, 
please, the Ladies’ Home Journal for November, 1942? 

(The magazine referred to was marked Respond¬ 
ent’s Exhibit No. 36, for identification.) 

By Mr. Bromley: 

Q. In Exhibit 36, for identification, Mr. Orr, at page 150, 
is an advertisement of Cheramy, a perfumer, of April Show¬ 
ers Talc in which appears the nude bust of a woman. Is 
that a typical advertisement featuring nudes or partial 
nudes? A. Yes, it is. 
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i 

; 

Mr. Bromley: That appears at page 150. I offer 
in evidence Respondent’s Exhibit No. 36, for identifi¬ 
cation. 

Mr. Hassell: Same objection. 

Chairman Myers: It may be admitted. 

(The magazine heretofore marked Respondent’s 
Exhibit 36, for identification, was received in 
evidence.) 

Mr. Bromley: Will you mark for identification this 
Colliers for March 26, 1938? I 

(The magazine referred to was marked Respond¬ 
ent’s Exhibit No. 37, for identification.) 

By Mr. Bromley : 

Q. In this exhibit for identification, No. 37, is an advertise¬ 
ment of the Seal Power Corporation of piston rings in which 
chorus girls in very abbreviated costumes are shown. Is that 
type of girl advertisement used by concerns other than soap 
or perfume concerns? A. It is quite typical of quite a few 
advertisers. Very often it doesn’t tie up the product, as 
here, but it is used as a typical illustration. 

Mr. Bromley: I offer in evidence Exhibit 37, for 
identification, and call attention to page 66. 

Mr. Hassell: Same objection. 

Chairman Myers: It may be admitted. 

I 

(The magazine previously marked Respondent’s 
Exhibit 37, for identification, was received in 
evidence.) 
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Mr. Bromley: Will you mark for identification an 
issue of Colliers for September 18, 1943? 

(The magazine referred to was marked Respond¬ 
ent's Exhibit No. 38, for identification.) 

By Mr. Bromley: 

Q. In this exhibit, for identification, 38, Mr. Orr is an 
advertisement for Mojud Hosiery. I show you that adver¬ 
tisement and ask you whether that is a typical advertise¬ 
ment, Mr. Orr? A. This is typical of the hosiery ads, yes. 

Mr. Bromley: I offer Respondent’s Exhibit, for 
identification, 38 in evidence, calling attention partic¬ 
ularly to page 55. 

Mr. Hassell: Same objection. 

Chairman Myers: It may be admitted. 

(The magazine previously marked Respondent’s 
Exhibit No. 38, for identification, was received 
in evidence.) 

Mr. Bromley: Will you mark for identification this 
issue of Look for February 23, 1943? 

(The magazine referred to was marked Respond¬ 
ent’s Exhibit No. 39, for identification.) 

By Mr. Bromley : 

i Q. In this Exhibit 39, for identification, Mr. Orr, is an¬ 
other undraped ad of Best Form at page 70. Is that typical 
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of the brassiere ads? A. It is typical of the brassiere ad- 239c 
vertisements. 

Mr. Bromley: I offer Respondent’s Exhibit No. 39, 
for identification, in evidence. 

Mr. Hassell: Same objection. 

Chairman Myers: It is admitted. 

(The magazine previously marked Respondent’s 
Exhibit No. 39, for identification, was received 
in evidence.) I 

2396 

Mr. Bromley: Will you mark an issue of Look for 
November 18,1941, for identification? 

(The magazine referred to was marked Respond¬ 
ent’s Exhibit No. 40, for identification.) 

i 

j 

By Mr. Bromley: 

Q. In Exhibit 40, for identification, is an advertisement 
for Linit Laundry Starch featuring a girl in an abbreviated 
costume. Is that again typical of the use of undraped 2397 
female figures in advertisements? A. I would say so, yes. 

Mr. Bromley: I offer Exhibit 40, for identification, 
in evidence, if you please. 

Mr. Hassell: Same objection. 

Chairman Myers: It is admitted. 
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(The magazine heretofore marked Respondent’s 
Exhibit 2s o. 40, for identification, was received 
in evidence.) 

Mr. Bromley: Will you mark for identification, 
please, an issue of Look for July 15, 1943? 

(The magazine referred to was marked Respond¬ 
ent’s Exhibit No. 41, for identification.) 

By Mr. Bromley : 

Q. In Exhibit 41, Mr. Orr, I call your attention to another 
Linit Advertisement appearing on page 48, being drawings 
of undraped female figures. Is that typical of current-day 
advertisements, in that field at least? A. Yes, it is typical 
of a lot of cartoons in advertisements. 

Mr. Bromley: I offer in evidence Exhibit 41, for 
identification. 

Mr. Hassell: Same objection, 
i Chairman Myers: It may be admitted. 

(The magazine previously marked Respondent’s 
Exhibit No. 41, for identification, was received 
in evidence.) 

Mr. Bromley: I offer for identification the issue of 
Look for October 19, 1943. 


(The magazine referred to was marked Respond¬ 
ent’s Exhibit No. 42, for identification.) 
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i 

By Mr. Bromley: 

Q. In Exhibit 42, for identification, at page 9 is an ad< 
vertisement of the Book League of America advertising nov¬ 
els. It reads “This amazing novel of three women * * * th^ 
men they love * * * and the love they wanted,” with sub¬ 
titles “Their mistake in love was in giving too much” and 
“She loved too late.” 

Will vou tell me whether or not that book advertisement 

» 

and some similar to that type are commonly accepted by all 
the high-class magazines being published today? A. It is 
typical of the mail order book advertising appearing in most: 
of the publications that carry this type of advertising, such 
as Look, American Weekly, and magazines of that type. 

• Q. jSow, name some others. A. This type of advertising 
usually runs in magazines like Look and American Weekly.: 

Q. What is American Weekly? A. A syndicated maga¬ 
zine section published by Hearst newspapers and other news¬ 
papers with a circulation of over six million copies. 

Q. That is the magazine that accompanies certain of the 
> newspapers? A. Yes, throughout the country. 

Mr. Bromley: 1 offer Exhibit 42, for identification, 
in evidence. 

Chairman Myers: It may be admitted. 

(The magazine previously marked Respondents 
Exhibit No. 42, for identification, was received 
in evidence.) 

i 

Mr. Bromley: Will you mark for identification, 
* please, the Saturday Evening Post of May 1, 1915? 

(The magazine referred to was marked Respond-: 
ent 7 s Exhibit "So. 43, for identification.) 


* ! 
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By Mr. Bromley: 

Q. Do you recognize the Phoenix Silk Hosiery ad appear¬ 
ing on page 32 as a hosiery ad typical of the year 1915? A. 
It is typical of the type of advertising they did back in 1915. 
It is quite different from the type of stuff we are doing today. 

Mr. Bromley: I offer in evidence Respondent's Ex¬ 
hibit 43, for identification, and call particular atten¬ 
tion to page 32. 

Chairman Myers: It is admitted. 

(The magazine previously marked Respondent's 
Exhibit -So. 43, for identification, was received 
in evidence.) 

Mr. Bromlev: Will vou mark for identification an 
* * 

\ issue of Vogue for January, 1920? 

(The magazine referred to was marked Respond¬ 
ent's Exhibit No. 44, for identification.) 

By Mr. Bromley: 

Q. In this Exhibit No. 44, for identification, by Bon wit 
Teller, is this a typical underwear advertisement for the 
year 1920 in the woman’s field? A. Yes, it is typical. 

Mr. Bromley: I offer Respondent’s Exhibit No. 44, 
for identification, and call particular attention to 
pages 4 and 5. 

Chairman Myers: It may be received. 


(The magazine previously marked Respondent's 
Exhibit No. 44, for identification, was received 
in evidence.) 
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j 

By Mr. Bromley: 

Q. Will you tell us what, in your view, is the outstanding 
change which has developed in advertising standards over 
the last twentv vears, Mr. Orr? A. I think the change is 
fairly apparent from the comparison of the tw T o issues, 191$ 
and the current issue. 

There has been a gradual trend toward more attractive¬ 
ness in advertising, better illustrations, better copy, better 
layouts, more modern approach to the problem. In other 
words, the trend of advertising has been pretty much in 
kev with the trend in everything else. 

Q. Have you in your ow-n business ever employed the 
Varga girl drawings or illustrations in current day adver¬ 
tising? A. Yes, we have been using Varga illustrations now 
for three years to illustrate our Jergen’s Face Powder 
series. 

Chairman Myers: Just what is a Varga girl? 1 
am not clear on that. Is Varga the name of the 
artist or the name of the type? 

The Witness: Varga is the name of the artist, Al¬ 
fredo Varga, a Peruvian, born in Peru. 

Chairman Myers: Where does he live? 

The Witness: In Chicago now. Just like the Petty; 
girl is the name of the artist—George Petty. 

By Mr. Bromley: 

Q. This man Varga makes drawings not only for Esquire; 
but for anybody who cares to hire him or buy his product.. 
Is that right? A. Yes, sir. 

Q. And in your advertising campaigns you buy drawings 
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from him? A. Yes. Every year or so we try to think up new 
ideas for campaigns and we felt that Varga had a tremend¬ 
ous appeal to young girls and our powder appeals particular¬ 
ly to young girls because of the powder being sold in ten 
and twenty-five cent sizes, and he had popular appeal and 
we felt Varga would be a good man. 

Q. Have you ever made use of the exact same drawing 
that has appeared in any issue of Esquire? A. Not ex¬ 
actly the same. But we have noticed in some of the drawings 
he had done for us, his drawings had been almost duplicates 
of things that have appeared in Esquire. 

Mr. Bromley: I ask that the magazine Woman's 
Home Companion for November, 1943, be marked for 
identification. 

(The magazine referred to was marked Respon¬ 
dent’s Exhibit No. 45, for identification.) 

By Mr. Bromley: 

Q. This magazine marked Respondent’s Exhibit 45, for 
identification,—does there appear one of the Jergens ads 
designed and created by you, at page 54, making use of a 
Varga girl drawing? A. Yes. 

Q. Will you turn to the January issue, 1943, the Janu¬ 
ary girl, the Varga girl drawings particularly for the month 
of January in that book? Are you able to state whether 
those two drawings are the same, or at least substantially 
identical? A. It is the same pose and it is very similar. 
The face is a little different but other than that — 

Mr. Hassell: I submit, Mr. Chairman, that the 
Board, I believe, has enough intelligence to make the 
comparison of the two drawings. 
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i 

Mr. Bromley: I agree. I offer Exhibit 45 in evi- 
, 2413 

dence. 

Chairman Myers: Received. 

| 

(The magazine heretofore marked Respondents 
Exhibit 2s o. 45, for identification, was received 
in evidence.) 

Mr. Bromley: This is in the January issue of Es* 
quire, 1943, the first of the 12 Varga drawings. 

By Mr. Bromley: 

2414 

Q. Can you tell me this, Mr. Orr: Could you go over a 
list of concerns advertising in Esquire in 1943 and tell me 
whether, based upon your knowledge and experience, the 
advertisers listed are or are not a type who would exhibit 
their products in class magazines generally and would be 
careful in their selection of media for their advertisements?, 

Mr. Hassell: I object. I don't think this is proper 
testimony, Mr. Chairman. I don’t think it has any 
relevancy to this issue here. i 

Chairman Myers: Will you read that question, 
please? 2415 

(Question read.) 

i 

Mr. Bromley: I would like to get somebody to ex¬ 
press an opinion as to who our advertisers are, 
whether they are decent people, or whether they are 
not. i 

Mr. Hassell: I don’t recall that there is any issue j 
as to the advertisers here, except that one advertise- 
ment has been called attention to. 
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Mr. Bromley: I offer it only as a means of test¬ 
ing the respectability and decency of the magazine. 
If respectable people advertise in the magazine it is 
inconceivable to me that that doesn't tend to prove 
it is decent. If it is pornographic I don’t believe the 
United States Steel Company would advertise in it. 

Mr. Cargill: Do I understand you to say that on 
these exhibits you are putting into the record now, 
you intend to confine the use to the advertisements 
only? 

Mr. Bromley: Yes. 

Mr. Cargill: All right. 

Chairman Myers: The objection is overruled. You 
may answer. 

The Witness: Yes, the list of advertisers I have 
looked over are all representative advertisers that 
i do use the leading magazines and newspapers through¬ 
out the country, and are not confined just to Esquire. 

By Mr. Bromley: 

. Q. Take this list. Is that true of American Airlines, Inc.? 
A. Definitely American Airlines use the leading newspapers 
and magazines. 

Q. And what do you know about the Alligator Company? 
A. The Alligator Company make raincoats. They advertise 
in quite a few of the magazines. 

Mr. Bromley: You understand, if the Board 
pleases, that I am now referring to advertisers in these 
eleven issues of Esquire, not to these magazines that 
I I have put in evidence. Have I made that plain? 

Chairman Myers: It is to me. 
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i 

By Mr. Bromley: i 

Q. What about Arlington Mills? A. What do they make?: 

Q. I don’t know. That’s what I’m asking you. A. Well,! 
that is one I am not familiar with. 

Q. Arlington Mills is a division of the William Whitney 
Company, Incorporated. A. That doesn’t mean anything to I 
me. 

Q. What about Arrid, A-r-r-i-d? A. Arrid is a depilatory. 
They are national advertisers. 

Q. What about Arrow Ties? A. They are Cluett-Peabody, j 
also national advertisers. 

Q. What about Arch Preserver Shoes? A. They also ad¬ 
vertise in a big list of magazines. 

Q. Wliat about Bostonians, makers of Footsaver Shoes? ; 
A. They are also large advertisers. 

Q. Botany Worsted Mills? A. The same thing is true. 

Q. Beech-2s’ut Gum? A. BeechOsut Gum is a big adverti¬ 
ser. 

Q. Book-of-the-Month Club? A. They are big advertisers 
in first-class magazines like Time and Esquire. 

Q. Bristol-Myers Company? A. Bristol-Myers is one of 
the country's biggest proprietary advertisers. 

Q. In the pharmaceutical field? A. And cosmetics. 

Q. Wliat about Bank of America Travelers Cheques? A. 
It is a limited advertiser, but one of the best institutions of 
its type in the country. 

Q. Wliat about the Boston Herald-Traveler? A. The Bos¬ 
ton Herald-Traveler is one of our oldest newspapers and 
uses a limited list of high-class publications. 

Q. Wliat about Burberrys, Limited? A. They are not 
large advertisers, but a high-class company. 

Q. Wliat about Chris-Craft Corporation? A. They use all 
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the class magazines like Time and Esquire, magazines ap¬ 
pealing to people with money who can afford to buy motor 
boats. 

Q. What about Cheney Brothers? A. Cheney Brothers, 
cravats, they are big advertisers in men’s magazines. 

Q. What about Edwin Clapp & Son, Inc.? A. They are 
also big advertisers. 

Q. Do you know what they make? A. Shoes, I believe. 

Q. And the Chicago Daily News? A. The Chicago Daily 
News is the same class as the Boston Herald-Traveler, high 
class newspaper, use a very limited list of newspapers and 
magazines. 

Q. What about Chantilly (Houbigant). A. Chantilly, 
perfumes. They use a fairly limited list of high class maga¬ 
zines. 

Q. What about Ciro? A. The same thing would be true 
of Ciro perfumes. 

Q. What about the Chrysler Corporation? A. The Chrys¬ 
ler Corporation is one of our biggest advertisers, of course 
tremendous, radio, newspapers and magazines. 

Q. What about R. J. Reynolds Tobacco Company? A. 
The same thing is true of R. J. Reynolds Tobacco Company. 
They have a fifteen million dollar account. 

Q. Cohama Tie Fabrics? A. Xot so well known. It is a 
small manufacturer, I believe, which has a limited list of 
publications. 

Q. Do you know the Conklin Pen Company? A. The 
Conklin Pen Company is one of the largest pen manufac¬ 
turers. 

Q. William Demuth & Company? A. William Demuth & 
Company use small space in a limited list of high class maga¬ 
zines appealing to men like Time, Fortune, Esquire. 

Q. What do they make? A. Pipes. 
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Q. What about Dobbs Hats? A. Dobbs Hats are fairly 
high class hats in a limited list of newspapers. 

Q. What about Mary* Dunhill, Inc.? A. Mary Dunhill, 
Inc., they make a fairly high price line of cosmetics that run 
in Vogue, Harper’s, Esquire, and the like. 

Q. What do you know about the Electric Auto-Lite Com- : 
pany? A. I don’t know much about their advertising. They 
run in high class magazines, that is all I know about them. 

Q. They make storage batteries? A. Yes. 

Q. What about the Eterna Watch Company of America, 
Inc? A. The Eterna Watch Company, I understand, is a 
very high priced watch that runs in a limited list of maga¬ 
zines. | 

Q. That is the well-known self-winding watch, is it not? 
A. That is true. 

Q. What about The Florsheim Shoe Company? A. The 
Florsheim Shoe Company is a large shoe concern—large 
advertisers. 

Q. And the Ford Motor Company? A. The Ford Motor 
Company is one of our big advertisers. 

Q. What about Paul Flato? A. Paul Flato is a very small, 
advertiser appealing to a very limited number of people, to 
those people who can pay the price of the jewelry. 

Q. What about Germaine Monteil? A. Germaine Monteil 
is one of our high class costumers running in a limited list 
of magazines. 

Q. The Gruen Watch Company. A. The Gruen Watch 
Company is one of the high-class watches. They use a selec¬ 
ted list of publications. 

Q. Girard-Perregaux. Do you know anything about them? 
A. I am not familiar with them. 

Q. General Motors Corporation? A. General Motors Cor¬ 
poration, of course, is one of our largest advertisers. 
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Q. The Hamilton Watch Company? A. The Hamilton 
Watch Company probably make one of the finest American 
watches and use a select list of magazines. 

Q. G. F. Heublein & Bro.? That is the brewery in Hart¬ 
ford. A. They make cordials, I believe. 

Mr. Hassell: Cocktails. 

Mr. Bromley: The advertising they place with us 
happens to be for A-l Sauce. 

By Mr. Bromley: 

Q. What about Harris Tweed Association, Limited? A. 
They use a select list of magazines. 

Q. Is that a clothing fabric house? A. Yes. 

Q. What about Hanan & Son, Inc.? A. Hanan & Son is 
one of the oldest shoe manufacturers. 

Q. The Hat Corporation of America, making Dobbs and 
Knox hats? A. The Hat Corporation of America use a 
select list of magazines. 

Q. Holeproof Hosiery Company? A. Holeproof Hosiery 
is one of our largest advertisers. 

Q. Hartmann Trunk Company? A. Hartmann Trunk 
Company is one of the few trunks that are nationally ad¬ 
vertised. 

Q. Hart Schaffner & Marx? A. One of our largest and 
really old clothing companies. 

Q. Hickok? A. Hickok belts are nationally known and 
advertised. 

Q. Interwoven Stocking Company? A. One of the big¬ 
gest stocking advertisers. 

Q. International Shoe Company? A. What is their trade 
name? 
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1 

Q. Roberts, Johnson & Rand A. Oh, yes. Well-known 
advertisers. 

Q. George Jensen, Inc.? A. George Jensen makes a very 
fine line of silverware and appeals only to the people who 
have the money that can afford that merchandise. 

Q. Johnston & Murphy? A. Johnston & Murphy shoes is| 
a well advertised shoe. 

j 

Q. Je Reviens (Worth). Do you know what that is? A.; 
No, I don’t. 

Q. Jantzen Knitting Mills? A. What does Jantzen make? 

Q. Bathing suits. A. Oh, yes; probably the biggest ad-> 
vertiser in bathing suits. 

Q. A. H. Pond, Inc., Keepsake Diamonds. A. A very 
small advertiser for a limited list of magazines. 

Q. Longine-Wittnauer Watch Company, Inc.? A. One of 
the biggest watch advertisers. 

Q. The Literary Guild of America? A. The Literary 
Guild of America, mail order books, I believe they run a; 
limited list of publications with large circulation. 

Q. P. Lorillard Company? A. P. Lorillard Company is 
one of our own accounts and advertise in magazines, news- j 
papers and the radio. 

Q. Mothersills? A. A very old remedy that has been ad-; 
vertised for years in newspapers and magazines. 

Q. Marlboro Cigarettes, Philip Morris & Company? A. 

i 

Marlboro Cigarettes appeal to women. They use high class 
publications and magazines exclusively. 

Q. Mallory Hat Company? A. A big hat advertiser. 

Q. Manhattan Shirts? A. Manhattan Shirts, the same j 
thing is true of them, a big shirt advertiser. 

Q. Mido Watch Company of America, Inc.? A. A small 
watch advertised in a limited list of magazines. 

Q. North American Aviation, Inc.? A. One of our big 
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aviation companies, using big space, institutional space in 
newspapers and magazines. 

Q. The New York Sun? A. The New York Sun, one of 
our leading newspapers using limited schedules. 

Q. Northern Furniture Company? A. I am not familiar 
with what they make. 

Q. Nunn-Bush Shoe Company? A. Nunn-Bush Shoe Com¬ 
pany, a consistent advertiser over a period of years in high 
class magazines. 

Q. Maker of shoes? A. Yes. 

Q. A. E. Nettleton Company? A. A. E. Nettleton Com¬ 
pany, a big shoe advertiser. 

Q. The Owens Yacht Company? A. I am not very famil¬ 
iar with their advertising. I know they use a few high class 
magazines. 

Q. Palm Beach Suits (Goodall) ? A. They are large ad¬ 
vertisers of Palm Beach suits in Esquire, Time and the 
similar men’s magazines. 

Q. Parfum L’Orle? A. A medium-sized advertiser of per¬ 
fumes using the high class magazines. 

Q. Phoenix Socks? A. Phoenix Socks is a big hosiery ad¬ 
vertiser. 

I Q. Pacific Mills? A. Also a big advertiser. 

Q. A. Stein & Company—Paris? A. Paris garters, use 
small spaced advertisements, very old advertisers. 

Q. A. Stein & Company is the maker of Paris men’s 
garters? A. Men’s garters, yes. 

Q. The Parker Pen Company? A. A big national adver¬ 
tiser in selected magazines. 

Q. Pepsodent? A. Pepsodent is probably the biggest ad¬ 
vertiser of tooth paste. 

Q. Phillips-Jones Corporation (Van Heusen)? A. Van 
Heusen is second only to Arrow in volume of space used. 

! Q. For shirts and collars? A. Shirts and collars. 
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Q. The Plaza Hotel? A. The Plaza Hotel in New York, 
New York’s foremost hotel, I would say; a limited list of 
publications. 

Q. Phillipe Patek & Company? A. That is considered one 
of the finest Swiss watches and uses a limited list of maga¬ 
zines. 

Q. Prince Matchabelli? A. Matchabelli perfumes is con¬ 
fined largely to the better class magazines. 

Q. Rolex Watch Company, Inc.? A. A very high class 
watch and they use a limited list of publications. 

Q. Renoir Parfums, Ltd. ? A. A small perfume advertiser 
using a limited list of magazines. 

Q. Sir Walter Raleigh pipe tobacco? A. Sir Walter 
Raleigh is an R. J. Reynolds brand, large advertisers. 

Q. The Rolls Razor, Inc.? A. The Rolls Razor is an 
English razor which advertises in a limited list of high 
class magazines. 

Q. Regal Shoes? A. A big advertiser. 

Q. Republic Aviation Corporation? A. A big advertise** 
at the present time, doing an institutional job. 

Q. Schiaparelli Perfumes? A. One of the bigger perfume 
advertisers, using a very select list of magazines. 

Q. A client of yours? A. Yes. 

Q. Skinner & Sons? A. Skinner satin, a real old com¬ 
pany, and consistent advertisers for 30 years or more. 

Q. What do they make? A. Satin linings. 

Q. J. P. Smith Shoe Company? A. I am not familiar 
with that name. 

Q. Sonora Radio & Television Corporation? A. Sonora 
Radio, one of the better radio sets and consistent advertisers. 

Q. The Sugar Manufacturers’ Association of Jamaica, 
Ltd.? A. Fairly limited advertiser in a few mediums. 

Q. Savoy-Plaza Hotel? A. One of the better hotels in 
New York City, a limited advertiser. 
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Q. The W. A. Sheaffer Pen Company? A. Sheaffer is 
probably the biggest fountain pen advertiser, consistent 
schedules in exclusive magazines. 

Q. Stetson Hat Company? A. Stetson Hat Company, one 
of the real old advertisers, using most of the men’s magazines. 

Q. Trabert & Hoeffer-Maubossin? A. I am not familiar 
with what thev make. 

Q. F. R. Tripler & Company? A. F. R. Tripler is one 
of New York City’s leading haberdashers, using leading 
men’s magazines. 

Q. T. W. A.? A. One of many airlines now doing quite 
an institutional advertising job. 

Q. U. S. Rubber Company? A. One of the big rubber 
advertisers, using quite a list of magazines. 

Q. Union Pacific Railroad? A. Union Pacific Railroad 
is one of the big railroad lines that is doing a consistent ad¬ 
vertising job. 

Q. Yultee Aircraft, Inc.? A. Quite a large advertiser in 
class magazines. 

Q. George E. Keith Company? A. I am not familiar 
with them. 

Q. Don’t they make Walk-Over shoes? A. Walk-Over 
shoes is one of the big shoe advertisers. I am not familiar 
with the name of the company. 

Q. Willys-Overland Automobile Company? A. Willys- 
Overland, a big automobile advertiser. 

Q. At the present time would you call that an institutional 
advertising campaign? A. Institutional advertisers, yes. 

Q. Wilson Athletic Goods Manufacturing Company? A. 
One of the big sporting houses and consistent advertisers 
for many years. 

Q. Is that comparable with A. G. Spaulding & Company? 
A. Yes, very definitely. 
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Q. Waltham Watch Company? A. Waltham Watch Com¬ 
pany, and has been consistently advertising for years—one 
of our better watch companies. 

Q. Wrigley’s Soap? A. Wrigley’s Soap, rather limited 
advertiser, but a fairly new advertiser in quite a few maga¬ 
zines. 

Q. Zenith Radio Corporation? A. Zenith Radio is one of; 
the very best radio sets, consistent advertisers. 

Q. What magazines did you include in the category of 
class magazines to which you have referred? A. I 
always consider magazines such as Time, Fortune, Es¬ 
quire, Vogue, Harper’s Bazaar, Cosmopolitan, Red Book 
as class magazines. In other words, magazines reach¬ 
ing people—we always consider class magazines as maga¬ 
zines reaching people having better than the average in-i 
come. 

Q. What about Life and the New Yorker? A. Life and 
the New Yorker definitely. I overlooked those. Life and 
the New Yorker, Time and Fortune. 

Q. What about the Saturday Evening Post? A. Well, 
that I always considered a mass magazine because of its 
tremendous circulation. We think in terms of class having 
the high price control circulation, and mass having an un-| 
limited circulation. 

Q. And you place Esquire in that class you mentioned?; 
A. I place Esquire in the class of high price control cir-; 
culation. 

Q. Do your company and you personally recommend 
Esquire as a sound advertising medium to your clients? 
A. We use Esquire for several of our advertisers, yes. 

Q. Is the character of the magazine and its reading audi¬ 
ence one that has an appeal of importance to advertisers? 
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Mr. Hassell: I object to that. We are coming 
to the question I think the court ruled out a while 
ago. 

Chairman Myers: The objection will be sustained. 
By Mr. Bromley: 

Q. Have you considered Esquire’s character as beyond 
reproach in placing advertising in this magazine for your 
clients? A. Well, frankly, I have never considered verv much 
the character of Esquire as being any different from any other 
reputable magazine we have used. I look upon Esquire just 
as upon Harper's or upon any other magazine in that group. 
I haven’t made anv distinction one wav or the other. 

* 4 / 

i Q. Are large national advertisers pretty careful in select¬ 
ing the kind of magazine which they use to reach their 
audiences? A. Definitely, yes. I know of a lot of adver¬ 
tisers who have kept out of quite a few magazines for years 
when they were not quite sure of their editorial appeal. 

Q. Based upon your experience in the advertising field, 
would you say that any of the advertisers in the list which 
you and I have just gone over would place any advertising 
in any publication of a questionable moral character? A. 
I doubt it very much. I know that our clients would not, 
because they consider it a reflection if they put them in a 
magazine that had any questionable standing. 

Mr. Hassell: I submit, if the Court please, these 
questions are along the same line. 

Mr. Bromley: I have only one more question and 
then you can have him. 
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By Mr. Bromley: 

i 

Q. You don’t believe, Mr. Orr, do you, that there is any¬ 
thing about Esquire that would reflect upon your client’s 
advertisements or their products? A. No, I do not. 

Mr. Hassell: I object to all these questions. 

The Witness: We have advertisers in Esquire who 
have advertised in Esquire for years and we have 
never had any complaints. 

Mr. Bromley: That is all. 

Cross Examination by Mr. Hassell : 

Q. What connection, if any, do you have with Esquire 
magazine, sir? A. No connection other than that of an ad¬ 
vertising agency placing space in all media. I mean, Es¬ 
quire is just one of hundreds of publications that we use. 

Q. How old are you, sir? A. I am 46. 

Q. How long have you been in the advertising business? 
A. Oh, at least 2S years. I started when I was about 18. 

Q. What year would that take us back to? A. Well, it 
takes us back 28 years. I haven’t figured it out. This is 
1943, it would take us back to about ’IS, doesn't it—1915. 
Q. You say you started in as an office boy? A. Yes, sir. 
Q. How long did you work at that before you became an 
official of your company? A. Oh, a good many years. 

Q. How many years? A. Well, it was about 10 years. 

It was more than 10 years. I have only been with them as 

! 

an official for 12 years, but I was 10 years more or less doing 
a lot of detail work in an advertising agency before I held 
any job of any great consequence. 

Q. You made this list up about which counsel questioned 
you, did you not? A. Sir? 
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Q. You made this list from which counsel questioned you? 
A. No, I didn’t make it up. 

Q. You didn’t make it up? A. No, I didn’t. 

Q. I thought you said you went through these issues of 
Esquire to determine what advertisers were in them. 

Mr. Bromley: He didn’t say that. 

The Witness: I didn’t make up the list. I saw the 
list. It was shown to me and I recognized the ad¬ 
vertisers as important national advertisers. 

By Mr. Hassell: 

Q. You don’t know whether they advertise in Esquire, do 
you, all of them? A. No, I don't know that. 

Mr. Bromley: You can have the list and check it 
against the list if you want it. 

Mr. Hassell: I was wondering what selection he 
made, whether he left any out. 

Mr. Bromley: If we left out any loaded dice we 
couldn’t have done that. 

Mr. Harding: They are indexed right in the back 
of each issue. 

Mr. Hassell: That is all. 

Redirect Examination by Mr. Bromley: 

Q. You don’t receive, you or your company, don’t receive 
any of your commissions or any payment from Esquire 
magazine, do you? A. Positively not. We operate on the 
same basis as every other agency operates, on a 15 per cent 
commission. You might say it is paid by Esquire. All the 
publications pay the advertising agencies 15 per cent on the 
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billing, so that is the policy that has been in effect for many 
years, so indirectly, really, the publication does pay: the 
agency, but that is a policy that has been established for 
many years. We don’t consider that we are paid by the 
publication. We consider we are paid by the clients,: but 
w’e deduct 15 per cent from the bill. 

Q. Who are your clients, the magazines or the adver¬ 
tisers? A. The clients are the advertisers. The advertiser 
pays the bill, and it costs the same amount to advertise direct 
as it would to advertise through an agency, so it depends 
upon how you want to be technical about it. We deduct the 
15 per cent commission from the publisher’s bill, but that is 
the customary practice in the advertising business. 

I 

Q. Now*, suppose the advertiser w’ent direct to the maga¬ 
zine, w’hat w’ould happen to the 15 per cent? A. Well, the 
publication w’ould retain the 15 per cent. They are not 
supposed to give the commission to any other than recognized 
advertising agencies. 

Mr. Bromley: That is all. 

! 

Recross Examination by Mr. Hassell: 

Q. You collect a fee from your clients plus this commis¬ 
sion from the magazine? A. No, sir; w*e only collect: one 
fee, and that is the 15 per cent of the billing. We collect 
that from any medium we do business with. If we advertise 
w’ith Esquire magazine we deduct 15 per cent from the bill 
and if w'e advertise with any other magazine we deduct 15 
per cent from the bill. 

Q. You refer to your clients. You mean you don’t; get 
any compensation at all directly from your clients? A. No 
compensation directly from clients. That is the policy that 
has been in effect and that is true of any advertiser. 
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Mr. Hassell: All right. 

Mr. Bromley: That is all. 

(Witness excused.) 

Mr. Bromley: Dr. Aaron Eiseman. 

Dr. Aaron Eiseman, a witness called by and on behalf of 
the Respondent, being first duly sworn, was examined and 
testified as follows: 

Direct Examination by Mr. Bromley: 

Q. WTiat is your name, sir? A. Aaron Eiseman. 

Q. And you live where, Doctor? A. New York City. 

Q. You are a Rabbi, are you? A. Yes, sir. 

Q. And what education have you received? A. You mean 
secular or theological? 

Q. Both. A. I have attended the Jewish Theological 
Seminary of America. I attended, of course, public schools, 
and am a graduate of New York University with a Bachelor’s 
degree, Columbia University post-graduate course, Master 
of Arts. 

I guess that’s about all. 

Q. How long have you officiated as a Rabbi? A. Forty 
years. 

Q. And with what churches have you been associated? 
A. My first congregation is not in existence any more. It 
is combined with another. It was called the Beth-Israel 
Temple, 72nd and Lexington Avenue, New York. I stayed 
there 14 years. 

Then I went to Mt. Nebo Temple, situated at 79th between 
Columbus and Amsterdam Avenues. I was at Mt. Nebo 
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14 or 15 years and then to the Hebrew Tabernacle at 164th 
near Broadway. I stayed there about four years and now I 
am beginning to take life a little easy. But I have offi¬ 
ciated in the congregations, I guess, actively preaching, and 
associated with the synagogues about 37 years, although I 
still continue to function as a minister. I still marry and 
bury people and go around lecturing and am active in 
congregational and community life. 

Q. Now, in your rabbinical work what association, if any, 
have you had with young people’s organizations? A. Wejll, 
nowadays I think we are beginning to realize we have got 
to get hold of the young. I think every congregation today, 
not only Jewish but Christian, are beginning to open up 
young people’s organizations. j 

Ministers are very vitally interested in every phase ;of 
young people's lives. We had young people’s organizations 
in my congregations and a union of all the young people’s 
organizations, at conferences w'liere representatives of* all 
young people’s organizations could come together once a 
year and discuss the problems of young people. 

Q. Are you also Chaplain at the Florence Crittenton 
League in New' York City at the present time? A. I am: 

Q. What is the Florence Crittenton League? A. The 
Florence Crittenton League is a house situated at 20th 
Street between 9th and 10th Avenue and it has been there 
for many, many years. It has been maintained by a number 
of very fine w'omen. 

Some of the finest prominent women in the city of .New 
York are affiliated w'ith that organization. 

It is a house of detention, all girls—no males—delinquent 
girls, girls w*ho have gone astray, girls that have run away 
from home and their parents in looking for them have not 
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been able to find them and they have gone to court and when 
they are found this house of detention takes hold of them 
and they remain there until they are called to the Domestic 
Relations Court or the Magistrate’s Court as a witness, and 
then the court disposes of their case and they go wherever 
they are asked to go. 

I have been Chaplain of the Florence Crittenton League 
for 25 or 30 years. 

There was also a priest representing the Catholic girls and 
a minister representing the Protestant girls, and a rabbi 
representing the Jewish girls. We go there whenever we 
are called. 

I am called perhaps less because there are not so many 
Jewish girls in proportion. Whenever I am called there, 
however, we have a service for them, we advise them, and 
we consult them and try to show what is the right road to 
get back on. 

The}* are very minor cases sometimes, and some have 
gone through pretty nearly everything a young girl could 
go through. It is very sad and tragic in many cases. 

Q. Have you had any work as a teacher, Doctor? A. Oh, 
ves. Before I became a Rabbi I was a teacher in the even- 
ing schools that taught English to foreigners in Browns¬ 
ville, which is a thickly populated Jewish district, and I 
have been teaching in my own school. I have always felt 
that the minister should always be a teacher. In fact, it 
is traditional among our people that a Rabbi shall be a 
teacher. 

I have taught confirmation classes, I have been a super¬ 
intendent in our religious school, which every Rabbi is, and 
I have been very much interested in education in every form. 

Q. Have you had any war service as a chaplain? A. 
During the Mexican mobilization, you know when we had 
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that little trouble in Mexico about 1915 or 1916—I don’t 
remember the exact date, but I know it was one of those 
years—I, together with two other social workers, was asked 
to go down to the various encampments down South to 
look over the situation and see what could be done. Of 
course, we were representing the Jewish community—a lot 
of our boys had gone from New York, and we were asked 
to see what could be done to make their life happy and, if 
possible, establish reception places where they could cdme 
and sit around on furlough and even, if possible, to arrange 
dances and get them to meet some of the nice people of the 
community. 

I went to San Antonio and El Paso and Douglas, 
Arizona, and what the U. S. O. is trying to do now we tried 
to do in 1915 and 1916 when there were no U. S. O.’s. 

That is the type of work we did. 

I was not an official chaplain. I just represented a com¬ 
mittee of New York Jewry. 

In the first war work I was a chaplain. 

Q. In the first World War, you mean? A. The first 
World War 1 was a chaplain. And I used to go around to 
camps and do chaplaincy work and then I was placed at 
Hospital No. 1. That was at the Greenhuts Building on 
6th Avenue and 18th Street in New York. That was the 
hospital that received most of our wounded boys just as 
they came off the transport. It is estimated that at least 
40,000 of our wounded boys came through that hospital. 
They had to be deloused—I need not tell you gentlemen that 
the most tragic things any man could ever witness was seen 
there. 

Wonderful work was done there. The women of New York 
were marvelous, as they always are. When the boys were 
convalescing we took them to ball games and theaters and 
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to see the sights and those that were bed-ridden had flowers 
on their tables and we gave them all the delicacies, the best 
food, and, as I say, it was a beautiful piece of 'work. I 
stayed there until the hospital closed. 

Q. When was that? A. I think that was around 1916 to 
1918. I think the hospital was open about two years. 

Q. Now, at my request have you examined the material 
which has been cited and specified here as obscene, lewd, 
filthy, indecent, and lascivious, in the Esquire magazines 
for the eleven issues of 1943? A. I have. 

Q. On the basis of your knowledge and your experience 
and on the basis of your contacts with young men and 
women, are you able to give us your opinion as to the 
likely effect of this material on normal average human 
beings? A. Yes. 

Q. Based upon that knowledge and experience, will you 
state whether in your opinion this material is apt to have 
a harmful or detrimental effect on average persons in any 
age group? 

Mr. Hassell: I object to this testimony as opinion 
testimony. I submit Doctor Eiseman has not shown 
by his answers thus far that he is qualified to answer 
this question or to furnish any information which 
would be of value to this Board. 

Chairman Myers: The objection is overruled. 

Mr. Bromley: Will you read the last question, 
please? 

(Question read.) 

The Witness: I don’t think it would have a 
harmful effect. 
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Mr. Hassell: In what age group? 

Mr. Bromley: Any. 


By Mr. Bromley : 


Q. In your opinion, is there anything obscene, lewd, lasciv¬ 
ious or filthy in any of the cited material? A. I don’t be¬ 
lieve so. 

Mr. Cargill: What was the Doctor’s answer to the 
previous question? 


(The previous question and answer were read.) 
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By Mr. Bromley : 

Q. In your opinion, is there anything in this material, 
whether textual or pictorial, which would have a tendency 
to corrupt the standards of what is right and wrong as re¬ 
gards the sexual relation, or to stimulate sexually impure 
acts and thoughts? A. I don’t think so. ! 

Q. And based upon your knowledge and experience, gained 
in your 40 years as a Rabbi, will you state, in your opinion, 
whether the complained of material violates in any way the 
current standards of morals in the community, as you have 
observed them? A. I don’t think they do. 

Q. In the course of years of your experience, Doctor, have 
you observed a constantly changing standard of morals in 
the community as affects frankness and candor of expression 
and illustration by the use of the feminine form? A. Def¬ 
initely so. 

Q. Do you recall the poem, “Benedicts awake,” in. the 
January, 1943, issue of Esquire? A. Yes. 

Q. Referring to that poem specifically, in your opinion, 
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is there anything lewd, lascivious, filthy, indecent or obscene 
in it? A. I don’t think so; no, sir. 

Q. Will you give us your reasons for that opinion, Doctor? 
A. The very name “Benedicts”, of course, refers to a married 
man or married men. We usually put people in two classes, 
benedicts and bachelors. 

These are married men. I suppose the story had gone out 
that thev are going to call married men to the front to be 
soldiers, draft them. 

Here is a poem which tells married men that the time is 
coming when they have to give up the joys of their married 
life, the pleasures of their married life, that Hitler is coming 
and Tojo is coming and “You fellows are going to be taken 
away from these things. Beware, be safeguarded, lose your 
complacency, wake up.” 

That is the only thing I can see in the poem. I see nothing 
that is obscene or in any way immoral in a poem which says 
to a man who is married, who has a right to indulge in sexual 
things,—I see nothing wrong in having a poem of that na¬ 
ture. 

Q. Have you examined all of the various Varga girl draw¬ 
ings appearing in the eleven issues? A. I have. 

Q. In your opinion, is there anything obscene, lewd, lasciv¬ 
ious, filthy or indecent about them? A. No, sir. 

Q. Will you look specifically, Doctor, at page 107 of the 
March issue of Esquire, which is the hill-billy cartoon of the 
women with the two children, in the act of nursing one of 
them? A. Yes. 

Q. Do you find that obscene, filthy, indecent or lewd? A. 

I certainlv don’t. 

%> 

Q. What is the basis of j our opinion with respect to that 
cartoon? A. First of all, it is a cartoon. It is a mother nurs¬ 
ing her child and the other child is bawling, probably a little 
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jealous of the one that is being nursed, and wants to also be 
nursed. • j 

i 

It is a hill-billy way of putting the thing, but I don’t see 
anything obscene in a mother nursing her child. I have seen 
these things right in the city of New York. 

You can go to the slums and see Italian women and Jewish 
women on a 'warm night, sitting on the stoop, nursing their 
children. There is nothing obscene there. It is a perfectly 
natural, legal, moral thing. It is God’s way of arranging 
things and I would like to see a great many more mothers 
take their little bundles of flesh to their bosom and nurse 
them. 

I don’t see anything here that is in any way impure, im¬ 
moral, or lascivious in this cartoon. 

Q. Now, will you direct your attention to the verse in the 
April issue of Esquire on page 38 in connection with the 
Varga girl picture, which picture is entitled: ‘‘Peace, it’s 
wonderful”, and tell me whether you find in the verse, either 
with or without the picture, anything that is obscene, in¬ 
decent or immoral in the picture or in that little piece of 
poetry. A. I don’t see anything obscene, indecent or im¬ 
moral in that picture or the verse. 

Q. Do you think there is anything contained in the verse, 
taken with or without the picture, which would tend to cor¬ 
rupt morals among any part of the people in your experience, 
Doctor? A. Definitely not. 

Q. Do you think there is anything in the verse or picture, 
taken together or singly, which would have a tendency to 
lower standards of right and wrong so far as sex matters are 
concerned? A. No, sir. 

Q. In your opinion as a clergyman, based upon your ex¬ 
perience, would you say there is anything objectionable in a 
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moral sense, to reference in a magazine of general circulation 
to normal sexual relations between husband and wife? A. 
Certainly not. 

Q. Have you read the article entitled “The Court of Lost 
Ladies” in the April, 1943, issue? A. Yes, sir. 

Q. What is your opinion with respect to that article? A. 
I found that especially interesting from my point of view. 
It is the writer's account of what he saw at a night court. 

I have seen exactly what he has seen in that article. I 
know exactly what goes on in the night court, but not only 
that, my brother-in-law was a clerk in the night court for 
30 years and he used to tell me what goes on. 

Q. Do you think the article is accurate? A. I think the 
article is very accurate. I think it is an exact reproduction 
of what goes on in the night courts day after day, and night 
after night. 

Q. Do you think there is anything morally detrimental or 
harmful to any class of society in a magazine publishing a 
report such as this is? A. Definitely not, and may I go a 
little further? I go to the Florence Crittenton League. 
There are some girls there who have perhaps had their first 
offense along these matters. 

In their blindness and stupidity they may be looking for 
such a life, an easy life, they think. If I could have that 
chapter, that part of it, and take that to the Florence Critten¬ 
ton League and read it to those girls and let them see that 

this is what thev will have to meet some dav if thev don’t 

v * %> 

look out, these are the humiliations and degradations and the 
heartaches and tears, that you girls, if you persist in going 
down the road that you think is going to be glamorous and 
full of life and ecstasy and pleasure, are going to have. 

I would say: “You won’t be able to look anybody in the 
face, your parents or relatives or anyone.” 
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I think it would have a very beneficial effect on them. 

I saw’ nothing in that article that was in any way immoral. 
I think it is a fine educational article and that anybody read¬ 
ing a thing like that might be deterred from such a life and 
those who are in that life would say: “God help me! I don’t 
want to go through a thing like that.” 

Q. Turning to the June issue, page 134, do you remember 
the article on libels which the rough Western editor pub¬ 
lished in his newspaper? A. I would like to refer to that. 

Q. June, page 134, entitled “Libel suits were as wine to 
that hell firin’ editor of the old West, Dave Day.” A. Yes, 
I read that. 

Q. Do you notice that there is a reference to a paragraph 
or two which that editor printed in his paper about two wed¬ 
dings being on schedule for that week and that that kind 
of weather made people think of two in a bed, spoon fashion? 
A. Yes. 

Q. What kind of reference is that, Doctor, or would it be 
read by people who look at it? Is it a reference to marital 
relations or otherwise? A. It is announcing a social item 
in the paper about two weddings going to be on the calendar. 

Q. It is a pretty rough reference, isn’t it? A. It would 
not be the right thing to do. It is rough. 

Q. Do you think it is obscene or indecent? A. It is cer¬ 
tainly not obscene to refer to the announcement of two wed- 

i 

dings. 

Q. What is your view of the publication of that four line 
epitaph that follows the wedding reference? Do you consider 
that to be obscene or indecent when printed in a magazine 
of general circulation? A. I wouldn*t call it obscene. I 
would say it is inelegant language, but I don’t see how any¬ 
body's morals could be affected by a thing like that. I have 
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heard it many times. It is an old epitaph that goes back 
many, many years, and people are not affected by it. 

Q. And, further, have you read the paragraph about each 
correspondent of the paper being assigned his own asterisk? 
Do you remember that? A. Well, we know what an asterisk 
is. It is a punctuation mark, isn’t it? 

Q. Do you get any dirty connotation from that, Doctor? 
A. No, sir; I can’t get anything dirty about it. 

Q. Now, suppose you separated the last word so that the 
last sentence read: “Each correspondent will have his own 
ass to risk”. Would that change your opinion of it? Do you 
consider that the word “ass” is an indecent or obscene word? 
A. Not according to our modern standards of talking and, 
reference to the word “ass” is peculiar. It just comes to me 
now. 

I used to teach the girls in the Sunday School classes, and, 
of course, the Tenth Commandment: “Thou shalt not covet 
they neighbor's wife, nor his house, nor his maid-servant, 
nor his ass, nor anything of thy neighbor.” 

years ago there used to be a little titter, a little laughter 
amongst the kids, misinterpreting, but later on when they 
probably understood and really heard the expression, it was 
not the same. 

Q. Now, will you look, Doctor, at the July issue, page 76, 
the picture of a scene from a show called “By Jupiter”. Look 
particularly at the degree of exposure exhibited by the show 
girl in white in the center of the picture. Do you find any¬ 
thing indecent, obscene, lewd, or lascivious in that picture? 
A. I do not. 

Q. Would you think that the publication of a picture such 
as that in a magazine of general circulation would have any 
adverse effect morally upon any class of society that you 
know? A. I do not. 
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Q. Is that a commonplace thing on the New York stage 
and other stages, as you know them? A- Yes. 

Q. And is it commonplace now to publish such pictures 
as that in magazines of general circulation? A. Decidedly 
so. , | 

Q. Would you think that public reaction to this picture 
would have been different 20 or 40 years ago? A. I think 
it would. 

Q. Would the publication of such a picture as that be con¬ 
demned 40 years ago, do you think? A. There is a possibil¬ 
ity, considering the conservativeness with which we looked 
upon these things. I don’t know whether it would be elimin¬ 
ated, but I think a lot of people would have felt it was not 
the right thing to do. 

Q. As of that time? A. Of course, at that time. 

Q. Have you observed, Doctor, a change in the times in 
the last forty years as to the propriety of revealing the femi¬ 
nine form both in our life and in picture magazines and in 
advertising? A. Decidedly. 

Q. And has the tendency been towards greater frankness 
and forthrightness in that respect? A. Decidedly. 

Q. Did you read the story “The Portrait Above the Fire¬ 
place” in the Ooctober, 1943, issue of Esquire? A. YeSj sir. 

Q. What is your opinion with respect to that story? A. 
There is one story that appealed to me very much. I think 
it is a beautiful thing. 

Here the boy is left an orphan, according to the story, 
with a great yearning for companionship and love and he 
gets this picture and puts it over his fireplace and thinks of 
it. It is probably a very beautiful girl or woman. And he 
goes to bed and dreams of her. 

This picture is an inspiration to him and it inspires him 
to such an extent that he rises on the rungs of the ladder 
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and studies hard and becomes a lawyer and gets a great deal 
of good, healthy thought and happiness out of this picture. 

A foolish drunken friend tells him that that picture he 
h?is had on his mantel is a mistress, a fallen woman. It was 
a verv unfortunate thing that a fool like that should have 
ever tried to shatter the ideals and dreams of this fine boy. 

I don’t see that in any way, not even by the greatest stretch 
of the imagination, that there can be anything obscene or 
lewd or impure or immoral in the entire article. 

I am glad that the boy didn't take the advice of his 
drunken friend. Maybe that boy had gone to a church and 
had heard a sermon that is preached very, very frequently 
in the Christian church, the fallen woman who was met by 
Christ on the road and the populace were about to stone that 
woman because of her sinfulness. Christ turned to the 
crowd: ‘‘He who is without sin, let him cast the first stone. 
Go, and sin no more.” 

If you want to put things in a picture, perhaps the boy 
may have had the picture and thereafter he said: “This is 
still my mother, no matter what my drunken friend has said 
about her.” 

That would be my interpretation as a minister. 

Q. Now, Doctor, having examined all of the complained 
of material, will you please state whether, in your opinion, 
taken collectively in any one issue, or singly, it is obscene, 
indecent, filthy, lascivious or lewd? A. I don’t think col¬ 
lectively or singly that there is anything obscene or lewd in 
those pictures. 

Q. Taking all of the material collectively in any one issue, 
or singly, do you think it would have the tendency to corrupt 
the morals or lower standards of right or wrong with respect 
to sexual relations or to stimulate sexually impure thoughts 
in the normal average human being? A. I don’t think so. 
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Q. Is that your opinion, Doctor, even though you consider 
the material collectively in all of the eleven issues? A. That 
is my opinion. 

Q. Have you ever been a subscriber to Esquire? A. Yes, 
sir. 

Q. For how long? A. The last three years. 

Q. Are you a regular reader of the magazine? A. Yes, sirl 
Q. Do you have it in your house? A. Yes, sir. 

Q . Do vou have anv children? A. I have two sons. 

•/ « j 

Q. Do you know* whether or not they have read it during 
their adolescence? A. They have. 

Q. Do you know what their reaction to the publication 
has been? A. They like it very much. In fact, both of them 
have told me that. 

Q. Have you ever had any objection to its being around 
the house and their reading it or looking at it? A. No, sir. 

Q. And have you recently donated your collection of Es 
quire copies to any organization? A. Yes, sir. 

Q. What one? A. I sent it to the U. S. O. branch at the 
most fashionable Temple in Yew York, Temple Emanuel, 65 
Street and 5th Avenue, where they have given over the entire 
vestry room, the Louis Marshall room, to the U. S. 0. 

When I moved from one apartment to another I had about 
50 copies, and I decided to send them over to them and I 
got a letter of thanks from the authorities there telling us 
that the boys were very, very fond of Esquire and making 
good use of them. 

Q. Have you made an examination of these eleven issues, 
not only limited to the complained of material, but generally, 
as to their general contents? A. Yes, sir. 

Q. All the issues? A. Yes, sir. 

Q. In your opinion, is there any one of the eleven issues 
which, taken as a whole, panders to the prurient taste or 
over-expresses the sex side of life? A. No, sir. 
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Q. Now, has your experience been with the so-called privi¬ 
leged class of our society or with the middle or even less 
privileged classes? A. I would say the middle class, also 
the under-privileged, the poor. 

Q. Where were you bom and brought up, Doctor? A. 
New York City. I was born on the east side, in the slums. 

Q. Were you brought up there as a youth? A. My earliest 
days were spent there. 

Q. So your experience has been with the poorer people in 
that metropolis? A. Yes. 

Q. For part of your life, anyway? A. Yes, practically all 
of my life, because my sisterhood in the congregation had 
what is known as a milk-fund where poor people could apply 
for and get free milk, and most of these cases, of course, 
came from the poor districts, from the Bronx and the east 
side, and I would go down there and hear reports from the 
sisterhood in the meeting and come in contact with the poor¬ 
est of the poor. All of my ministry has been in connection 
with that. 

Q. Would you say that our current day standards are fea¬ 
tured by frankness and forthrightness of expression with re¬ 
gard to sexual matters, differing from that which prevailed 
40 vears ago when vou started out as a Rabbi? A. Most 
decidedly so. 

Q. You believe, Doctor, that as a Rabbi, so far as such 
frankness and forthrightness of expression with regard to 
sexual matters that the tendency in the majority of cases has 
been to build up a resistance against lewdness and sexual 
impurity, rather than to break down our moral standards? 
A. I am emphatically of that belief. 

Q. In your opinion, can you tell us, after your examina¬ 
tion of the issues of this magazine as a whole, whether such 
material complained about furnishes the dominant note on 
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the issues taken as a whole, or whether it does not? A. It 
does not, certainly not. j 

Q. Are there among the major parts of these issues many 
pages which are devoted to worthwhile subjects quite differ¬ 
ent? A. Yes, sir. Well, the reason, is I looked at the con¬ 
tents and I see so many articles bv men that I have known 
myself. Sholom Asch. 

Q. Who is he? A. Sholom Asch is the great Jewish novel¬ 
ist who, by the way, has written two books on the New Testa¬ 
ment, on the Nazarene and St. Paul, that are acclaimed to 
be probably the finest pieces of work on those two characters 
in existence, and I advise everybody to read those books and 
get the greatest amount of inspiration, especially “The 
Nazarene”. 

On this Mr. Phelps, everybody knows the outstanding type 
he was and that under no circumstances would he ever con¬ 
tribute to any magazine or any article that would in the 
least be obscene or lascivious or immoral. 

Q. You refer to William Lyons Phelps? A. William 
Lyons Phelps who just died about three months ago. 

Q. Do you notice that each issue of the magazine features 
many articles about sports? A. Yes, sir, very popular part 
of the magazine, sports. 

Mr. Bromley: That is all. 

Cross-Examination by Mr. Hassell: 

Q. Doctor, what shade of Jewish life— A. What is that? 

Q. What shade of Jewish life is your congregation repre¬ 
sented by? A. My first congregation was conservative, the 
rest reformed. 

Q. The more recent, reformed? A. Yes. 
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Q. You have never been connected with an orthodox con¬ 
gregation? A. Not a strictly orthodox one. We have three 
kinds of congregations, orthodox, conservative, and the re¬ 
formed. 

Q. Of these the reformed are the more liberal, Doctor? 
A. Yes, sir. 

Q. In thought, than the others? A. Yes, sir. 

Q. Now how much contact have you had with teen-age 
boys and girls, adolescent, and immediate post-adolescent? 
A. Well, a junior organization of adolescent boys and girls, 
post-graduate girls and boys. We have the Young Folks 
League and Junior Organization, we all come in contact with 
them. 

Q. How close are young Jewish people to the Rabbi of a 
congregation? A. The same, I suppose, as in even* other 
congregation, Christian or any other form. I wouldn ? t say 
they are intimate, yet in many cases we find certain classes 
of boys that come closer to the Rabbi than others, not that 
the Rabbi in any way tries to shun that intimacy. In fact, 
we try to develop it as much as possible. I can say that in 
all my ministry I have been very close to my boys and girls, 
so much so that there is hardly a week passes now that these 
boys and girls, grown to manhood and womanhood, do not 
come to me and ask me to marry them when the time comes, 
in spite of the fact that all these years have intervened and 
I may not have seen them or heard from them, yet they re¬ 
member me because of the years they spent with me in my 
religious school or in the Young Folks League. 

Q. Do these young people in the Jewish congregation, as 
a general rule, come and confess their sexual derelictions and 
so forth to the Rabbi? A. No, we have no confession. 

Q. In how many instances during your 40 years as a Rabbi 
has any member of your congregation, adolescent or young 
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man, come to you and confessed as to what might have caused 
him to have sexually impure thoughts and to practice so- 
called self-abuse for instance? A. How many cases? 

Q. Yes. A. I wouldn't say there were many. There were 
individual cases of boys that I am intimate with, but those 
have come into my studv and told me about these intimate 
relationships. 

Q. Those were the rare cases, though, weren’t they, Doc¬ 
tor? A. Well, they are not so rare now as they were yeai*s 
ago. 

Q. I understood you to say that now, though, for the last 
four vears vou have not been officiating as a Rabbi? A. 2sot 
connected with any congregation. 

Q. Since 1936? A. Since 1936, yes, but still active in the 
community and still a chaplain of the Florence Crittenton 
League where I have interviews continually with those peo¬ 
ple. 

Q. Y’ou want this Board to understand that, as a general 
rule, the young people in your various congregations would 
come and tell you or volunteer to you just what things, pub¬ 
lications and other things, caused them to have sexual desires 
and made them especially or unduly sexually stimulated? 
A. I don’t get the first part of your question. 

Q. Do you want this Board to understand that as a general 
and usual thing the young people in your congregation have 
come to vou and confessed voluntarily what caused them to 
become sexually stimulated? For instance, a magazine of 
this sort. Do you want the Board to understand that the 
youths of your congregation usually did that? A. No. 

Q. Do you consider the girls in the Florence Crittenton 
Home immoral? A. Not all of them. 

Q. Not all of them? A. Oh, no, not all of them. 

Q. As to those that you contacted, did you ever run across 
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cases where they confessed to you that they were brought to 
that condition by obscene matter in print or pictures? A. 
Xo, sir, never have. 

Q. Xo obscene matter in print or pictures whatsoever? A. 
Xo, sir. 

Q. In the Hebrew’ Schools, in the congregation schools, 
children are usually under 13 years of age, aren’t they? A. 
Xo, sir. 

Q. Would you say the majority of them are under 13? A. 
Xo, sir. In some schools we have a very large number who 
are beyond 13. 

Q. You are speaking now of the schools? A. Yes. 

Q. Comparable to the Christian Sunday school? A. Sun¬ 
day school. 

Q. You have a large majority above 13? A. Xot the large 
majority. I would say a fair proportion. 

Q. In some there is a majority above, but, as a matter of 
fact, in most of them the majority is 13 and below*, isn’t it? 
A. I wouldn’t know* what proportion, but I know that there 
is a tendency nowadays to try to get these boys and girls 
in their adolescent period, w*hereas in former days, when 
they graduated from the religious school, many of them 
would leave. Xow* the tendency is to keep them. We have 
post-graduate courses in the religious school and when we 
get them out of the post-graduate and graduate them w*e try 
and keep them and get them into the junior organizations 
and the Young Folks League w*here they can have dances 
and entertainment. The thing is to get them and keep them 
under the auspices of the church, the wholesome auspices of 
the church. 

I suppose twenty-five, or thirty, or forty years ago if it 
was suggested that w*e have dances in the church the Board 
of Deacons would raise their hands in alarm, but today the 
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Board of Trustees in my Temple said, “Let us have all the 
dances we can; let us have the boys and girls right here in- 

j 

stead of running around to Roseland or on the Great White 
Way. Let us have them here where they can meet other boys 
and girls,and I think that is a great idea. 

Q. Are not other Rabbis different from you as to the in¬ 
decency of this Esquire magazine? A. Oh, I imagine that 
they might differ. They are entitled to their opinions. 

Q. They are entitled to their own opinions? A. Th£y 
would be entitled to their own opinions. 

Q. Probably other Rabbis who have had just as much ex¬ 
perience as you? A. Very possible. They would be entitled 
to their opinion, but may I say just this one word. 

Q. Just a minute. Doctor. A. All right. 

Q. Do the majority of the Jews belong to the reform or¬ 
ganization or the reform— A. Temple? 

Q. —congregations or Temples? A. The largest major¬ 
ity? 

i 

Q. Yes. A. It all depends on what city you are in. 

Q. Well, for instance, do you know anything outside of 
New York City? A. I know something about it. 

Q. Well, take New York City. Out of the majority of the 
Jews in New York Citv how manv are members of the reform 
congregations, and in the conservative, and orthodox congre¬ 
gations? A. In New York Citv I would sav that as to reform 
and conservative thev would have more than orthodox. You 
see the orthodox members were increased by immigration, 
people coming from Russia and Poland. They were orthodox 
and they came here and replenished the orthodox stock. The 
children of the orthodox did not remain orthodox; they 
graduated into the reform movement, into the up-to-date 
movement as they felt. I don't know how many of you gentle¬ 
men know what orthodox means, or what an orthodox con- 
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gregation is, but an orthodox congregation is one where the 
sexes are separated, where the men are downstairs and the 
women are upstairs, and the sendees are all in Hebrew, no 
English, unintelligible to an intelligent boy of today; there¬ 
fore, the reform congregation has received a tremendous 
number of the orthodox, so I would say that the reform 
temples are in larger numbers than the orthodox. 

Q. The reform has a larger number than the orthodox has 
in New York City? A. Yes, and in all large cities. The same 
applies to all large cities. 

Q. But how about the consenatives? You have left the 
conservative out of New York City. A. The conservative are 
in between. The consenative is not a very large number. 

Q. Well, are there more in the conservative than the ortho¬ 
dox combined and in the reform? A. No, I wouldn't sav 
that. There are more orthodox than there are conservatives. 

Q. There are more orthodox than conservative? A. Yes. 

Q. But there are less of those two combined— A. Than 
in the reform. 

Q. In New York City than there are of the reform that 
are in the majority? A. Yes. 

Q. Do you have any statistics or anything to base that on? 
A. There is no way of finding that out. I have never seen 
an}* statistics revealing how many orthodox Jews or reform 
Jews or conservative Jews there are. We have never tabulated 
them that way. The only way would be to get it from the 
different congregations. 

Q. Can you state how many congregations there are in 
each one of these three groups in New York City? A. You 
mean Temples? 

Q. Yes. How many does the reform have as compared with 
the total number of conservative and orthodox? A. You see 
we are different from any other denomination. In New York 
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you may have dozens and dozens of very little, what they 
call Chevres, that is an association of orthodox Jews; they 
call themselves a congregation. They may have a little loft 
or a room in a building and they call themselves a congrega¬ 
tion; or you may have a regular orthodox congregation of 
which I don't think there are more than 15 or 20 in the con¬ 
gregation. Those are the predominant ones. 

On the other hand, the largest congregations, the most 
influential congregations in New York are the reform con¬ 
gregations. Like from 79th Street to 96th Street you will 
find a dozen of the largest reform congregations probably in 
America, and you will find just two or three orthodox con¬ 
gregations and just about two conservative congregations. j 
Q. Would you say that that same proportion will hold 
throughout the United States? A. I think so. 

Q. Are you familiar with the number of reform congrega¬ 
tions in the City of Washington? A. No, sir, but I know 
there is one very large reform congregation. 

Q. Would you be surprised if you were told there is only 
one reform congregation but thirteen conservative and ortho¬ 
dox congregations in this city? A. No, I wouldn’t be sur¬ 
prised. That may hold true in some communities but it all 
depends on what you call an orthodox congregation. As i 
said, it may be a congregation of 25 members and still call 
itself a congregation. I know one thing, they are not large 
congregations with large membership, whereas the reform 
congregation includes probably the most prominent members 
right here in Washington. 

i 

; 

Chairman Mvers: The orthodox have cantors and 
schoichets, do they not? 

The Witness: What is that? 

Chairman Mvers: Schoichets. 

* 
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The Witness: The reform may have them also. 

Chairman Myers: The reform have cantors and 
schoichets? 

The Witness: No, no schoichets; they just have 

i cantors. The schoichets are only in the orthodox. 

Chairman Myers: We will take a short recess. 

(Whereupon a short recess was taken.) 

By Mr. Hassell: 

Q. Doctor, is it a fact that the wealthier Jews are usually 
associated with the reform congregations? A. That is the 
impression that a lot of people have, but there are wealthy 
people connected with orthodox congregations, too. 

Q. But more in the reform congregations, Doctor? A. I 
would say yes. 

i Q. Doctor, is it a fact that clergymen generally are strong¬ 
ly in favor of maintaining the sanctity of marriage? A. 
Yes, sir. 

Q. You say yes? A. Yes, sir. 

Q. If that is so, do clergymen generally and do you ap¬ 
prove of jokes glamorizing the illicit relation, sexual re¬ 
lationship? A. It all depends on the joke. After all, in our 
day there has been such a liberalization in regard to these 
things and I think that most clergymen realize the changes 
that have taken place and they begin to understand that 
marriage, sexual desires and appetites are normal and legal, 
physically and spiritually; that unless the joke is really 
a verv licentious one— 

Q. If it deals with illicit relationship, Doctor, that is 
what I have reference to. A. Such as rape, will you say? 

Q. Well, cartoons dealing with illicit sexual relationships. 
A. I don’t think there would be any objection to them. 
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Q. You would not object to it? A. I would not object to 
it. 

Q. Have you, say, let up a little on the effect of that por¬ 
tion of the Tenth Commandment vou cited, “Thou shalt 
not covet thy neighbor’s wife”? A. What do you mean, 
let up? I 

Q. Well, do you believe in that? A. Yes. 

Q. Do you practice that? A. I certainly do. 

Q. You practice it in so far as literature is concerned 
affecting that relationship? A. Yes, sir. 

Q. In the November issue of Esquire, page 52, I call your 
attention to a cartoon in colors showing a sheik talking tjo 
a couple of possibly slave girls, but with hair-dos and 
facial contours indicating they might be American girls, 
and another Oriental gentleman going off in the distance 
has his arm about two girls and underneath the legend, 
“Such a neighbor, always borrowing.” Do you think that 
that reflects upon the sanctity of the marriage relationship 
in the United States where this magazine is being circu¬ 
lated? A. Decidedly not. 

Q. You don’t? A. No, sir. 

Q. You think so far as the Tenth Commandment is con¬ 
cerned it would have no application to this? A. No, sir. 

Q. Well, the sheik in the distance not only coveted his 
neighbor’s wife, or his women, but he went and borrowed 
them actually and he is taking them away, isn’t that the 
fact? A. You must remember vou are not in America here. 
That is an old custom in the East. 

Q. But why publish that in an American magazine cir¬ 
culated throughout the United States? A. Oh, there is 
nothing obscene about it, unless what you read into it. I 
don’t see any lewdness or any lasciviousness in it. I 
don’t see that that cartoon would in any way arouse any 
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sexual desires or lower the moral standards of anyone look¬ 
ing at it. I don’t think anybody looking at it would ever 
even think of the Tenth Commandment. 

Q. Probably have never heard of the Tenth Command¬ 
ment? A. Well, they have heard of it all right, more than we 
think, but I don’t think they would ever, in any way, ever 
connect the Tenth Commandment '“Thou shalt not covet” 
with this here Oriental custom of borrowing even his wife. 
In New York City we have a neighbor coming in and says, 
“I would like to borrow this and borrow that, will you give 
me some eggs today and some coffee today”, an old American 
custom. 

Q. And an old American custom to borrow females? A. 
No t it is not, thank God, not yet. 

Q. We need not go over it further, but you think it is 
perfectly proper and it bears no reflection to the marital 
relationship? A. No, sir, I think it is perfectly proper. 

Q. It does no injury to your religious views? A. It cer¬ 
tainly does not. 

Q. Or your views relating to morality? A. No, sir, none 
whatsoever. 

Q. Now, referring to the cartoon on page 65 of the Feb¬ 
ruary issue. There we have another cartoon indicating 
that a young lady with flaxen hair, apparently not Turkish 
or Egyptian, or near-Eastern, with a very revealing costume, 
is being sold. Do you think that reflects upon the sanctity 
of marriage, that cartoon? A. Certainly not. Do you want 
me to give my opinion on the cartoon? 

Q. I think you have done so, Doctor. A. What? 

Q. We might save a little time by going ahead. A. All 
right. 

Q. Page 49 of the March issue. Now here we have another 
cartoon, full page in colors, showing what appears to be a 
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slave girl in a very scanty costume and two apparently 
French soldiers on the desert, and the statement under¬ 
neath “I wonder how the Sultan knew this was my birth¬ 
day?” You say this has no improper sexual connotation 
whatsoever? A. No, sir. 

Q. Apparently this slave girl is not the wife or the intend¬ 
ed svife of either one of these soldiers; wouldn’t you say 
that is the fact? A. I don’t know, she is probably not, 
but I don’t see anything obscene about it and it is an old cus¬ 
tom in the Orient there. 

Q. An old custom to give women for birthday presents? 
A No, I didn’t say an old custom to give women for birth¬ 
day presents, an old custom for Sultans to have a harem, 
and to show his appreciation he wanted to give this girl, 
but it doesn’t say in the picture that there is any illicit re¬ 
lationship or anything immoral in the picture. It may be 

in the mind of the soldier but that is putting something in 

% : 

that is not there. 

Q. What interest do you think the readers of such a mag¬ 
azine as Esquire would have in a question of that sort? 
A. What interest? 

Q. Yes. A. Well, I certainly don’t think that they would 
get anything obscene or immoral out of it. It is a cartoon. 
And most of us look upon cartoons as something humorous 
and that’s about all. It is nothing serious at all. I don’t 
think it affects their sexual minds in the least. 

Q. No matter what the cartoon is? A. I don’t say no 

i 

matter what it is, but this cartoon we are talking about— 

Q. The fact that it is a cartoon lends some decency to it, 
in your mind, does it? A. Not necessarily, but a cartoon! is 
usually something humorous, a caricature, intended to try 
to create a laugh. 

Q. What is amusing about that cartoon you just looked 
at? 
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Mr. Bromley: Where is it; I have lost it. 

The Witness: I said it is intended to create a 
laugh. I didn’t say it was always successful. 

By Mr. Hassell: 

Q. There is nothing amusing about it? A. There is nothing 
amusing about it to— 

Q. Even though it is obscene? A. The cartoon does not 
say it is obscene or immoral. These fellows might be think¬ 
ing something obscene, but that doesn’t mean that the reader 
can read into this cartoon any obscenity. 

Q. Would you say there is nothing amusing about it? 
A. I wouldn’t laugh myself sick about it. 

Q. Would you laugh at all about it? You saV it is not 
amusing at all. A. I would say it is not amusing. 

Q. You think it is just a waste of space to put it in there? 
A. Not a waste of space. Some people might get a laugh 
out of it. They may like this type of cartoon. 

Q. Why would some people like this type of cartoon? A. 
Why? 

Q. Yes. A. There is nothing obscene about it. It is like 
any other cartoon. If you look through a book like this, 
you like cartoons. I don’t know why they like them. 

Q. Would the reader or the person who buys this Es¬ 
quire and looks at that cartoon be likely to put himself 
in the position of the soldier who is receiving the birthday 
present? A. No, sir; certainly not. 

Q. You don’t think so? A. Not unless he was a degenerate 
or a moron. But an ordinary human being with an average 
mind, clean minded, looking at a picture like that, I don't 
think he can get anything obscene out of it. 
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Q. I see. There is no point to it at all, is there? A. 
Nothing at all to me and— 

Q. You referring to a person being a degenerate who 
would attempt to put himself in the place of one of those 
soldiers. 

i 

Mr. Bromley: Will you let him answer the ques¬ 
tion before you rush off into another one? 

%/ i 

Mr. Hassell: I thought he had. Did you have 
anything further to say? 

The Witness: That’s all right. 


By Mr. Hassell: 


Q. You spoke of a person being degenerate who would 
place upon this cartoon any sexual implications. Is that 
right? A. I didn’t understand that. 

Q. Any person who would attempt to visualize himself 
in the place of the soldier receiving this birthday present. 
Is that right? A. If he had an evil mind, he might do that. 

j 

Q. So doesn’t it naturally follow that this is a picture 
of a degenerate act here? This soldier is receiving a woman, 
a personable, well-formed young woman, as a birthday pres¬ 
ent. Doesn’t it follow that he is a degenerate then and lit 
is a picture of a degenerate act? A. I don’t get that im¬ 
plication. 

Q. I see. Refer to page 43 of the September, 1943, issue 
of Esquire. Here we have a cartoon in colors, full pa&e 
size, showing what appears to be a Near Eastern sheik or 
a man dressed in Near Eastern garb, two girls on the plat¬ 
form with loose jackets that don’t entirely conceal their 
breasts or the fronts of the upper parts of their bodies, with 
hair-dos that have a very startling resemblance to Ameri¬ 
can girl hair-dos of the present day and a Near Eastern 
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audience in which there is a soldier, apparently an Amer¬ 
ican soldier, cigarette in mouth, holding up money, and a 
tank in the background showing that this is near the scene 
of recent military operations, and under this appears the 
words: “Sold American.” 

Do you say that this depicting of a Near Eastern slave 
market in women has no immoral sexual connotations? A. 
Yes, I say that. 

Q. What would the soldier do with one or either of these 
women when he bought them? A. How do you expect me 
to know what the soldier is going to do? 

Q. I see. You don't think he would do anything with 
them. He couldn’t take them to his barracks, could he? 
A. No, he may be taking them out for an ice cream soda or 
taking them out in the park to sit down and talk. He’s 
homesick and wants to see an American girl. You can’t 
blame him for that. 

Q. Do you think these are American girls? A. They might 
be English, they might be French. Judging from the faces, 
I don’t think thev are Turkish. 

Q. They are not in American or English costumes. They 
apparently have on trousers, do they not? A. They have 
trousers. 

Q. Yes. There is a line showing where their legs— A. 
But nothing offensive is shown about them. I don’t see 
anything that is lewd about their make-up here. 

Q. Do you understand it is the practice even in North 
Africa to auction off American girls? A. In North Africa? 

Q. Yes. A. I wouldn’t know. If it is, it will probably be 
changed very quickly. 

Q. Of course, you wouldn’t know either whether this 
soldier is married? A. There is no way of finding it out 
from looking at it. I don’t see any wedding ring on his 
finger. 


849 


Aaron Eiseman—for Respondent — Cross. 

Q. Doctor, look at page 105 of the August issue, the car¬ 
toon in the lower right hand corner. A. Yes, I see it. 

Q That shows the man on shore— A. Yes. 

Q. Clinging to a tree and the sailor in the small boat 
paddling toward the shore and four husky grinning black 
women in the background and underneath “Thank God, 
help at last.” 

Do you think that has any indecent sexual connotations? 
A. Absolutely not. 

Q. What do you think the man is so glad help is coming 
for? A. Well, if I were there I would want help from such 
looking things. I don't think that anybody can see any 
sexual relationship, especially with mugs like that. 

Q. Now, refer to page 65 of the September issue. There 
we have a full page cartoon showing the husband leaning 
out the kitchen door with an apron on and the milk girli a 
rather husky figure—you might call her buxom—and she 
is red-haired, and underneath that: “Come back later sweet- 
my wife hasn’t left for the factory yet.” 

Do vou think that is a ribald or intended to be a ribald 
joke, making light of the marriage relation? A. No, sir: 
I don’t read that in it. It is the old story about the milk 
man, which is so old, as old as the hills. 

Q. Do you say antiquity lends respectability to filth and 
indecency? A. Bv no means, but I can’t read into this 
picture or see in this picture anything immoral. I don’t 
know what is in his mind. He may want to play gin rummy 
with her, but there is nothing here saying that they are 
going to have any illicit relationships. 

The picture does not show it. It is a cartoon; there is 
nothing obscene about it. 

The fact that the girl is a little buxom—there are buxom 
girls in the world—but she is completely covered, absolute- 
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ly nothing to see that would in any way stimulate sex 
thoughts in anybody looking at the picture. 

I can t see anything that is immoral to any average mind. 

Q. Doctor, do you remember the verse or whatever you 
want to call it on page 141 of the July issue, “Dog’s Worst 
Friend?” A. Yes, I remember that. 

Q. And is it your testimony that there is nothing filthy 
about that? A. Nothing filthy whatever. 

Q. No filthy connotations? A. No, sir. You are right up 
my alley when you come to dogs. I have a dog, my best 
friend. 

Q. And you sympathize with the writer of that verse? A. 
I sure do, and I don’t think there is anything immoral that 
is sroing to suggest to any human being any sexual thought 
or act or lower his morals by reading it. 

It is probably a good representation of what great dog 
lovers feel about the way some of these women act towards 
their dogs when they cut their tails, these French poodles 
and all that. 

If we could only know what the dog is thinking of as 
well as the master. 

Q. Doctor, did you read the “Star and Garter Blues” 
article in the January issue? A. Yes, sir. 

Q. Do you recall the statement in that review announcing 
that there were certain orgiastic dances in that show? A. 
Yes. 

Q. Do you think it is entirely unobjectionable for a show 
currently appearing in New York to be advertised in that 
way? A. Yes, sir. 

Q. Did you see the show, sir? A. I didn’t see the show, 
but I don’t think there is anything in this article, which 
is just a man’s dramatic criticism of the show, nothing 
obscene in the description or the reporter putting it on 
paper. 
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I should say the show may be immodest in many degrees, 
but not the reporting of it, and that’s all you have got 
here. 

Q. I see. Now, refer to the November issue of Esquire, 
pages 94 and 95. Did you read these jokes or alleged jokes, 
Doctor? A. Yes, sir. 

Q. I call your attention to the first one, item 44, beginning 
at the bottom of the first column of page 94. It tells the 
story, doesn’t it, Doctor: 

“The corporal was going home on a furlough and was 
lucky enough to have a Pullman reservation. When he got 
ready to retire and pulled back the curtains to climb in his 
berth, he was astonished to find two luscious blondes repos¬ 
ing there. He carefully checked his ticket, reservation and 
berth number to make sure he w T asn’t wrong, then said: ‘I’m 
deeply sorry, ladies, I’m a married man—a man of respect 
and standing in mv communitv. I cannot afford to have 
a breath of scandal touch me. I’m sorry—one of you girls 
will have to leave.’ ” 

i 

Would that imply to 3'our mind that he intended that the 
other girl, the luscious blonde, should remain and share 
the Pullman berth with him? A. No, sir. 

Q. What does it imply to your mind? A. Well, I would 
say that it is the corporal’s way of cracking a joke, a 
soldier’s way of cracking a joke. I consider it just a wuse 
crack. There is nothing immoral here. He doesn’t say 
that he went into the berth with her. 

Q. You don’t get any such implication? A. I don’t get 
any. It is a joke of a corporal, a soldier, trying to be 
funny. I wouldn’t think it was indecent. 

Q. Nothing whatever indecent about it? A. I don’t think 
it is indecent. 
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Q. Nothing reflecting upon the sanctity of marriage? A. 
No, sir. 

Q. Now, look at item 15. That is the second from the 
bottom on the fourth column, page 94. A. Yes. 

Q. That is where a woman is talking to a man and the 
man says: “I see your husband has been promoted to a 
master sergeant. I suppose he’s brilliant and knows every¬ 
thing.” 

And she says: “Don’t fool yourself. He doesn’t suspect 
a thing.” 

Does that imply any illicit relation between this woman 
and man talking? A. I don’t think so. 

Q. Item 24, that is the top item in the second column of 
page 95: 

“Home on furlough the soldier was surveying his sweetie 
whom he hadn’t seen in months: ‘Slimmer, aren’t you?’ he 
asked. 

TTes,’ she replied, ‘I’ve lost so much weight you can count 
my ribs.’ 

‘Where’, asked the G. I., with a gleam in his eye, ‘do I 
start?’ ” 

Do you say there is no indecent connotation to be had 
from that joke? A. I wouldn’t read it that way. I don’t 
know why you should overemphasize “gleam in his eye,” 
and I don’t think there is anything obscene in it. 

Q. Well, why did he have a gleam in his eye at all, 
Doctor? A. I don’t know why he had a gleam in his eye. 

Q. Did he anticipate the pleasures of making a manual 
excursion over this young lady’s anatomy? A. I wouldn’t 
go so far as that. That would be the extreme idea. He 
might have liked the girl and gone out with her and not 
necessarily had illicit relations. 

i Q. But he said, “Where do I start?” Did he mean where 
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in the city, or where on the person of the young lady? 
A. I don’t think it implies that. I think it is reading 
things in it that I can’t see. 

Q. Now, look at item 27. Have you read this joke? That 
is: “The beautiful Army hostess, newly arrived in camp^ 
thought she would take a nude dip in the clear blue lake 
while the men w*ere out on drill and no one was nearby.’^ 
A rookie K. P. went for a bucket of water and found her 
and she came out of the water finally and seized a dishpan 
which she held in front of her and it winds up: 

“You wouldn’t have such a smirk on vour face if vofi 
knew what I’m thinking,” and he answered: “Oh, I know 
what you’re thinking all right, you’re thinking that pan’s 
got a bottom in it.” 

What portion of this lady’s anatomy do you think that 
joke or alleged joke refers to? A. I can’t tell from this 
joke what part. 

Q. You couldn’t tell? A. I can’t tell. 

Q. You can’t see that at all? A. I don’t see the joke at 
all and I don’t see anything obscene in the mere joke itselfi 
I don’t see how anything can rouse any sexual thought in 

i 

a little storv like that. i 

* 

Q. I see. Well, look at the buck private one a little fur* 
ther down in that same column: 

“I’m afraid we can’t have much fun tonight. All I have 
left of my pay is some small change.” I 

Do you think the kid brother would have to have the $5 
bribe to go to the movies? A. I don’t think so. That is an 
old story of giving Johnny a quarter to get out of the room 

so the folks can spoon. It doesn’t mean that the boy is 

! 

going to have any illicit relationships with that girl when 
he gives the boy the $5 to get out of there so he won’t be 
there while they are talking or holding hands. I 
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Q. Item 31: 

“ ‘Pardon me. Miss/ said the sentry, ‘but it’s against regu¬ 
lations to swim in this lake.’ 

‘Well, for heaven’s sake,’ exclaimed the maiden, ‘why didn’t 
you tell me before I undressed?’ 

‘It ain’t against regulations to undress, lady.’ ” 

Do you think that is an indecent implication there in 
that joke? A. Positively not. 

Q. Not decent? A. It is not indecent. 

i Q. It is not indecent to conjure up in words of this sort 
a picture of a young lady in the nude before a young 
soldier? A. No, sir. We forget that during the war there 
are going to be an awful lot of things that soldiers say and 
soldiers do that 25 years ago would have been considered 
immoral. 

Thev have a new vocabularv that we never dreamed of. 
* * 

Some of them may be a little off-color. We are not going 
to ostracize them for saying these things. Most of these are 
soldiers’ jokes and we must look on them as soldiers’ jokes. 

My boy went in the Army and he never knew a curse 
w T ord and he came back after a month and he began to cuss 
like an old general. 

You get in the Army a month and you will learn how to 
swear words you never heard before. Get in touch with a 
couple of sergeants and see hovr they educate you on cuss 
words. 

Q. We are seeing a tendency to break down moral stand¬ 
ards, aren’t we? A. It has a tendency to break down every¬ 
thing and I think, Mr. Hassell— 

Q. And you— A. May I add this word, Mr. Hassell? 
Religion and education for hundreds of years,—what have 
we tried to do? We have tried to put love where there is 
hatred and human brotherhood and amity where there is 
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enmity. We have been doing that in prayers and sermons 
and books and stage and everywhere, and here a war comes 
along and we deliberated sav to these millions of bovs who 
are being trained in the camps, “We want you to hate with 
a hatred so great that you shall murder and massacre every 
enemy that comes in contact with you.” I 

Overnight we have destroyed what we have tried to do 
for centuries and the only hope we have is that when these 
boys come back that they will lose all of that hatred and 
antagonism that we are definitely trying to plant into their 
fine hearts. It is a terrible condition. 

You say that war threatens to diminish the morals of our 
boys. It destroys everything, not only morals but religion 
and all the finest ideals that mankind has ever cherished 
and treasured. . i 

Q. Would you say that when these boys come back, like, 
for instance, when yours came back, that we would like tb 
have them forget and put out of their minds some of the.se 
salacious and obscene jokes that take place in certain parts 
of the Army? A. If they are very bad. I think we would 
rather that they would get back to the nicer things. Of 
course we would, everybody would, society would. It is 
going to be a hard problem to do those things, but I think 
if we try we may succeed. 

Chairman Myers: We will take a little recess at 
this moment. 

(Short recess.) 
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Chairman Mvers: Let us resume. 
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By Mr. Hassell: 

Q. Doctor, I call your attention to the cartoon appearing 
at page 49 of the October issue of Esquire. Would you 
take the gentleman standing in that cartoon in the spats, 
cane, gloves, hat, muffler, topcoat, and the glaring eye, to 
be the husband of the woman seated in the lap of the fuel 
oil man? A. There is nothing in the picture to show that 
he is her husband. 

Q. Underneath it it says: “Hello, dear, here is the gentle¬ 
man who sells us” u-s-, “our fuel oil.” A. It doesn’t neces¬ 
sarily say he is the husband. They may not be married. 

Q. I see. They might be living together without being 
married? A. There’s a possibility; it is done, you know. 

Q. Even if that were so, would you say that this cartoon 
does not have any illicit sex relation connotation? A. I 
see nothing obscene in the cartoon. A fuel man. Nowadays 
with fuel one of the luxuries of life, she is just making a 
little love to the old fuel boy. Maybe she will get some 
more fuel out of him. 

Q. You think it is perfectly all right? A. I think it is a 
cartoon and there is nothing obscene, immoral or lascivious 
in the thing or that will in any way arouse any sexual— 
that is, our emotions in any way. 

Q. Now look at the picture on page 89 of the August is¬ 
sue. This is the “Paste your face here.” A. Yes, sir. 

Q. —picture. A. Yes. 

Q. You think there is nothing obscene and indecent about 
this? A. Nothing whatever. 

Q. I see. A. I have for my judgment—I think there are 
three pictures like this, one for the Army and the Navy 
and the Marines. I think the purpose of the editor’s— 

Q. Where are those pictures? A. Somewhere around. 
I think somebody told me— 
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Q. You mean in Esquire? A. Yes, in Esquire, three 
pictures. 

Q. Counsel called vour attention to those when you were 
preparing to testify, didn’t he? A. No, I looked through 
these pictures. They didn’t call my attention to these three 
pictures. 

Q. You say someone told you? A. No, I didn’t say some¬ 
one told me. 

Q. You started to say someone told you. A. No, I said 
that I had seen three pictures, one for the Marines and the 
Army and the Navy, and there is nothing obscene or in¬ 
decent about them. You see it at the seashore where the 
girls get on the fellows’ shoulders and play piggy back with 
them, and I think the purpose of these pictures was to give 
the soldier an opportunity to have a little fun and they do 
have fun. They paste their face there and send it to their 
friends and I don’t see that there is any sexual implication 
whatever. 

Q. Doctor, is there any standard of morals or decency 
which is unchangeable? A. Standards of morals? 

Q. Yes. A. It is changed territorially. The standards 
of morals for America are not the same standards of morals, 
let us say, in Japan. When a woman’s hair fell in Japan, it 

i 

was considered obscene and she ran away quickly. 

Q. Now, let us say— A. The 'woman whose hair falls 
in America, there is absolutely nothing to it. The morals 
of people change. 

Q. Let us come back to the Tenth Commandment and not 
wander off to Japan. A. But you asked me a question 
whether the morals are changed and I just told you that 
territorially even morals are changed and for different de¬ 
grees. What may be obscene or immoral in one country is 
considered perfectly normal and not immoral in another 
country. 
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Q. Now most of the people in this country believe in the 
Tenth Commandment, do thev not? A. They believe in 
that. They don’t, perhaps, carry them out but they believe 
in them, I think. There are some revolutionary people who 
throw the Ten Commandments out of the window. I wish 
they all believed them anyway. 

Q. Now, which one of the Commandments says: “Thou 
shalt not commit adultery”? A. The Seventh Command¬ 
ment. 

Q. The Seventh Commandment? A. Yes. 

Q. Isn’t it a fact that it is the same today as it was when 
it was given to Moses on the tablet? A. The same Com¬ 
mandment. 

i Q. Now, isn’t adultery just as indecent today as when 
it was given to Moses? A. Yes, sir. 

Q. Does tolerance of illicit sexual acts or relationships 
change the fact that such things are still immoral? A. I 
don’t get the significance of your question. 

Q. Does tolerance of illicit sexual acts, thoughts or rela¬ 
tionships change the fact that such things are still immoral? 
A. It does not change it. You mean the adultery, the 
Seventh Commandment, you are referring to? 

Q. Illicit sexual acts. A. Leading to adultery, you mean, 
or adultery? In reference to adultery? 

Q. Adultery and fornication and coveting a neighbor’s 
■wife or a maid servant. A. Well, coveting a neighbor’s wife 
is not an immoral act. I wouldn't call that immoral; it 
may be a mental idea, but it is not immoral, I would say. 

Q. But taking your neighbor’s wife would be, wouldn’t 
it? A. Taking her? 

Q. Yes. A. And having immoral relations with her? 
i Q. Yes. A. It would be considered immoral but merely 
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coveting, that is mentally coveting her, I wouldn't say it 
would be an immoral act. 

Mr. Hassell: I think that is all. 

Mr. Bromley: That is all, Doctor. Thank you. j 

i 

(Witness excused.) 

Mr. Bromley: Congressman Weiss. 

| 

Whereupon, 


Samuel A. Weiss, a witness called by and on behalf of 
the Respondent, being first duly sworn, was examined and 
testified as follows: 

Direct Examination "by Mr. Bromley : 

Q. Your name is what, sir? A. Samuel A. Weiss. 

Q. And where do you live? A. Glassport, Pennsylvania. 

Q. You are a Congressman, are you, from Pennsylvania? 
A. Yes, sir. 

Q. Tell us from what district you are from and how 
long you have served as a Congressman. A. The 37th dis¬ 
trict of Pennsylvania, now the new 30th district by re- 
apportionment in the State of Pennsylvania. I am now 
serving my second term. 

Q. Now, you have had a great deal of experience, Con¬ 
gressman, in the world of sports in this country, have you 
not? A. Yes, sir. 

Q. Will you tell the Board about that, please? A. Well, 
through high school I played baseball and football and 
entered Duquesne University in Pittsburgh and played foot- 
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ball there; captain of the football team in 1923 and the 
baseball team in 1924. I am a member of the Eastern Inter- 
Collegiate Football Officials Association and referee high 
school and college football games, and I am a referee for 
the National Professional Football League for the past two 
years; college and high school games for the past twenty 
years. 

I am on the Athletic Council of Duquesne, having been 
appointed by Father J. J. Callaghan in 1934. I am con¬ 
nected with youth clubs. I sponsor two organizations per¬ 
sonally, baseball and basketball teams in my community 
and have for the past eleven years. I am identified with 
the youth advisory group and the youth group in the city 
of McKeesport and the Boys Club there, and on the director¬ 
ship of two other boys clubs for seven, five and three years. 

I have been actively engaged in sports. I refereed the 
football game last Sunday between the Washington Red¬ 
skins and the Chicago Cardinals. 

Q. In Washington? A. Yes, sir. 

Q. Do you go around the country a great deal and 
referee games? A. I do; Washington, Green Bay, New 
York, Philadelphia, all over. 

Q. So would you say as of today you are reasonably well 
acquainted with the current moral standards of athletic 
youth in this nation? A. I should say so. 

Q. Do you think as a public official that you have a rea¬ 
sonable degree of acquaintanceship with the sports public 
in so far as morals and morality are concerned in the maga¬ 
zine field? A. I think so. 

Q. Now, have you, at my request, examined all of the 
material complained of in the Esquire magazine, the 
eleven issues for 1943? A. I did and I went over some of 
them. 
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Q. Did you look especially at the Varga girl drawings 
contained in those issues? A. Yes, I did. < ; 

Q. Now, will you tell the Board whether, in your opinion, 
you believe there is anything indecent, filthy, lewd, lascivious 
or obscene about any of the Varga girl drawings or their 
verses? A. Absolutely not. 

Q. Do you have any contact with service men here in this 
country? A. I visited 16 camps in the country as a member 
of Congress and with groups personally; I have spoken to 
the sailors at Norfolk; I have addressed a crowd three dif¬ 
ferent times at Fort Meade; I have talked to about, I would 
say, four or five thousand soldier and sailor boys, and I 
communicate, a personal hobby of mine, with, I would say, 
50 or 60 soldiers every single week. I write letters to them 
in New Guinea and Guadalcanal and all over Africa, 
England, and all over the world; personal letters; not type¬ 
written letters. I drop personal notes to these kids and 
boys whom I have known in college through playing foot¬ 
ball and in my association in life. 

Q. Do you think that there is anything in the Varga 
girl drawings or verses which would tend to corrupt the 
morals of either the service men in this countrv or the 
football or athletic boys in this country? A. Absolutely 
not. 

Q. Did you serve in the last war, sir? A. No, sir; too 
young. 

Q. Do you think you are reasonably familiar with the 
standard of humor now current with our soldiers in this 
country? A. I think so. 

Q. You think one result of this war has been to bring abofit 
an accomplished and impending moral breakdown in this 
country among the men of soldier age? A. Absolutely not. 

Q. You think that the circulation of a magazine such as 
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Esquire, as you are familiar with it, has any tendency 
either among the service men or athletic boys in this country 
to lower their standards of right and wrong or to corrupt 
their morals? 

Mr. Hassell: I object. The same objection I have 
made before. This witness, I submit, is not qualified 
by the questions that have gone before to give an 
opinion which would be of value to this Board and 
it is outside the issue. 

Chairman Myers: The objection is overruled. 

The Witness: I would say absolutely not. 

By Mr. BronUey: 

Q. I want to show you this cartoon which is a service 
man’s cartoon in the August issue, “Paste your face here,” 
on page 89. Have you examined that picture? A. I have. 

Q. Do you find anything obscene, indecent or filthy about 
it? A. Absolutely not. 

Q. I want to show you also in the August issue this 
cartoon in the left-hand comer of page 90, “She came di¬ 
rectly from the wedding—boy! That’s patriotism.” 

What is your opinion with respect to the propriety of 
that cartoon? A. I don’t think there is a thing indecent, 
lewd or obscene about that picture at all, but that cartoon 
is mild compared to some I have seen in Life and other 
magazines. I don’t think that there is a thing that a person 
can find wrong with it, even that an abnormal mind can 
draw any abnormal conclusions from that picture or cartoon. 

Q. Did you examine this double page spread in some of 
the issues, particularly November, entitled “Gold-bricking 
with Esquire,” being excerpts from service men’s papers 
throughout the country? A. Yes, I read them. 
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Q. Did you read the first joke entitled “The corporal was 
going home,” and ending up “I’m sorry, one of you girls 
■will have to leave”? A. Yes, I read that. 

Q. What is your opinion of that joke, as to its decency 
or lack of it? A. There is certainly no indecency in that 
joke. This is an ordinary joke. 

Q. Did you read this joke: “I see your husband has been I 
promoted to a master sergeant” and ending up with “Don’t 
fool yourself; he doesn’t suspect a thing”? A. Yes, I read 
that. 

Q. What is your opinion of that joke? A. Well, I saw! 
the same joke in a magazine issued by the Massachusetts 

« _ i 

Institute of Technology, in one of their school publications, 
and I read it,—I don’t know whether it was the Yank maga- j 
zine or a soldier publication, the very same joke. I don’t I 
think there is anything obscene about it at all. 

Q. And this joke over on page 95: “Have a good time at j 
the party, daughter dear, and be a good girl.” 

“Make up your mind, mother.” 

What is your opinion about that? A. Just a good joke. 

Q. Is there anything obscene about it? A. No, sir. 

Q. And the next joke: “I’m afraid we can’t have much fun j 
tonight. All I have left of my pay is some small change. 

“Well, how much do you think it takes to send my kid j 
brother to the movies—a five*dollar bill”? A. A darn good j 
joke that will bring a good laugh from any soldier. 

Q. Do you think the publication of jokes like that has 
any tendency at present to lower moral standards either j 
among the soldiers or among the civilians at home? A. I 
think jokes like that build the morale of soldiers up. The 
captain who asked me to address the boys at Camp Meade 
said: “We don’t want a speech.” He wanted some darn 
good jokes. They went through a grueling set of maneuvers j 
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that day and they were getting ready to go to the replace¬ 
ment center. That is the thing that builds the morale. 

Q. Do you have the same opinion about the joke about 
the three girls who went swimming with the camouflaged 
soldiers on the bank and the caption “You're sure there 
are no soldiers around here”? A. Absolutely. 

Q. Do you have the same opinion as to the joke below 
it ending: “The answer came quickly, 79. Darn it”? A. 
Yes, sir. 

Q. Now, will you look at the cartoon in the May issue, 
the airplane spotter, and one of them saying: “She looks 
more like a B-17 than a P-40”. What is your opinion with 
respect to that cartoon? A. I can’t see a thing that is 
either lewd, lascivious, or obscene or even in bad taste about 
that cartoon. 

Q. I show you— A. Mind you a person with an abnormal 
mind would have to be darned abnormal, I don’t care "who 
it is, whether it is a college professor or not, but anybody 
can take a picture on the wall and he can read into it any¬ 
thing he wants to, but not in that. 

Q. I show* you the picture of the airplane spotters on the 
roof. A. Nothing different in that. 

Q. Do you think that is the same thing? A. The same 
conclusions I just gave you a moment ago. 

Q. Do you think the general publication of cartoons like 
that would tend to lower the standards of right or wrong 
or tend to corrupt any part of our population with which 
you are familiar? A. Absolutely not. 

Q. And this joke in the September issue, under “Gold- 
bricking with Esquire” on page 87, at the bottom of the 
third column: “Would you like to see wdiere I was operated 
on for appendicitis? 

“No, I hate hospitals”. 
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What is your opinion with, regard to that joke? A. 
Nothing obscene or lewd or leading to any improper con¬ 
clusions from that joke. 

Q. Are you familiar with the Sultan cartoons which are 
repeated to some extent through these eleven issues, like 
the one in this issue? A. I saw quite a number of them in 
there. 

Q. What is your opinion of this cartoon: “What am I 
bid for this 100 pounds of sugar ?” A. I don’t see even a 
thing the matter with it. That one in particular. 

Q. Do you think that would have any tendency, or other 
Sultan cartoons of a similar nature, with respect to selling 
women, to corrupt morals or lower the standards of right 
or wrong? A. No. 

Q. Now, based upon your examination of all of these 
eleven issues and on the material specified also which has 
been complained of, have you found anything in any of 
them which in your opinion is obscene, indecent, lewd, 
lascivious or filthy? A. No; I would say none. There 
are some things there that might be called a little risque 
or maybe in bad taste, and I wouldn’t publish them, but I 

i 

wouldn’t construe any of these things as indecent, filthy or 
obscene, any of them, not as bad as you might get in the 
headlines of a newspaper where you can read about the 
Errol Flynn trial, or any other trial, much worse. 

That is the tendency of modern American life, to be 
frank and openly discuss things. Mothers talk to their 
children of nine or ten years of age when before they hated 
to talk to them when they were fifteen or sixteen. Kids are 
reading these things, but to a kid with a clean mind it has 
an entirely different effect, a nice effect. We think nothing 
of this today. The average American child I would say is 
very much like that. Years ago these stories were not con- 
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sidered that way, but today they are all right. Our Amer¬ 
ican soldiers are getting clean, wholesome fun out of this. 
They will be better fighters when they come back, they will 
be men with strong morals, and we will have confidence in 
our soldier boys. 

Mr. Bromley: That is all. 

Cross Examination by Mr. Hassell: 

Q. Congressman, how did you come to testify for Esquire? 
A. I am a very close friend of Mr. Dilweg; I have followed 
Esquire for years, their sports column. I have been also 
a very close friend of Clark Shaughnessy, and he and Laveme 
Dilweg have written some of the finest sports articles in the 
country. Dilweg was a member of Congress and some weeks 
ago wrote an article about sports in war, and Shaughnessy 
had an article on that. 

I had subscriptions for seven or eight copies of Esquire 
for the boys in service; one of them was stopped at the 
time when he went overseas, and I have been fighting this 
sports ban for members of the armed forces, and one day 
Dilweg said to me: “I see where they stopped the maga¬ 
zine”, and I told him I happened to be the fourth ranking 
member of the Post Office Committee and we had two bills 
with regard to certain mailable matter going through on 
account of subversive and pernicious literature, going 
through the mails. 

I said: “It is high time to stop this fellow Gerald Smith 
and those fellows, but I can’t see why they are going to 
stop Esquire using the mails”. I think on that sub-committee 
there was one member that disagreed wfith that contention, 
and that is the time when I was speaking with Dilweg and 
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lie said that they were having a hearing, and he said: “I 
might ask yon to go down”. ! 

I said: “I will be glad and happy to go down and testify”. 
I don’t know anything about Esquire, have no financial 
or any other connection with them; I came down on my own 
time and agreed to do it voluntarily; to do -what is just. 

Q. Is Laverne Dilweg connected with Esquire? A. No, 
no connection at all, but he did publish an article, and he 
and I began fighting this sports attack and the ban that 
the Army put on Army trainees participating in sports. 1 
We have been fighting this problem since last January 
and Frank Knox, the Secretary of the Navy, told us that 
we could have trainee participation in sports, but Stimson 

j 

and some of the others did not believe in it. We were in¬ 
terested in it so that these boys could participate. As Knox 
said: “I would like to have a whole battleship of football 
players”. i 

Well, Stimson disagreed with us; that is, he put a ban 
on the floor, showing the value of sports. One of my 
Mulrooney of Oklahoma, we were all fighting trying to get 
them to set that ban aside, and I made several speeches 
on the Floor, showing the value of sports. One of my 
speeches was published all over the country. I said: u If 
England can play soccer with a hundred thousand people 
when the Luftwaffe is just a half an hour away, surely so 
can we”, and we had Grantland Rice and Chet Smith, of 
Pittsburgh, interested in it, and I have in my files nearly 
5,000 letters from soldiers all over the world asking me to 
keep up my fight for sports, and that is where Dilweg and 
I have been leading the fight. 

Dilweg made this speech on the floor that was published 
by the Associated Press, I believe, and Esquire picked it 
up and published it; a very worth-while article. You ought 
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to read it. He was former all-American at Marquette and 
a professional football player at Green Bay. 

Q. Congressman, do you consider yourself an expert on 
obscenity and indecency and filth? A. Oh, I wouldn't say 
any more expert than you might say reading a lot of those 
articles, but in reading a lot of magazines, in reading 
a lot of the modern jokes and the modern stories and know¬ 
ing something about the modern attitude of people and 
soldiers and students today, I would say I consider myself 
probably as much an authority in my activities with youth 
as anything. 

Q. Every man is entitled to his own opinion about those 
things. A. I would think so, yes. I would say that. 

Q. Congressman, have you had connections with an or¬ 
ganization known as B’Yai Brith? A. Very active today. 
I am the national vice-chairman of the war service com¬ 
mittee. Kext to the president I myself direct the activities 
from Washington. 

Q. Does this organization have a junior organization 
known as the AZA? A. Yes. I was the advisor for them 
in McKeesport, Pennsylvania. 

Q. Do you feel that the type of material found in Esquire 
would be helpful in playing up the character of these young 
men? A. I don’t think it would hurt them a bit. I would 
as soon have a young man look at a Varga girl w’ith prob¬ 
ably over-emphasized beauty than to have him sneak around 
an alley and look at some picture. I don’t think it would 
affect anybody at all. 


Mr. Hassell: That is all. 
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Q. What is the B’Nai Brith? A. The B’Nai Brith, I 
would say, is the largest Jewish organization in the world. 
It is one organization today that has purchased $156,000,000 
in war bonds and has made a great contribution to the war 
effort. It is an organization that does not discriminate 
between Jews of different beliefs, whether you are an 
orthodox or a conservative or a reformed. Mr. Maisky is 
the president of the organization. I myself have held 
office in the organization for about 15 years and I am now 
the national vice chairman of the War Service Committee, 
We have purchased several Liberty ships, we have had 56,000 
members, and we have purchased $156,000,000 worth of war 
bonds and we have 32,000 of our youths in service. 

In my own group we have 400 boys and we have 116 boys 
serving all over the world; kids whom I have practically 
raised up when they were 12 to 14 years old. 

Q. You mentioned in your testimony your interest in the 
Esquire Sports Poll. A. That is right. 

Q. I show you the February issue of Esquire, page 86, 
and ask you if that is an example of the article to which you 
referred? A. That is right. j 

Q. Does that regularly occur each month in Esquire? A. 
That is right. 

Q. I have looked through and I notice that it appears in 
each one of the eleven issues which are before us. Do you 
know who Herb Graflfis and Ralph Cannon are? A. Herb 
Graffis is probably one of the best sports authorities in 
the country. 

Q. Well, can you tell us something about him? A. I 
don’t know him personally, I never met him personally. I 
know he has made a great contribution in the sports field. 
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Bill Stern on the radio and Red Barbour frequently refer 
to articles by Herb Graffis. He is considered one of the 
most foremost sports authorities in the country. 

Q. Would you say that this article was devoted to the 
dissemination of public information in the sports field? 
A. Absolutely. The University of Pittsburgh frequently 
refers to him and Duquesne University has sports articles 
which refer to him. 

Q. In the classes or where? A. In the classes, in the 
library. They wouldn’t permit a book to get in there unless 
it was permissible. Doctor Bowman or anybody would not 
allow anything if the material was lewd or obscene or 
indecent or had anything filthy in it. 

The articles in Esquire are referred to frequently. 

Q. Is Duquesne University a Catholic institution of learn¬ 
ing? A. It is. It is a Catholic institution of learning, but 
anyone is permitted to attend the school. I was probably 
the first Jewish athlete in history that ever played at the 
school. I was given fairer treatment by the reverend 
fathers than probably anyone else. They have given me 
every honor that anyone can receive at the University. 

Q. Now, this Sports Poll, does it regularly attempt to 
poll the public on matters of sports? A. I think every 
important question that arises in the sports field is taken 
up through a poll of public interest. It requires a great 
deal of work. I know Herb Graffis probably goes to a great 
deal of pains in getting up the information. I don't know 
where he gets it, but it certainly reflects a cross section of 
the American public interest in sports. 

Q. I notice his first question in the February issue reads : 
“Do you think that President Roosevelt should appoint a 
committee to study the war-time situation of all sports and 
make recommendations for their conduct during the war, 
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on the theory that these sports are of use for the physical and 
mental welfare of the people?” and then the answer: “Yes, 
68.49 per cent”. 

Is that the type of question on which public opinion polls 
are taken in these sports articles? A. That is right. Well, 
when he first started that poll there was an idea of appoint* 
ing a committee. Senator Mead and some other men said that 
it should be done. I was somewhat opposed to it, but the 
majority were in favor of it and they went ahead with it.- 

Q. The second question: “Should the public and private 
golf courses be kept open this year so that the public can 
play and get as much relaxation as possible, even though 
play has to be carried on under difficulties, such as walking 
or bicycling to the links, carrying one's own clubs, etc.; of 
do you think that all public and private golf courses should 
be closed this season?” 

And the answer: “Keep open, 97.32 per cent.” A. That 
is right. That reflects public interest. Jack Kelly, the head 
of our physical fitness program, rides a bicycle when he 
plays golf. 

Q. And the third question: “Can organized baseball still 
be regarded as an important adjunct of civilian and military 
morale?” 

And the answer: “Yes, 86.57 per cent”. A. And I still 
agree that we ought to continue all sports during the war. 

Q. And I notice the fifth question: “Should professional 
boxing be allowed to die for the duration or should efforts be 
made to promote this sport further in order to provide relax¬ 
ation for war workers and men in the services”? A. That is 
right. 

Q. Promote 70.11 percent? A. That is right. 

Q. I notice that this article by these two authors quotes 
a great many public men. A. Commander Tom Hamilton. 
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Q. Who is he? A. Commander Tom Hamilton is one 
of the great men from the Naval Academy. One of the great 
football stars of America who has been a great figure in 
keeping alive the sport picture in the Navy. He is one of 
those men who fought for the idea, saying that this "war 
is a tough war and you have to be tough in order to carry 
on. When Tunney came out with the 1-2-3-4, which I am 
opposed to because you can’t build vigorous strong fighting 
men with 1-2-3-4 exercises in some gymnasium. Football 
is the greatest builder of rugged men, the rugged physique, 
and that is what you need to fight a war like we are fighting 
today, and that is what Commander Hamilton said. 

Q. I notice that he has permitted himself to be quoted in 
the paragraph. A. Yes. 

Q. I notice there other people such as John Baturski, 
who writes under the first question with regard to President 
Roosevelt appointing a committee. A. Yes. 

Q. Do you know* who he is? A. I don't know whether 
he got All-American mention, but he was a football player 
at Colgate, either on an end or on the line. 

Q. And R. J. Steinhilper of W’illiamsport, Pennsylvania. 
Do you know who he is? A. He is a sport editor on one of 
the newspapers. Not only he but men all over the country, 
men whom I mentioned a few minutes ago, have written 
on this. Grantland Rice’s article is very enlightening. Grant- 
land Rice is the national sports figure that w*e have today, 
number one, and he has been hammering in his column con¬ 
sistently on the same attitude. 

Q. And among those favoring the appointment of such a 
committee referred to in question number 1 are men such as 
these: Bill Hillenbrand, Otto Graham, Bob Wiese, Dick 
Hoerner, Herman Frickey, Pat Harder, Bunky Morris, Bill 
Daley, Jackie Field and many others. 
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Who are they? Who are the men whose names I have 
mentioned and whose names are mentioned here? A. Those 
are All-American football players now playing throughout 
the midwest, Michigan, Indiana, and so on; great football 
players. I think all those men are in the service. I think 
every single one of those men are Army or Xavy trainees 
today. Bill Daley, I think, leaves next week. Most of those 
men are in the Marine Corps Training School. 

Q. Do you think that those men would allow the use of 
their names in a filthy, dirty magazine? A. I doubt it very 
much. I certainly w’ould not. 

Mr. Bromley: That is all. 

Chairman Myers: Any further questions? 

Mr. Hassell: 2so. 

Chairman Myers: All right. 

(Witness excused.) 

Chairman Myers: We will resume at 9:30 tomorrow 
morning. 

(WTiereupon, at 5 o'clock, p.m., the hearing in the 
above entitled matter was adjourned until 9:30 o'clock, 
a.m., W’ednesday, October 27, 1943.) 
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HEARING OF OCTOBER 27, 1943. 

PROCEEDINGS RESUMED. 

Chairman Myers: Proceed, gentlemen. 
Mr. Bromley: Mr. Swing, please. 


Raymond Gram Swing, a witness called by and on be¬ 
half of the Respondent, being first duly sworn, was exam¬ 
ined and testified as follows: 
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Direct Examination by Mr. Bromley: 

Q. Will you please give us your name? A. Raymond 
Gram Swing. 

Q. Where do you live, Mr. Swing? A. In Washington. 

Q. WTiat is your business? A. I am a radio commenta¬ 
tor. 

l Q. Now, will you tell us something about your back¬ 
ground, your educational background, and what degrees, 
if any, you hold? A. My background is chiefly that of a 
newspaper man. I started out as a newspaper man in a 
very small way in Ohio and moved around in various posi¬ 
tions. I was a correspondent in Europe before the last war, 
during the last war, after the last war, and I came back to 
this country in 1934, and I continued in newspaper work 
and editing, and started radio broadcasting. 

I have several degrees from colleges, doctors degrees, and 
a Master’s degree from Harvard, but they are honorary de¬ 
grees and don’t represent work done at those Universities. 

Q. At the present time you are broadcasting, are you? 
A. Yes, sir. 

Q. Will you tell us something about that? A. I am a 
news analyst, discussing chiefly the war, four nights a week 
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over the Blue Network : and discussing American affairs to 
England regularly every fourth night. 

Q. Does your work require and have you travelled exten¬ 
sively around this country*? A. Yes, I have travelled in al¬ 
most every corner of this country. 

Q. Would you say that you w*ere reasonably familiar 
with the state of public opinion so far as the morals of tile 

United States was concerned especially? A. It w*ould*be 

* ; 

hard to say w*hat an expert in that field w*as. I should think 
I was in fairly close touch with it. 

Q. Are you familiar with the magazine Esquire? A. 
Yes. 

Q. And am I right in assuming that you read or look at 
large numbers of magazines? A. Oh, yes; I see a great many. 

Q. In your opinion, is Esquire a magazine w*hich now or 
at any time has ever pandered to the prurient taste? 

Mr. Hassell: I object, the same type of objection 
I have made to similar testimony heretofore. 
Chairman Myers: The objection is overruled. 

The Witness: I alw*ays considered Esquire as a 
magazine w*hich represented in the men’s field some¬ 
thing similar to the w-omen’s magazines in the w*omen’s 
field, which was focused more on men’s interests 
and men’s minds, just as women’s magazines are fo¬ 
cused on women’s minds; that it did not pander to 
anything. 

By Mr. Bromley : * 

i 

Q. Have you yourself ever written articles for Esquire? 
A. Yes, I have. j 

Q. When and what about? A. About three or four years 
ago, I should say, I wrote three or four articles having to 
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do with the last war. Experiences of my own in the last war; 
experiences which I had come upon in the last war. 

Q. Would you write for the magazine today if you had 
the time and opportunity? A. I would with pleasure. 

Q. Now, at my request have you examined what I have 
told you is the material complained of in the eleven 1943 
issues of Esquire? A. I have. 

Q. Have you looked at the Varga girl drawings in each 
of the eleven issues? A. I have. 

Q. Will you tell the Board your opinion of the Varga 
girl drawings from the standpoint of whether in your 
judgment they are obscene or indecent? A. Am I permitted 
to retort with a story? 

Q. Yes, go ahead. 

Chairman Myers: Go ahead and describe it as 
you like. 

The Witness: Your question is so like a question 
that was asked by Boswell of Dr. Johnson; they 
were going through an art museum and they passed 
a painting of a nude woman, and Boswell said to 
Dr. Johnson: “Do you consider that painting ob¬ 
scene?” And Dr. Johnson said: “No, but your ques¬ 
tion is.” And that seems to me to disclose a whole 
philosophy, because Dr. Johnson was the most so¬ 
phisticated man of his time. He knew what obscenity 
was; he wrote a dictionary. He did not consider the 
picture obscene but he considered the mind "which 
would direct his attention to the thoughts of an¬ 
other man to be obscene, and in the same way it seems 
to me that the Varga girl drawings objectively looked 
at cannot possibly be considered obscene. 
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By Mr. Bromley'. 

j 

Q. In the expression of your opinion, have you taken into 
consideration the verses which appear, I think, in connec¬ 
tion with each one of the Varga girl drawings? Does that 
change your opinion in any way? A. I read the verses. I 
do not see that they are in any way beyond the scope of 
what I consider a man’s magazine dealing with things in 
terms of men’s thoughts and lives. 

Q. Now, would it change your opinion at all, Mr. Swing, 
if it were the fact, as I believe it is, that this magazine al¬ 
though a man’s magazine is readily available to any class 
of our citizens? A. Well, being a man’s magazine obviously 
women are going to read it; more so I should say than men 
read women's magazines because they think it is more in¬ 
teresting. After being read by others, there is nothing ob¬ 
jectionable about the verses, in my opinion. 

Q. Have you any children yourself? A. Five. 

Q. What range in ages are they? A. From 12 to 30. 

Q. What can you tell the Board about your attitude 
towards your own children with respect to whether or 
not you have permitted them to see and read this maga¬ 
zine? A. The magazine is in my home; they have it and read 
it and are familiar with it. 

Q. Have you ever observed that it had any immoral effect 
upon them, lowered their standards or injured them? A. 
I don’t think these moral standards are made in magazines 
or by magazines. Morals are based upon the competence 
of the individual judging what is right and wrong. 

Q. Now, what can you say about current day standards 
of morality with relation to whether or not these Varga 
girl drawings violate them or go beyond them in the amount 
of exposure of the feminine form contained in the drawings? 
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A. Well, it seems to me that the most remarkable thing about 
the development of social standards is the change that has 
come over almost all of Western civilization in the last 50 
or 60 years. 

We have passed out of the hoop-skirt era, we have passed 
out of the time when it was required that women should 
wear bathing skirts, and we have come out into what I 
would call the biped era from the pre-biped era. 

It is now accepted that women, like men, have two limbs, 
nether limbs, and there is nothing about that that in any 
way calls attention to them, and pictures like these are 
completely within the accepted decorum of a large number 
of people today. 

Q. Now, turning for a moment to the textual matters, 
frequent reference has been made to the poem in the Janu¬ 
ary issue at page 45: “Benedicts Awake!” Do you recall it? 
A. Yes, I do. 

Q. And do you notice the triple repetition of the opening 
lines, “Men sleeping beside your wives, awake”? A. Yes. 

Q. WTiat can you say as to whether or not that reference 
violates current day standards of morality in the printed 
'word? A. Do you mean to say that it is immoral for a man 
to sleep beside his wife? 

Q. No, I should think not. What is your view as to 
whether or not it is immoral to refer to it in a magazine of 
general circulation? A. That it becomes immoral to refer 
to a morality? 

Q. That might be one view about it. "What is your view 
about it? A. The intimate relations between man and wife 
is an expression of the most wholesome thing there is. The 
generative principle behind the universe is present in all 
of us and reference to it as being in existence, unless it is 
done to cast filth upon it, in itself passes any high standard 
of decency, I should say. 
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Q. Do you think this poem could reasonably be con¬ 
strued by anybody as an attempt to cast filth upon the mari¬ 
tal relationship? A. It didn’t occur to me when I read the 
poem. 

Q. What is your opinion about the poem and its pro¬ 
priety? A. I think it is proper. I don’t think it is particu¬ 
larly beautiful from the standpoint of poetic technique, but 
the spirit of it is wholesome. 

Q. Now, turning to the Varga girl, to a feature which I 
overlooked, there is one particular verse in connection with 
the Varga girl in the April issue at page 3S of that issue 
entitled: “Peace, It’s Wonderful”, and I direct your atten¬ 
tion to the conclusion of the stanza: 

“He won’t be so lax, believe me, 

When the clock upon the mantel points to taps.” i 

Do vou think a reference of that kind textuallv in a 
%/ * 

magazine of general circulation, exceeds the limits of pres¬ 
ent day standards of frankness in the field of morality? A. 
I think my answer to your previous question covers that, 
if that is an attempt to make it seem somehow wrong to 
do what is socially right. 

It seems to me that the reference there is a particular¬ 
ly straightforward reference to something that everyone 
knows, and mention of it cannot be considered indecent. 

Q. Did you read Gilligan’s article entitled: “The Court 
of Lost Ladies”? A. Yes. I thought it was a very well 
written piece about a subject which is part of—that is a 
good instance of the kind of things that can be talked today 
that could not .be talked about 50 or 60 years ago. 

It is part of life. Every one knows it is part of life. If 
vou examine it, if vou write about it honestlv, vou know 
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it is a problem that requires social action. You cannot 
have the social action without knowledge, and knowledge 
of a thing is never in itself corrupting. 

Q. Did you think the author, Gilligan, gave a serious treat¬ 
ment to that subject and not a flippant one? A. Oh, very 
definitely. I thought it was a very fine piece of descriptive 
writing. 

Q. Did you think there was anything objectionable about 
publishing such an article as that in a magazine? A. Oh, no. 

Q. Of wide circulation which might be available to chil¬ 
dren such as yours in their adolescent stage? A. Well,' - 
that raises a basic question of whether a conspiracy of 
silence is more corrupting than the code of candor and 
frankness. I should say that in this day we have adopted 
somewhat unwillingly a code of candor. We find it through¬ 
out our literature; we find it throughout our press; we 
report details of lawsuits, divorce cases, and murders, and 
Hollywood affairs with a candor unheard of. 

The question then is does candor corrupt more than a 
conspiracy of silence? And my opinion is that even par¬ 
ticularly for an adolescent that a frank wholesome honest 
acceptance of the facts of things that are part of life is 
more beneficial to that person than a conspiracy of silence 
because the conspiracy of silence produces curiosity; there 
is some over-hanging urge to find out what it is that is not 
being told, and I think that is more corrupting to an adol¬ 
escent than being told just what it is and what is to be 
known about life. 

Q. Would an illustration of what you mention as now 
being commonly printed in the press be the references which 
you see from day to day in the Sir Harry Oakes murder 
trial, about the pre-marital trip of the daughter Xaney with 
the accused murderer? A. That is the kind of thing that 
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is very often carried in the papers, even in the most reputable 
papers and the papers which pride themselves upon their 
so-called reputation. 

Q. Xow, I direct your attention to a page of fiction in 
the October issue, the story: “Portrait Above the Fire 
Place' 7 . Did you read that story? A. I did, and it is a 
beautiful story. 

Q. Will you give the Board your opinion of that story, 
Mr. Swing? A. I think that Esquire has published some 
of the best phases of fiction, and I call that a beautiful story, 
beautifully written with a beautiful concept of a human 
being. I mean as a piece of art; I don’t mean the man’s 
weaknesses; his dependence on the portrait for moral 
strength, his moral character, all that made the story beau¬ 
tifully done. 

Q. Would you say it was usual for Esquire over years 
to have printed pieces of fiction which deserve to rank as 
literature? A. Oh, yes; I think Esquire has probably done 

much better than its share of publishing first rate artistic 

! 

fiction’ 

Q. Would you say that it had a reputation over its ten 
year period for having published a very considerable 
amount of first rate short story fiction? A. Oh, yes; I 
think it has some of the best writing that has been found 
anywhere in American periodical literature. 

Q. What comment can you make with respect to the arti¬ 
cles as distinguished from the fiction? Do you know that 
Esquire has as a matter of editorial policy in each issue 
always published from four to six to ten articles of an 
informative or serious nature? A. Oh, yes. As an old 
reader of Esquire I know that very well. It has first rate 
articles; some of them are humorous, but a great many are 
serious articles. It has articles on sports, it has articles 
that are going to interest men. 
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Q. Were the articles which you did for Esquire about 
the last war humorous or very serious? A. Oh, serious. The 
mass content of Esquire has been of a serious nature. That 
is. you can’t just have humor all the time in a magazine 
such as that and have as many readers. You have to have 
a base of solid interest and Esquire has always had it. The 
editors of Esquire have somehow understood that you have 
to get first-class writing into a magazine and they have 
done it much more so than women’s magazines. I think 
the writing in Esquire has displayed more artistic taste 
than that in women’s magazines. 

Q. Would you say the mass content of the magazine 
was information of a public character devoted to literature 
or the sciences? A. Well, I should say that there is always 
a core of substance of that kind. I would say that the 
appeal of the magazine is based primarily upon its humor, 
but it has a sound editorial policy to deliver your humor 
always with a core of substantial content. 

Q. Now, I would like to ask you about the piece of fiction 
in the August number called “Offensive on the Home Front”, 
and particularly two references near the end of that story; 
one: “He noticed how large the uniform made her behind 
look”, and two: “Once he had slapped a prostitute in Bor¬ 
deaux”. Do you remember the story? A. Yes. 

Q. Do you remember those two references? A. Y~es. 

Q. What can you say about them as to whether you con¬ 
sider them to be obscene or not? A. I don’t understand your 
question? What is obscene? 

Q. The charge has been made, Mr. Swing, that the use 
of the word “behind” in that story and that context, is 
indecent or filthy. A. If the story had said he struck her 
on the rump it would have become ipso facto proper? 

Q. I have no enlightenment as to that. It has been 
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charged that the word “behind” is obscene. What is vour 
opinion about that? A. I lived for a while in England- 
There is a word in England that you must never use in a 
parlor, and it is ‘bloody”. You must not say “bloody” under 
anv circumstances. 

Now you say bloody here and it is perfectly proper. 

These are matters of local usage, but I don’t see that 

the word “behind” has become a matter of even delicacy 

! 

in this country. It is a word that is more frequently used 
than “rump” or “buttock”. 

Q. Would you say the word “behind” in that connotation, 
to mean the rear end of a man or woman, is accepted in all 
society in this country? A. It is not the most proper piece 
of verbal selection, but it communicates the idea and I think 
it is even preferred in a drawing room to the words “rump” 
or “buttock”. 

Q. W T hat about the word “fanny”, to indicate the same 
portion of the body? A. That is slang, too, and I think 
somehow or other there is a connotation there that makes 
it a little bit less delicate than “behind”, but it is a ques¬ 
tion of delicacy and not propriety. 

Q. And certainly not of indecency? A. Oh, good Lord— 
that is, unless the buttock is indecent? 

Q. And do you think the reference to the husband in the 
story, in connection with his having slapped a prostitute— 
using that word—in Bordeaux, is an indecent or filthy ref¬ 
erence? A. It is a statement of fact. Is the fact indecent, 
do you mean? 

Q. Is the use of the word “Prostitute” in that story in¬ 
decent? A. You raise again the whole issue: Are we going 
to know what happens in the world, or are we going to 
have a conspiracy of silence about it. I am for candor, 
myself. 
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Q. Now, I would like to call your attention just for a 
moment to some of the Army jokes which are published in 
the magazine, and particularly this one in the November 
issue of Esquire, page 94, about the corporal who discovered 
two luscious blondes in his berth and said one of them would 
have to leave. 

Do you consider that a joke such as that, printed in a 

magazine such as Esquire, has any indecent, filthy, lewd 

or lascivious or obscene connotation, or what do vou think 

/ * 

about the publication of such a joke as that? A. My first 
response is that it is funny. I think it is a funny story, 
and when you start to analyze humor—all of us are people 
who live in a society in which we are taught to repress 
certain predelictions, let us say, and the consistent repres¬ 
sion of those predelictions constitutes good social behavior, 
but the repression of them does not annihilate them, they 
are there and psychologists will agree they will try to 
come out. 

Humor is very often a way of expressing those things, 
which is a counterpart to the repression of them and, there¬ 
fore, helps. You go and see a comedian on the stage smack 
somebody with a stick. Well, I can't smack my colleague 
that I don 7 t like with a stick. Therefore, I have a good 
laugh to see the comedian smack somebody. 

Therefore, I put this in the category, if you don't probe 
too far into it it is good humor. The minute you start 
probing too far you get into the repressions that are not 
in the humor at all. 

But humor is the expression on this plane of the ex¬ 
periences of the subconscious mind. 

Q. Do you find anything obscene or indecent in that joke? 
A. No. 

Q. Now, without making specific reference to the other 
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material, I want to ask you whether generally you found 
anything in any of the eleven issues, texts, and pictorial,: 
which in your opinion was obscene, filthy, indecent, lewd 
or lascivious? A. I will confess that when I went through; 
these things one by one with all the citations marked, I 
was astonished in the first place because it seemed to me 
the great mass of them didn’t even border on the place where 
the editor w*ould want to discuss it, as to whether or not; 
this might be considered by some few people as indecent. 

It seemed to me in most of them you have to look very 
hard. 

And then there were certain cases where I understand 
that there might be some people who would question the 
propriety of putting it in a magazine. I wouldn't myself; 
have omitted some of them from the standpoint of obscenity. 
I don't think some w^ere particularly good humor, up to the 
standards of Esquire, but that is not the issue, I believe. 

Q. That is right. So you found nothing that was inde¬ 
cent or filthy? A. No. 

Q. And is it in your opinion material that is accepted by 
our present day standards of morality? A. Yes, in a maga¬ 
zine which is known and considered as a magazine for the 
interests of men primarily. 

Mr. Bromley: That is all. 
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Cross Examination by Mr. Hassell: 

Q. Mr. Swing, in your broadcasts do you use the word; 
“behind" or these other words referred to in Esquire, over 
the radio? A. No, I don’t. 

Q. Why don't you? A. Because I am not writing. I am 
talking over an instrument that goes into a very large number 
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of homes which cannot be shut off until after something 
has been done, whereas a newspaper or magazine cannot be 
read bv children of five, six or seven vears of age. The 
person who has a magazine or newspaper can keep it away 
from children if he wants to. 

I think it would be an invasion of the right of the parent 
to choose what his child should hear if I should put those 
things into the home before the parent knew it, but I don't 
think the two cases are in any way comparable because the 
mediums are not comparable. 

Q. I see. You think it is perfectly proper to put these 
double entendre jokes, questionable pictures and cartoons 
that reflect upon the marital relation, in a publication dis¬ 
tributed freely through the United States mails and sold 
on pretty near all the newsstands, but you don't think it 
would be proper and decent for you to employ that kind 
of material in a broadcast? A. You are putting words into 
my mouth. I have not said it would be proper or decent. 
I said it would infringe upon the right of the parent to choose 
what his children should hear. 

i Q. If it is decent why should the parent have any right 
about it? If those thoughts are decent, why should the 
parent be considered? A. I am talking about my right to 
determine for the parent how he shall bring up his children. 
It has nothing to do with what I consider decent or what 
the parent considers decent. 

Q. In other words, you think these words in this type of 
joke and picture and cartoon are perfectly decent and that 
they should be allowed to go in every home because they 
state the facts of life. Is that right? A. I say that the 
freedom to circulate that magazine is according to our cur¬ 
rent standards of decency, yes. 

Q. As a newspaper man you resent the idea that anybody 
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should put any restrictions on what is said or written, don’t 
you? A. No, I don’t resent a censorship of certain things, 
certain kinds of things. 

Q. Do you set yourself up, Mr. Swing, as an expert on 
obscenity, indecency, lasciviousness and filth? A. I never 
knew that I had. 

Q. You don’t intend to do that now? A. I don’t set myself 
up at all. I have been called as a person conducting a 
known profession in this community to give my opinion. 

Q. How did you happen to be called as a witness in 
this case? A. Mr. Gingrich is the editor of Esquire and 
is an old friend of mine and a valued friend of mine, and 
asked me if I would look over the material which had been 
cited and give my opinion about it. 

Q. Since you have been a subscriber to Esquire for some 
time you have thought for years that the material in it is 
perfectly all right? A. Yes. 

Q. Not questionable at all; is that right? A. Yes. 

Q. Would you say that Esquire has the reputation of 
being spicy and a little off-color? A. I would accept the 
word “spicy”. I don’t know that I would accept the word 
off-color. 

Q. Well, why does it have the reputation for being spicy? 
A. Because it has humor and it is men’s humor. 

Q. Hen’s humor carrying jokes, pictures and cartoons 
that deal with sex? A. To some extent, certainly; just as 
man’s life deals to some extent with sex. 

Q. And carrying pictures such as the Varga pictures which 
appeal or are designed to stimulate the sex urge in man? 
A. Well, I don’t know that they are designed to stimulate 
the sex urge in man. 

Q. Would you say that they are art, Mr. Swing? A. Not 
of a high type, no. 


2659 


2660 


2661 



888 


2662 


2663 


2664 


Raymond Gram Swing—for Respondent — Cross. 

Q. They are not held out in the magazine as art, are they? 
A. No. I think they are very skillfully done; they are skill¬ 
fully drawn and I think they have taste in their drawings. 
To sav that thev are Titians and Rembrandts would be ab- 

v * 

surd. 

Q. Would you make the statement that the filmy costumes 
in which a number of them are shown are put on to add 
to their salacious appeal or to conceal nudism? A. I didn’t 
hear the question. 

Mr. Hassell: Read the question. 

(Question read.) 

The Witness: I don’t think that they are put on 
to add to salacious appeal. 

By Mr. Hassell: 

Q. Mr. Swing, did you hear the recent statement over 
the radio by Red Skelton to a woman on the program: “Let 
us read Esquire and blush together”? A. No, I didn’t hear it. 

Q. Would you subscribe to that sentiment? A. No; except 
as humorous. It might be that he was trying to make a 
joke about it. 

Q. You don’t think that is the general opinion of the 
public as to Esquire? A. No, definitely not. 

Q. Now, your attention was called to this story of the 
two luscious blondes in the Pullman berth and the married 
man who had a reputation in his community for upright¬ 
ness, finding them there and telling them that one of them 
had to leave. You referred to that, I believe, as a funny 
story. Why is it funny? A. Well, I went into a lengthy 
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explanation of why I thought that was funny. I will re¬ 
peat it if you wish, but I don’t really think it is necessary. 

Q. I haven’t heard you say 'why it was funny. I heard 
you say it was funny. A. Well, to go back to my concept 
that all human beings have most of the elements in them, 
and if we live in society, society requires us to repress certain 
predilections, I call them, in our life. I 

Q. What predilections? A. Well, the predilection to mur¬ 
der and a predilection to all kinds of violences and forth 
right expressions. We are anxious to repress them, and 

i 

the humor very often becomes a means of expressing those 
repressions in a delightful way and reflects simply that 
we are and must be repressed individuals to a certain extent, 
and I gave the instance of the comedian on the stage who 
hit another man with a stick, which expresses my feelings that 
I can’t express myself perhaps towards someone that I don^t 
like, and I laugh at it and I think it is funny. 

Q. What is the predilection here that is being repressed? 
A. Well, there is a tendency in our life towards anti-social 
anarchy in all of us. We don’t live in society because we 
are born that way; we adopt these repressions so as to main¬ 
tain social life. 

Q. Would you say that the predilection pointed to here 
is the general predilection of the average normal American 
married man to commit adultery? A. Well, I don’t know’ 
when you are talking about adultery—whether you are 
talking about a legal fact, aren’t you, and I don’t think 

i 

men have predilections to legal facts. I think they have 
predilections to natural expressions. 

Q. Well, wre w’on’t confine ourselves to the legal term, 
but the fact is that the man has indicated he is married and 
he has indicated he would go to bed with one of these 
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persons, hasn’t he? A. There again your monogamy is not 
a concept that is in the atavistic human being. The sexual 
expression, and I think all that is expressed in this story, 
is that, and it is entirely on the humorous plane. The 
repressed and disciplined individual who conforms to social 
requirements. 

Q. Yow, you think it is perfectly decent and proper in a 
magazine enjoying subsidies from the United States Govern¬ 
ment to carry jokes of that kind which imply improper 
conduct by a married man with an unmarried woman? A. 
Well, if somebodv went around with everv issue of the 

7 %> 

magazine and sat down and said: “Please study this. 
Doesn't it mean that somehow or other there is going to be 
an immoral act” and draw attention to it and destroy the 
humor then I would question it. But as a piece of humor 
it is harmless. 

Q. You said if you did not probe too far into this story 
it -would be considered humorous. It would not be if you 
gave too much thought to it, would it? A. Too much of 
what I might call obscene thought. 

Q. Well, what is the natural thought that would follow 
to the natural normal man, a story like that, Mr. Swing? 
A. To laugh. 

Q. To laugh about what? A. Laugh about the story and 
then he has expressed something which I -would say is so¬ 
cially repressed in him and that is the purpose of humor. 
The minute you start taking humor apart like a fly you 
destroy it and then the whole thing has a different conno¬ 
tation. The connotation is not there until vou destrov it. 

Q. The opinions you expressed are your own, purely? 
A. Whv, certainlv. 

m/ 7 V 

Q. You do not represent them to be the opinion of the 
American people as a whole or any part of them? A. Well, 
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I supposed I was put on here to give my personal opinion 
about things. I am not a member of any organization testi¬ 
fying after a meeting, which passed a resolution, and then 

i 

asked me to express the sense of the meeting, no. 

Q. Do you think you are competent to gauge the senti¬ 
ment of the American public as a whole and determine 
what the average man wants or what his reaction is to ma¬ 
terial of this sort? A. I suppose no single individual is 
competent to do more than express his general judgment 
as to what people as he knows them feel or think about 
any issue. He can’t ever be encyclopedic in his knowledge 
about what people think. 

Q. Mr. Swing, do you subscribe to the theory that there 
is no such thing as obscenity except in the mind of the 
individual? A. No. I do not subscribe to that theory. 
Things may be definitely obscene, obscene representations 
which are intended to be obscene and which are circulated 
for the purpose of gratifying an obscene desire. 

Mr. Hassell: That is all. 

i 

Redirect Examination by Mr. Bromley : 

! 

Q. I don’t understand that last answer. You say you 
do subscribe to the theory that there may be such things 
as obscene things deliberately circulated? A. Well, to be 
frank about it, the so-called French post-cards, the so-called 
Japanese drawings which are made by I call dirty-minded 
people to interest dirty-minded people. 

Q. That is what I thought your answer meant, but 1 was 
not sure it was so phrased. In other words, you believe that 
there can be this material, pictorial material, which is 
obscene and which is circulated by dirty-minded people for 
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the deliberate purpose of pandering to the prurient in 
people? A. Yes. 

Q. Now, you do not consider that any issue of Esquire 
or anything in the issues, so far as you have examined these 
eleven issues, comes within that classification, do you? A. 
No, I do not. 


Mr. Bromley: That is all. Thank you, very much. 
(Witness excused.) 


Ernest Osborne, a witness called by and on behalf of the 
Respondent, being first duly sworn, was examined and testi¬ 
fied as follows: 

Direct Examination by Mr. Bromley : 

Q. What is your name, please? A. Ernest Osborne. 

Q. You live where? A. New York City. 

Q. What is your address? A. Home address? 

Q. Yes. A. 106 Morningside Drive. 

Q. What is your business or profession? A. I am a 
college professor. 

Q. Where? A. Teachers College, Columbia University. 

,Q. Will you tell us something about Teachers College so 
we can know’ what kind of institution it is, please? A. 
Teachers College I think can be fairly characterized as a 
professional institution. Our student body comes from every 
state in the Union and it is primarily for the training of 
graduate students in the field of teaching education, public 
health nursing, religious education, and other essentially 
educational professions. 
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Q. How long have you been a professor in that college? 

A. I think my professorial rank began back about twelve 2677 

years, but I have been connected with the institution about 
seventeen years in one capacity or other. 

Q. Where did you go to school? Will you give us the back-; 
ground of your education? A. In higher education? 

Q. Well, yes. A. Pomona College, a Southern college, a 
small liberal arts college, Bachelor's degree there. Doctor’s 
degree at Columbia University in the field of psychology. 

Q. Have you ever done anything other than teach, Profes¬ 
sor? A. Yes, sir; I have been a camp director and at the 
present time I am doing some administrative promotional 9^73 
work for the University and the State of Yew York in 
Harlem on problems of delinquency. 

Q. About when did you start to teach? A. I started teach- j 
ing children in 1927 in the elementary school. 

Q. When did you start in college? A. In college teaching? 

Q. Yes. A. 1930,1932.1 don’t have these figures straight. 

It goes too fast. It has been since 1932, approximately. 

Q. Yow, with what age groups has your experience been, 
Professor? A. Well, my experience has been with young¬ 
sters as young as two up through the whole adult field. 

Q. Yow, will you tell me something about your other ac-; 
tivities? Do you hold any offices in connection with organiza- 2679 
tions outside of the College? A. Yes, sir. 

Q. What are they, please? A. Well, I am an advisory 1 
editor for the Parents Magazine, which is a magazine with! 
national subscription, probably the leading one in the field. 

Q. It is a commercial magazine? A. It is a commercial 
magazine. 

Q. Published and sold on the newsstands? A. Yes, sir. 

Q. It has a list of subscribers? A. Yes, sir. 
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Q. And caters to parents generally, does it? All right, 
what else? A. I am on the executive board of the Child 
Study Association of America, which is one of the older in¬ 
stitutions in the field of parent education, and I have retired 
as a member of the governing board of the National Associa- 
tion of Nursery Education, and several others. 

Do you want any more? 

Q. I do. A. I am a member of the Parent Educational 
Committee of our New York Federation of Churches, a mem¬ 
ber of the advisory committee with Msgr. Moore and Walter 
Pettit, head of the New York School of Social Work, mem¬ 
ber of the advisory board to the National Girl Scouts, par¬ 
ticularly for the senior girls, the executive committee of the 
United Parent Association, which is a city-wide organization 
made up of some 250 school parent associations in Greater 
New York. 

There are several other things that I don’t recall. 

Q. What about the national council of Parent Education? 
A. That is right. I am co-chairman with Mrs. Gruenberg of 
the National Council of Parent Education, an organization 
of professional workers, particularly those connected with 
various universities and Government departments, who are 
engaged in some phase of parent education work. It is a 
strictly professional group. 

Q. What about the National Council of Religion and Edu¬ 
cation? A. The National Council of Religion and Educa¬ 
tion is a fellowship group, which is made up of some 250 
men and women who are teaching, either directly in the field 
of religion, or what we assume to be related fields in institu¬ 
tions of higher education, primarily liberal arts colleges. It 
includes about 12 or 15 college presidents, among them 
Swarthmore, Colby, and George Williams Colleges. It is a 
group of men and women who have worked together for some 
15 years. 
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Q. Now, you said that you had conducted Slimmer camps. 
A. That is right. 

Q. What kind? A. I was director of the New York City 
Y. M. C. A. camp for younger boys for three years, and fol¬ 
lowing that initiated and organized and carried on a camp 
for families under the auspices of the university. 

That camp is still being run by the parents themselves after 
some seven or eight years, but my connection with it has now 
been severed because of the difficulty of carrying too many 
things. 

Q. When you say “university,” you mean Columbia? A. 
Columbia University is right; the teachers part of Columbia 
University. 

Q. Have you ever had any experience in being called in to 
advise public officials in connection with obscenity? A. Mr. 
Oliphant, Assistant United States Attorney in New York, 
asked me to give an opinion on materials the Post Office 
Department had objected to, and I did so. 

Q. What kind of material was it? A. Largely photo¬ 
graphs which supposedly were being used by those who were 
sending them out as a basis for sex education for children. 

Q. They were photographs of nudes, were they? A. That 
is right. 

Q. And they were being sold and sent through the mails 
on the basis that they would be helpful in sex education? 
A. Yes. 

Q. What opinion did you give the United States Attorney; 
on that? A. I told him I thought that procedure was not at 
all justified, that they had very little contribution, if any, to 
make to sex education, and in my opinion the Post Office 
Department should bar them from the mails. 

Q. Do you know whether thereafter they were barred? A. 
I don’t know. I don’t believe it ever came to trial. 
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Q. Do you know whether or not they were ever with¬ 
drawn? A. I never followed it up. I assume they were from 
the kind of pictures that they were. 

Q. Have you ever given courses on the psychology of fam¬ 
ily relations and on parent education? A. That is one of 
my areas. 

Q. Today? A. Yes. 

Q. In Teachers College? A. Yes, that is right. 

Q. Have you at my request examined the material com¬ 
plained of in the eleven 1943 issues of Esquire? A. Yes, I 
have. 

Q. On the basis of your knowledge and experience and par¬ 
ticularly your contacts with youths of all ages, are you able 
to give an opinion as to the likely effect of this material on 
a normal, average human being? A. Yes. 

Mr. Hassell: That is objected to. The same objec¬ 
tion as heretofore. 

Chairman Myers: Objection overruled. 

By Mr. Bromley : 

Q. Will you state whether or not the complained-of ma¬ 
terial is likelv to have anv harmful or detrimental effect on 

%/ 

normal persons in the age groups with which you have been 
familiar? A. Absolutelv not. 

V 

Q. In your opinion is there anything lewd, obscene, lasci¬ 
vious, filthy, or indecent in any of the material objected to? 
A. No. 

Q. In your opinion is there anything in this material 
which would tend to corrupt morals or lower standards of 
right and wrong as regards the sexual relation, or stimulate 
sexually impure thoughts or actions? A. No, sir. 
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Q. I call your particular attention to the so-called Sultan 
cartoons which appear in three issues of the eleven, to-wit, 
February, March, and September. Will you give us the basis 
of your opinion that there is nothing obscene, filthy, or inde¬ 
cent in these Sultan cartoons? A. Those are the ones in 
which in some form or another a voung woman is associated 
with either semi-commercial activities or other types? 

Q. Yes, that is right, such as one “What am I bid for this 
100 pounds of this sugar?” and the Sultan who indulges in 
the American habit of borrowing from his neighbor, and the 
one where the soldier boy with the money in his hand is en¬ 
titled “Sold American.” A. I see no objections to these. Iti 
seems to me that it is depicting a rather fanciful sort of; 
thing that at one time did occur in the Orient. They are not 
very realistic but I see nothing obscene about them. 

Q. Do you think the publication of these cartoons would 1 
tend to stimulate or encourage or create a public sentiment 
for the institution of harem girls and dealing in women in 
this country generally? A. It seems rather absurd that any¬ 
one could think that. 

Q. I would like to particularly call your attention to the 
article by Gilbert Seldes, “The Fall of the Flattering Word,”: 
and paragraphs 4 and 6 of that article which appear on page 
6 S of the magazine. There is a reference in the sixth para¬ 
graph to the “fly front.” j 

Have you read that paragraph and particularly that refer¬ 
ence? A. I have. 

Q. Do vou know what a “fly front” is as related to cloth- 
ing? A. I believe I do. 

Q. What is it? A. As I understand it, a fly front is a 
method of covering buttons, often used in connection with 
trousers, but not solelv confined to that. 

For instance, there are top coats that have definite fly 


2689 


2690 


2691 


i 



89S 


Ernest Osborne—for Respondent — Direct. 


2692 


2693 


2694 


fronts. I think commonly I would have to say that that does 
refer to the type of opening customarily found in men's 
trousers, but I don’t see anything obscene about that rather 
useful kind of arrangement. 

Q. Do you see anything filthy or indecent about the way 
the term “fly front” is used by Seldes in this article? A. 
I don’t think I have that kind of a mind, sir. 

Q. If you strained your min d could you possibly get any 
filthy or indecent connotation out of it? A. 'No, not and be 
sincere. 

Q. And in the same paragraph a reference to the fact that 
clothes do enhance the sexual attractiveness of women. A. 
Yes. 

Q. Do you find anything indecent or filthy about that para¬ 
graph or that reference? A. 25o. 

Q. Could you possibly conjure up anything in that refer¬ 
ence that in your opinion would make it filthy or indecent? 
A. 25o. 

Q. Did you read Gilligan’s article entitled “The Court of 
Lost Ladies”? A. I did. 

Q. What is your opinion as to that? A. I happen to re¬ 
member seeing one or more of the articles that appeared in 
a 25ew York paper by Mr. Gilligan some years ago,—I don’t 
know just when,—and I remembered my reaction, and I had 
the same reaction when I read this. 

It was a very masterful piece of reporting and gave a kind 
of realistic picture that, in my opinion, rather than leading 
to any kind of unfortunate stimulation of perverted imagina¬ 
tion, gave a picture of one segment of our social life that is 
one of our problems. 

And I know I talked to one of the judges in 25ew York 
about this in connection with my work in Harlem and we 
didn’t refer to this specific article, but the discussions of 
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the rather pathetic situations that do come up in women’s 
courts makes me think that that question comes up quite 
often in the courts and as citizens we need to know what the 
situation is. 

I don’t think one can be accused of straining in order to 
make something of it. 

I think it is a valuable article, sincerely written, and why 
anybody would object to that is beyond my comprehension,: 
unless I suppose there are certain words that would be ob¬ 
jected to by people whose training and background has been 
restricted. 

But those words are in current use and in no sense obscene 
except in the minds of people who unfortunately have had 
poor educational background as far as their own attitudes 
are concerned. 

Q. Do you remember that the Gilligan articles to which 
you refer were on this same subject matter and appeared as a 
feature in the ]S T ew York Sun five years ago? A. I don’t: 
remember that. I do remember reading at least one of those 
articles, but whether it was five or seven years ago doesn’t 
stay with me. 

Q. Did you know that Gilligan has also written a book on 
the subject of night court experiences? A. Yes. 

Q. Do you know who Mr. Gilligan is? A. Yes. 

Q. Who is he? A. A free-lance writer, I understand. 

Q. Of good reputation? A. Of good reputation, and with 
a very special interest in the Newfoundland fisheries. He 
has taken a number of trips on Gloucester schooners, and 
so forth, and I understand from friends of his that that is 
his burning enthusiasm at the present time. 

Q. Did you know that he writes more or less regularly for: 
the Saturday Evening Post? A. I didn’t know that. I: 
knew he had an assignment or two from Readers Digest,: 
however, on this fisheries business particularly. 
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Q. In the July issue I would like to call your attention to 
that poem Dog ? s Worst Friend,” page 141. Do you remem¬ 
ber reading that? A. Yes, I do. 

Q. Did you get the inference that at the conclusion of the 
poem it was suggested by the writer that the people who mis¬ 
treat dogs might well be planted in Central Park and intro¬ 
duced to a lot of dogs? A. That seemed to be fairly obvious, 
yes. 

Q. Do you find anything indecent about a reference 
such as that in a magazine of general circulation? A. No, 
sir. 

Q. And in connection with the August issue, the color 
photograph “Mood for Red Hair,” which appears at page 
73—do you remember that photograph? A. Yes, I remem¬ 
ber that particularly. 

Q. WTiat is the basis for your opinion with respect to 
it? A. Do you want my opinion first? 

Q. Yes, please, your opinion first. A. I think it is one 
of the more esthetic, one of the more beautiful color photo¬ 
graphs in the magazine, the issues of which I have ex¬ 
amined. 

Q. Do you think there is anything indecent or obscene 
about the way the purple drapes have been arranged? It 
has been suggested that they are arranged so that the 
reader can mentally, easily, take them off. A. No. Again 
I think it depends entirely on whether the individual that 
might be put in that frame of mind has had a limited sort 
of background, I would say almost a perverted kind of 
training. 

If you are going to strip someone you are going to strip 
them anyway, mentally. I suppose it might be a little 
easier than having to unbutton a few clothes. 
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If you are going to strip a photograph for sexual satis¬ 
faction you are going to do it. 

I think the esthetic arrangement there would tend to 
make that less likely to arouse. 

Q. Do you see anything obscene or filthy in that picture? 
A. No. 

Q. Now, for a moment, will you give me your opinion 
of the cartoon in the August issue at page 90 where the 
girl in the wedding gown is shown at the lathe with the 
subtitle, “Boy, that’s patriotism.” A. I was particularly 
interested in that because I felt I must be much more 
naive and unsophisticated than I supposed. 

I have asked a number of friends and also my 14-year- 
old twin daughters what they got out of that, and it seems 
to me there must have been some very ingenious kind of 
thinking that went into the development of the objection 
to that, Mr. Bromley. 

I perhaps am still able to learn something, but I don’t 
quite get it. You can make a very involved assumption 
as to what that might mean, but it doesn’t seem to make 
some sense. If someone can make something dirty out 
of that I think they can make something dirty out of 
almost anything, and that’s not hard if you have that 
kind of a mind. 

Q. Do you think the publication of a cartoon like that 
could possibly have any detrimental or corrupting effect 
upon any class of our society? A. I can’t see it. 

Q. In the same issue did you read the story “Offensive 
on the Home Front,” and do you recall the references to 
the wife's behind and to the husband having slapped a 
prostitute? A. That is right. 

Q. Will you give us the basis of your opinion that that 
article, and particularly those references, are neither ob- 
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scene or indecent? A. I didn’t particularly enjoy that arti¬ 
cle but I see nothing obscene or objectionable about it. Is 
the word “prostitute” not used in polite society? 

Q. You tell us, will you? I only get paid for asking 
questions. A. I had assumed it was. I perhaps have not 
been moving in the right circles, but I thought that was 
a respectable word with a perfectly understandable mean¬ 
ing. 

Q. And can be used anywhere? A. And can be used 
anywhere and, as far as “behind” is concerned, that is 
merely a statement of locale, isn’t it? 

Q. It seems to me it may be more than that. It may 
be a term for that area just like “fanny” might be. A. That 
is right. 

Q. But is either word used in print in a magazine either 
obscene or indecent? A. It is not as accurate as using 
the term “buttocks,” but as far as my feeling is concerned 
I don’t see how there is anything obscene about it. 

Q. In the October issue, at page 37, there is a small 
black-and-white drawing of a sailor with a dancing girl 
tattooed on his arm and a live dancing girl looking at it. 
A. Yes. 

Q. What connotation of decency or indecency did you 
get out of that cartoon? A. I don’t quite know how to 
answer your question because it doesn’t seem to me that 
is involved. 

We do have dancing girls. I suppose it is a rather neat 
treat for a sailor to be able to use his muscles so that he 
gives a realistic impression of a girl dancing, but to as¬ 
sume that dancing is obscene is, I think, making a pretty 
hasty assumption. There is no indication of the way in 
which that girl is dancing. I suppose she’s a hula dancer 
or a “hoochy-coochy” dancer, or whatever you call it, 
but I can’t see that there is anything obscene about it. 
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Q. Well, does it become obscene because an actual hula- 
bula girl is looking at the demonstration? Does that 
change your opinion in any way? A. No. 

Q. Remember the second color photograph which occurs 
in the November issue at page 73, which is entitled “Golden 
Mould”? What is your opinion with respect to that photo¬ 
graph? A. My opinion with respect to that would be the 
same as to the other. 

What is the other one called? “Mood in Red”? 

Q. “Mood for Red Hair.” A. It would be the same sort 
of thing. 

Q. Do you find anything indecent or obscene about this? 
A. No. 


Q. The “Golden Mould” photograph? A. No. Perhaps 
I ought to be looking a little more for those things, but; I 
can’t for the life of me see it. 

Q. Well, it has been suggested that there is a suggestive 
dark shading down there on the front of this girl where 
my finger is, which is somewhere below her pelvic region. 
Do you see anything indecent about the looks of that shad¬ 
ing? A. No. 

Q. I meant to ask you your opinion of the cartoon which 
appears in the July issue on page 148, the perfume counter 
and there being two cartoons, “Burning Desire” and 
“Baby’s Breath.” Do you remember that? A. Yes. 

Q. Do you see any possible ground for contending that 
that is obscene or indecent? A. Well, yes, if you have an 
obscene or indecent mind, just as I said that almost any¬ 
thing can be taken in that way. You can make connections 
with anything, but it seems to me the whole point of that 
joke, at least as I interpret it, here is a very prissy kind 
of a floor walker who comes up and who is so cautious 
about anything, that is the point of the joke. There is 
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nothing there that should arouse any obscene or indecent 
feeling except in a person who is already obscene and 
indecent. 

Q. Now, in your opinion, does the objected-to material 
collectively or as to any one issue render that issue lewd, 
lascivious, obscene, filthy, and indecent? A. No. 

Q. Take the objected-to material collectively and in all 
eleven issues. Do you think the fact that this material is 
in the eleven issues renders the magazine as a whole—that 
is the eleven issues of the magazine—either obscene, in¬ 
decent, lewd, lascivious, or filthy? A. No. Last night as 
I was thinking a little bit about this I tried to think for 
myself just what my reaction to the magazine had been 
over a period of years when I had seen it in the airplanes 
or railroad trains or doctors’ offices, all pretty decent 
places. I think from our work, from the character that I 
did, that one could simply say that it is of a sophisticated 
nature, primarily for adults, but that the cartoons and the 
pictures are not the essential quality of the thing. They 
give a certain bite to it, if you will, which, it seems to me, 
is perfectly legitimate for adults, but the thing that I have 
been impressed with it is what I can call literary quality. 
My field is such that I can’t offer an expert point of view 
and say that it has a high literary quality, but from the 
standpoint of my own case it does have a high literary 
quality. The kind of articles and the pictures I think is 
considerably above the average, again within this sophis¬ 
ticated kind of thing. 

Q. Do you have the magazine in your own home? A. 
No. 

Q. Have you shown it to any children? A. Yes. 

Q. What has been their response to it, if any? A. They 
enjoyed it, they appreciate some of the humor. Some of 
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the rest of the humor they don’t understand. The only 
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think I found ever embarrassing was that it was hard to 

explain to a child some of the humor, not that I have any; 

objection to explaining it, if they would understand it, but 

just as it is hard for a child under 12 or 13 years of age 

to understand the quality of such relationships between 

mature adults and a marriage, it seems very silly and stupid 

to them, some of those things, and it is embarrassing, not 

because of their lack of maturity but it does not give them 

any stimulation; they don’t get it at all. 

It seems to me we have gone too far in thinking that 
everything in the entertainment world or the reading world 2714 
should be at the level of a six or seven-year-old child. In 
other areas we don’t do that, we don’t give them coffee. 

We don’t give coffee to a six or seven-year-old child, but 
we don’t think it is wrong for adults to have coffee. We 
don’t expect adults to go to bed early, and all of those 
things. 

To give you an instance, one of my colleagues in th6 
camp field carried on one of these things pretty far, so far 
as the councils are concerned, because he didn’t believe it 
was good for the children to have coffee the councillors, as 
councillors, were not supposed to have coffee; because he 
didn’t believe it was good for the children to smoke the .. 

councillors were not allowed to smoke; because it was good 
for children to go to bed about 8 o’clock the councillors 
had to go to bed at 8 o’clock. It seems to me that kind 
of narrow provincialism is something which I think all of us 
would recognize as having no legitimate basis. 

I would not advise it as a children’s magazine; I think 
there are others which are more appropriate, they would 
enjoy more, but it is not going to hurt any of them. 

Q. Based upon your examination of the magazine, is it 
your opinion that it panders to the prurient taste? A. No. 
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Mr. Bromley: That is all. 

Chairman Myers: Doctor, do the Sultan cartoons 
in any wise suggest to your mind the “Arabian 
Nights”? 

The Witness: Yes, somewhat. 

Chairman Myers: Referring to the doggerel about 
the dog, have you ever read James Whitcomb Riley’s 
“The Piddling Pup”? 

The Witness: I haven’t read “The Piddling Pup,” 
no. I will look that up; it sounds as though it might 
be good. 

Chairman Myers: We will take a recess for a 
few minutes. 

(There was a short recess taken.) 

Chairman Myers: All right. 

Cross Examination by Mr. Hassell: 

Q. Doctor, would you say the family is the foundation 
of our society? A. I feel that very strongly, Mr. Hassell. 

Q. And that the marriage relation is a sacred one? A. 
Yes. 

Q. Do you think jokes and cartoons and questionable 
words which reflect upon the sanctity of marriage and the 
marital relation are entirely decent and proper? A. That 
reflects upon the sanctity of marriage and the marriage 
relationship, did you say? 

Q. Yes. A. Probably I can’t answer that question in gen¬ 
eral. I would like to know what specifically; give a specific 
instance because there are all sorts of things. 

Q. Well, having to do with sex. In other words, jokes - 
and cartoons which deal with sexual relations of married 
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men and women in a flippant manner. A. Well, I think 
probably I have somewhat a different point of view than 
your question implies that you have. I believe that one of 
the very unfortunate things that has happened in the whole 
field of sex education is the fact that there has been first of 
all a kind of conspiracy of silence about it which has aroused 
in the minds of growing youngsters and youth the fact that 
there is something nastv-nice about it, and a lot of adults 
have been particularly affected by it, and if we try to put 
that attitude of human experiences, which is a very im¬ 
portant one, into some special category then we can an¬ 
swer it and get a wholesome attitude, so the answer to 
your question specifically is that I see no reason why 
humor should not—in fact, it seems to me humor inevitably 
comes into the sex relationship as it comes into other types 
of relationships. There are all kinds of humor and if it is a 
kind of humor that brings about a perverted reaction, that 
is one thing, but to say the marital relation and the factors 
about it are so sacrosanct that no humor can be anything 
but objectionable, that seems to me to involve an unwhole¬ 
some kind of attitude. 

I don’t know whether I made my stand clear on that 
point, but I feel that very strongly. I 

Q. Would you put in that category the kind of humor 
that is reflected in one of the jokes that has been referred 
to here, where a man is on a Pullman car and he checks his 
ticket and he finds two luscious blondes in his berth and the 
joke shows he is a married man and respected in his com¬ 
munity, and he tells one of them “One of you will have to 
leave”? Do you think that that falls in this category such 
as that you are speaking of. A. Let us see if I recall it. 
That joke was in the feature which takes jokes from vari- 
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ous army papers, the kind of jokes such as that; is that 
what you mean? 

Q. Well, it has been said so. Is that your information 
from talking to counsel? A. No; they didn’t tell me that. 
I saw it. 


Mr. Bromley: He knows it does; of course it does. 

The Witness: I was a little bit surprised, as a 
matter of fact. Perhaps this is off the record, but I 
expected a little more coaching last night when I got 
in and I don’t think I got very much help from Mr. 
Harding. 

By Mr. Hassell : 

Q. How long did you study it? A. I don’t know whether 
he is earning what he gets or not, but he was very casual 
about the whole thing. 

Q. How long did you study this Esquire business before 
you testified? A. Studying the Esquire business? 

Q. Yes. A. I haven’t had time to study Esquire. Do you 
want the whole story? 

Q. Yes, I would like to have it. A. I don’t remember 
whether it was Mr. Harding that came up to see me or 
not, but anyway it was someone from their office, and I 
didn’t have time to see him. I was just too dam busy to 
see him. 

Q. When was that? A. Unfortunately I have come to 
rely on my secretaries, and I couldn’t tell you. It wasn’t 
more than two or three weeks ago, or perhaps it was three 
weeks ago? 


Mr. Harding: I would guess so. I am not certain. 
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The Witness: I am sorry. I hope it is not impo^ 
tant. I could find out easily bv calling mr secretary^ 

Mr. Harding: Two or three weeks ago. anyway. 

The Witness: Two or three weeks ago, and he said 
the matter was of great importance, but I unfortu- 
nately had some other matters that I thought were of 
equally great importance, and some time later Mr. 
Pearle, who is associated with this group, came to 
see me, bringing one copy, I think it was the January 
issue, asking me if I had seen the magazine, and 
what I thought about it, and I told him I would study 
it, and four or five days later the years numbers 
came up, and I asked my secretary if she would havd 
an objection, if she thought she would be contaminat¬ 
ed if she went through the articles that were indicated 
and cut them out so I could see them in one place,; 
and I looked at them on the train coming down once, 
and I hadn’t looked at them again until last night. 
We just went through them very briefly, indicating 
a little more clearly the type of objection you had to ; 
them. 

So that is the process of preparation unless you 
include in your questions that I have asked friends, 
some of these nursery school teachers I have been 
working with in Boston in the last four or five days, 
some of the secretaries from college, my boss’ sec-; 
retary, as a matter of fact, a very good Catholic girl' 
who has been raised at home. I asked her about! 
them. I haven’t done anything in an organized way,' 
I didn’t have time. I would have enjoyed doing it 
because I would have liked it. 
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By Mr. Hassell: 

Q. So you agreed to come down and testify before you bad 
even gone over this thing? A. Oh, no, sir. I think if you 
recall what I said that I had looked over what Mr. Pearle 
brought me before I ever came down, the one issue which 
I believe was the January issue. 

Do you know? 

Mr. Harding: That is right. 

Th Witness: January, 1942. 

Mr. Harding: 1943. 

The Witness: 1943? 

Mr. Harding: That is right. 

i _ 

The Witness: The January, 1943, issue I looked 
through. I read that before I said I would do any¬ 
thing. He said this was characteristic of the type of 
objection. I don’t know whether you agree that it was 
characteristic, I believe that it had the— 

Mr. Harding: The 12 Vargas. 

The Witness: Yes. That is the one that has the 
calendar of Varga girls, so I don’t think it would 
be quite fair to say that I agreed to come before I 
looked it over. I had seen Esquire where Mr. Brom¬ 
ley was questioning me about it. 

By Mr. Hassell: 

Q. You are not a subscriber to it? A. No, I am a college 
professor and it costs five bucks a year, and I usually get 
a chance to see it, but the reason I am not a subscriber 
doesn’t have anything to do with any reason as to its being 
objectionable. 
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Q. You do say the magazine has a reputation of being 
sophisticated, do you not? A. Well, that is my personal 
opinion, yes. It is a magazine for adults, I should say. It is 
not supposed to be a childrens magazine. 

Q. Now, you referred to talking to other people or friends 
and acquaintances of yours? A. Yes. 

Q. About this? A. Yes. 

Q. Was that after you had seen the January issue? A. 
Yes. 


Q. Did you then go over all these issues? A. No, I didn’t 
take the magazine with me at all. I just asked them whether 
they had ever seen Esquire, and most of them had. 

Q. And asked them generally what they thought about 
it? A. I asked them particularly what they thought about 
the Varga girls, whether they had ever seen them. 

Q. Any particular Varga girl picture? A. No. I didn’t 
think it was important. I just mentioned that as part of 
what little background I had. I wasn’t supposed to make— 
that is a survey or anything like that. I didn’t understand 
that. He wanted my own opinion and not a survey, but I 
was interested in that personally. i 

Q. What did they agree to pay you to come down here 
to testify? A. Well, as a matter of fact there have been 
no agreements at all. 

Q. You have no understanding at all? A. I have abso¬ 
lutely no understanding at all. 

Q. You told them what your daily fee is? A. I have no 
daily fee. Maybe I am not that expert, I suppose that is 
one indication of an expert, but I have no daily fee. 

Q. The understanding is that they are to pay you a 
fee and your expenses? A. That is right, but when they 
asked me what my fee would be I said it didn’t make any 
difference to me. I suppose I probably have been contam- 
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inated by the profession I am in and haven’t been interested 
in ^t. I make a very good salary, I am making more money 
this year than any other year. I am not interested in the 
fee thing. I expect to get something, I hope to. I will be 
rather disappointed if I don’t. 

Q. Doctor, do you think the word “behind,” referring to 
the portion of the anatomy that is usually sat on, and the 
word “ass,” referring to the same thing, and the words 
“son-of-a-bitch,” are entirely decent words or in common 
use in polite society? A. Well, I wonder if you wouldn’t like 
to separate those, or do you want to lump them together? 

Q. Well, take up each one of them. A. I would definitely 
agree that the first one is of a different quality than are 
the other two. Perhaps it would be less objectionable if 
you used the French word “derriere.” It is more euphonious 
than “behind,” but so far as “ass” is concerned I think all 
would agree in ordinary groups we don’t use that at all, 
or “son*of-a-bitch” is a term that we don’t use. I don’t know 
whether you call it “polite” society, but in describing what 
you might not call polite society I think it is perfectly 
legitimate for people to read it. I think it would be in¬ 
appropriate not to use that term. 

Q. Doctor, you have gauged the matter in Esquire— A. 
I have what,—gauged? 

Q. Yes. Or judged it or weighed it? A. Yes. 

Q. In the light of the medium in which it occurs? A. Yes. 

Q, That is, it is a sophisticated magazine for men, is it 
not? A. Yes. 

Q. You would be shocked to see these matters that we 
have been talking about in a magazine like the Saturday 
Evening Post, would you? A. No, I don’t believe so. I 
think, however, I can’t recall any specific instances, that 
you can undoubtedly find cartoons which are at least as 
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suggestive as this one of the bride coming back to the lathe. 

Q. I would like to have you point it out because I have 
been reading the Saturday Evening Post for 40 years, and 
I never saw anything like that. I 

! 

Mr. Bromley: Well, did you look at the ones that 
are alreadv in evidence? 

The Witness: I haven't been prepared by Mr. 
Harding, or anyone else, to answer that question very 
specifically, but it is my impression that you coilld 
find material in the cartoons that could be inter¬ 
preted by one who wished to interpret them, or whose 
professional job it was to interpret material and find 
dirty meanings. I believe you could find them in 
the Saturday Evening Post. I suppose it is out of 
order, but I would like to have someone explain to 
me more adequately than counsel have been able ; to 
do what is dirty about that bride and the lathe, for 
instance? I was stumped on that. 

i 

By Mr. Hassell: i 

Q. I understood that you said on direct that you couldn’t 
see the point at all. A. Xo, I didn’t say that. I think if 
vou will refer to the record, I said it seemed to me I couldn’t 
see at all how anyone except the person who could pervert 
almost anything could find anything objectionable in that. 
I could make a kind of rational outline of what might be 
in anyone else’s mind, but I can’t say that there is any 
justification for it, or that it could be possible to call it 
obscene. 

Q. In a magazine of this sort you think it is entirely 
unreasonable, in a magazine of this sort, for anyone to draw 
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the inference that that woman instead of going home and 
partaking of the joys of the marital relations right after 
marriage is so patriotic that she goes to the factory with 
her wedding gown and veil on? A. I think the point that 
that was obscene— 

Q. You don’t see that? A. I don’t believe that the 
marital relationship was obscene. If I did I would have 
stayed a bachelor. I don’t believe that to realize and to 
understand that men and women who are married do have 
sexual relations—I don’t think that is obscene. It seems 
to me that takes us clear back to a kind of excessive Pur¬ 
itanism that is about as unwholesome as anything can be 
in the human relationship. 

Q. You think it is perfectly proper and decent to make 
light of the marital relationship by making a joke out of 
the fact that a woman goes to a factory directly after get¬ 
ting married with her wedding gown and veil on instead of 
going home and divesting herself of her clothes and par¬ 
ticipating in a honeymoon? A. Of course, when I looked 
at the picture I didn’t mentally take her home and undress 
her and put her to bed, so to me I didn’t see anything 
objectionable. 

It comes back to my original point, Mr. Hassell. I believe 
there is legitimate humor centered around that phase of 
human relationship just as there is legitimate humor in 
regard to other human relations. 

But when you set something apart and make it sacrosanct 
you are not likely to engender the kind of attitudes that 
you and I have here, because of the training and background 
we have had. When I say “You and I” I am referring to 
our generation. 

Q. The wedding night has been the subject of a great 
many ribald jokes over a period of a great many years, has 


915 


Ernest Osborne—for Respondent — Cross. 

i 

it not? A. Yes, and some are humorous and some are not. 
Some are just nasty. 

Q. And you don’t see that this is a joke of that kind? 
A. I don’t think it is nastv at all. 

Q. When appearing in a man’s magazine, a sophisticated 
man’s magazine that deals to a great extent with sex and 
sex relationships? A. I wouldn’t think that that is a very 
valid statement that you have just made. 

Q. You wouldn’t think that? A. No. I think it would be 

I 

demonstrated not by opinion, but by a careful reading of 
any of these magazines, that you could hardly say it was 
primarily dealing with sex or some phase of the sex rela¬ 
tionship. 

Q. I didn’t say “primarily”, Doctor. A. What did you 
say? 

Q. I said it deals with sex matters. A. I thought you 
used some term which implied that was the general tone, 
that was the major emphasis in the magazine. I may have 
misunderstood you and if I did I am sorry. 

Each one does have materials which deal with that. 

Q. Each issue? A. Oh, yes. I don’t think anyone would 
try to deny it, but I don’t think that is objectionable. If 
this magazine were primarily for the purpose of raising the 
untoward sex feelings which you speak about, then I think 
the publishers ought to try to get a new editor because 
he surely has not made the most of his opportunity if 
that is his major objective. 

It seems to me that comes in and has been recognized and 
accepted in a magazine for adults, but it certainly is not the 
characteristic thing, in my opinion, and I am sure it could 
be demonstrated in terms of other quantitative figures that 
that isn’t the result. 

These are not the words that come first to my mind when 
I think of Esquire. 
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Q. Did you read the story “The Unsinkable Sailor”, page 
95 of the February issue? A. Yes, I did. I have read all the 
materials that were objected to. 

Q. How many times did you read that story, Doctor? 
A. I read the whole thing once to get the whole thing in 
context, which I think is the only fair thing to do, and then 
I went back and read the parts that were specifically ob¬ 
jected to. 

Q. Do you think that story correctly portrays the average 
run of the boys in the American Merchant Marine today? 
A. I didn't assume that it was supposed to be an accurate 
picture of the average run of boys in the Merchant Marine. 
I didn't think there was anv claim made to that. 

Q. The title of the story and the text indicates that this 
sailor has been on board merchant vessels that have been 
sunk in this war? A. Yes. 

Q. And in column one, page 95, down the center of the 
first page it is stated: 

“In Las Palmas he went to work as a sort of contact 
man for an establishment known as The Black Cat, and the 
less said about that phase of his life the better.” A. Yes. 

Q. What would you say that described him as? A. Well, 
I suppose it is pretty obvious. 

Q. What? A. That when he was ashore he acted as a 
procurer of sorts. I assume that is what it was. 

Q. As a pimp for a bawdy house? Would that be it? A. I 
would use a little more elegant term, but I expect it means 
the same thing. I have no objection, if you would like to 
have me say “a pimp for a bawdy house”. It doesn't shock 
me if you thought it would. 

Q. Now, further in the third paragraph of that column he 
is quoted as having said: 

“I grabbed a piece of broken glass and I yelled, ‘the first 
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sonovabitch that moves Fll cut his head off”” A. Where is 
that? 

Q. That is the third paragraph, the first column on page 
95, the latter part of the paragraph. 

“They left the room—but I went to the hospital.” A. Yes. 

Q. Do you think the use of that term as an epithet and 
not as a greeting—I believe someone has said that that 
sometimes is used as a greeting— A. I haven’t heard that. 
Again, I was not prepared well enough. I am beginning 
to wonder whether Mr. Harding should have— 

Q. Would you say that that term as used in this con¬ 
nection or connotation is an entirely decent term? A. Well, 
if one is attempting to describe with a certain kind of va¬ 
lidity the sort of thing that an individual with this back¬ 
ground in that sort of a situation would say, then I think 
they would be very wrong not to use that term. 

I have been around some pretty rough customers and I 
think that is a pretty natural and realistic thing to say. 

The kind of writer that would have this man say “Xow, 
any of you gentlemen who attempts to show a belligerent 
attitude toward me will be subjected to serious damage” 
would be quite inappropriate. 

I think a man in that situation, with this background, 
would say “son-of-a-bitch” and consequently I think it fits 
into this kind of an article. 

Q. And you think this kind of an article fits into this kind 
of magazine? A. I think it deals, as some of the others do, 
with certain phases of human relationship which all of us 
know exist and which are part of our common American 
life. ! 

I wouldn’t want a steady diet of that any more than I 
want a steady diet of any other phase, but I think for an 
adult person this kind of thing is perfectly acceptable, just 
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as I think the “Court of Lost Ladies” is acceptable, and if I 
were an editor and in a situation such as this those terms 
were not used, I would think my writer probably wasn’t 
good enough to publish. 

I am not an editor, of course. 

Q. In view of the seriousness of the present war we are 
in and the necessity for a merchant marine, do you think 
this type of story adds to the war effort? A. I don’t see 
what it has to do with the war effort. I don’t know what 
you are implying, Mr. Hassell. I am a little slow sometimes. 

Q. You don’t think it might discourage some decent boy 
who had planned or thought of going into the Merchant 
Marine in order to get munitions and so forth across the 
seas— A. Might discourage him from going in because they 
would have too rough customers or something of the sort? 

Q. Yes. A. I think that is stretching things pretty much. 

Q. Do you recall the balance of this story? A. I don’t 
recall it very clearly. Perhaps you had better remind me 
of the parts you are interested in. 

Q. In the next column on page 95. A. In column two? 

Q. Yes, down below the boxed-in material. A. Yes, I 
see it. 

Q. There is recited the meanderings of the so-called Un- 
sinkable Sailor. A. Yes, sir. 

Q. How he gets a jar and apparently puts a sample of 
urine in it— A. I assumed that is what he was talking about. 

Q. And he takes it to this place and gets the manager to 
put it in his safe and so forth, and then gets a suite of 
rooms and a bottle of whiskey and has himself a good time— 
A. With the whiskey— 

Q. Yes, with the whiskey. A. I thought maybe I may have 
missed something else. 

Q. And then beginning at the bottom of the third column: 
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“There is a new secretary in the union hall who isn’t 

* 

used to sailors or their language. It seems Showboat went 
up to her when she was alone in her office, bent over her 
shoulder—loop-legged drunk—and rasped, in his peculiarly 
hoarse and penetrating voice, ‘How’s chances to lower the 
boom on you, sister?’ The girl jumped up in terror and ran 
screaming from the room. ‘Oh, that man! That man!’, she 
cried. .‘Help! He wants to do something terrible to me.’ f 

Do you say that that portion of this article has no in¬ 
decent or lewd connotation, Doctor? A. My understanding 
is, though I am not much of a sailor—I have done some-^ 
that this phrase “lower the boom” does not have any in¬ 
decent implications. 

“I suppose I can probably figure up some. As a matter 
of fact, I didn’t when I read it the first time, and here I 
think a little plug for Mr. Harding should come in. It 
was he who pointed out what you felt that might mean, and I 
can see how if one were looking for a dirty meaning there 
that that could be used, but I had not honestly seen it. 
Again, that is a phase of my unsophistication. 

Q. Let’s be perfectly frank about this thing, Doctor. 
Don’t you gather from the language that follows this phrase: 
“How’s chances to lower the boom on you, sister?” that 
this had a rather startling effect on the girl to whom it was 
spoken ? A. Well, apparently it had a startling effect. A good 
many things have startling effects on unsophisticated women 
—mice and so forth. I 

Q. But she said: “Oh, that man! That man. Help! He 
wants to do something terrible to me.” A. Yes. 

j 

Q. Do you say that the meaning sought to be conveyed 
by that is obscure to you? A. I said, and perfectly honestly, 
that when I read it the first time and until it was brought 
to my attention, I didn’t make that connection. 
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Q. Yon did not? A. I did not. That may be an admission 
of weakness on my part, but it is true. 

Q. You had heard the use of this expression, “Lower the 
boom on you”, before? A. That is right, in sailing circles. 

Q. That is right. And you gauged the meaning of that 
by your prior knowledge of it outside of the story? A. Yes. 

Mr. Bromley: It spells out the meaning in that 
very paragraph, doesn’t it, Mr. Hassell? You never 
refer to that. 

Mr. Witness: If I had not had the understanding 
. before, it says very directly that what it means is a 
touch. 

By Mr. Hassell : 

Q. Yes, that is plain, but the first part of this is also 
plain, isn’t it? A. You mean the girl screaming and saying 
what the terrible man is going to do to her is plain? 

Q. Yes, he is going to do something terrible to her. A. 
Apparently she misunderstood the situation, yes. 

Q. On page 10 of the March issue there is what purports 
to be a letter signed with an initial and “Somewhere, In¬ 
diana.” This is emanating from a high school teacher. 

He refers to the Varga pictures as “Varga-vistas of for¬ 
bidden fruit.” 

Do you think he has a perverted idea of what the Varga 
girls are calculated to portray? A. Xo, my interpretation 
of all of these letters is that there are people who like to 
see themselves in print and who try in writing their letters 
to write something with a certain tang to it so it will be 
printed, but I don’t see anything particularly objectionable 
or obscene about it. 
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Q. Why do you think the editor of this magazine picks 
this out to publish out of probably thousands, or at least 
hundreds of letters? A. I have not consulted the editor, so 
I have no direct data on which to base a judgment. I would 
say that out of the many thousands of letters he undoubtedly 
gets, he would pick letters that tended to have a certain 
tang to them, if you want to use the word, not obscenity 
at all, so far as my opinion is concerned—that would make 
interesting reading for sophisticated adults. 

He may have some other motivation. I have not had the 
pleasure of getting acquainted with the editor except in a 
very superficial way. 

Q. Do you think they are published in order to let other 
readers, the public generally, understand what the reputa¬ 
tion of Esquire really is? A. I don’t know. It is sold and 
this is a pretty good letter because the main part of the 
letter, beside the introductory thing, as I get it, is this man’s 
interpretation of the high quality of the literature in 
Esquire. 

Q. He takes objection, does he not, to the cover pages? 
A. Apparently. 

Q. Do you take any objection to the cover pages or the 
front covers of Esquire? A. Xo, not especially. I have seen 
other covers that I enjoy more, but I have no objection 
to them. 

Q. You don’t think they have any improper sexual con¬ 
notation? A. They don’t to me, but as I said before, I know 
enough about people to know that there are some people to 
whom almost anything can have an improper sexual con¬ 
notation. 

Q. The writer of this letter here points those out and says 
the onlv wav in which he could avoid taking these covers 

v * C j 

in “without disturbing small town codes of conduct, would 
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be to somehow camouflage that bulge-eyed masher on the 
front of each issue.” 

Do you think of the figure Esky, which represents Es¬ 
quire, as a bulge-eyed masher? Did you ever think of that? 
A. No, I thought he was a rather silly figure, but I have 
not been able to see how he would have much sex appeal 
for any woman that I have ever known. 

I didn't mean that personally, because I have known them. 

Q. I see. Now, turn to page 134 of the June issue, please, 
Doctor. Did you read those items in the lower part of that 
page? A. The number two by Roscoe Fleming? 

Q. The libel suits. A. Yes, I read that. 

Q. The first item: “Two weddings are on dit for next week. 
This weather kind of suggests two in a bed, spoon fashion.” 

Do you think that is an indecent reference to the marital 
relation? A. An indecent reference? 

Q. Yes. A. I think it is a definite reference to the marital 
relationship and I think no one needs to play a dewy-eyed 
innocence. I think that it indicates that in the rough lan¬ 
guage of that particular time in the frontier town, the sug¬ 
gestion is that is one good way to keep warm. I think it 
is characteristic and fitting for the kind of publication it 
is describing. 

Q. Do you think it is characteristic and fitting for the 
kind of publication in which it occurs here, Esquire? A. I 
think that would go back to some of the other things I 
said before, yes. I think in a magazine that attempts to 
do the job that Esquire does, that is one point. 

I don't see anything especially objectionable. It does 
not encourage, in my opinion, or facilitate the development 
of that kind of language in our modem times. It is a his¬ 
torical kind of a document which I believe a mature adult 
has a perfect right to read about, and to understand the 


/ 


923 


Ernest Osborne—for Respondent — Cross. 


part of our whole developing culture, that there was some 
very rough stuff. 

You can find books in any library describing accurately 
similar kinds of things on any historical basis. 

Q. How about this type of material for children, young 
adolescents or post-adolescents? A. Some of them wouldn’t 
understand it and those who did probably would have had 
the kind of interpretation and understanding and guiding 
from their parents so that they would see it just as any 
mature adult would see it, which I would hope would be in 
its context and so forth. 

As I understand obscene things, they are the sort of things 
that would be likely to develop or raise in the minds of 
people attitudes or ideas that would lead to overt action or 
the development of one particular phase of human experience. 

Maybe my interpretation of “obscene” is not accurate and 
does not fit your interpretation. 

Q. Do you think this kind of an article is perfectly proper 
literature for circulation in a magazine of general circula¬ 
tion, available to children as well as to adults, on any 
newsstand? A. I would have to answer “Yes” to be con- 
sistent with my expressed point of view about the fact that 
I don’t believe anv magazine or anv material should be 
written down purely to the level of children, and I don’t 
believe children will be affected by that. 

In fact, they won’t understand it. 

Q. Do you think they would have any trouble understand¬ 
ing the next item, page 134 in that issue? A. That who 
would have any trouble understanding it, children or| I? 

Q. Children. A. You mean the little epitaph or verse? 

Q. Yes. A. I think it is perfectly clear what is being said. 

Q. You don’t think anybody could read it and have any 
trouble understanding that? A. I couldn’t say that. First 
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grade children can read, but I don’t think they can under¬ 
stand that. Sixth grade children can usually read, and I 
don’t think they would be able to understand it. 

Q. Certainly, if they didn’t know what the word “vir¬ 
ginity” means they wouldn’t understand it, Doctor. But 
do you think there is anything ambiguous in that doggerel 
or whatever you want to call it? A. I don’t believe so. 

Q. And do you think that is perfectly proper literature 
for general circulation? A. You see, Mr. Hassell, it all 
depends on what your point of view is, of what is proper. 

Q. You have stated that before. Would you say yes or no 
to that in view of your former statements? A. I would say 
it is perfectly acceptable in an article that describes accur¬ 
ately what the attitudes and the mores and the customs 
were at a particular time in a particular section of the 
country. 

They are brought in as examples of the times existing then. 
Otherwise, it would not have any validity. 

I wouldn’t say that this encourages the development of 
that kind of language in a society that does not feel it 
is particularly appropriate or acceptable. 

Q. I see. A. It is the same kind of thing where you have 
a sports writer quoting a baseball manager or baseball 
player on something related to a big league game, where 
the possibilities of a successful outcome are discussed. 
He uses words of that kind instead of reporting what the 
person probably said, which might not be profane or any¬ 
thing of the sort, but which would have much more of a 
colloquial flavor. 

I think that is poor reporting when the writer reinterprets 
and puts in fine flowing phrases. When he says what the man 
says, leaving out any profanity, and puts in colloquial terms, 
it is much more accurate and realistic reporting. 
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Q. Refer, please, to page 87 of the July issue of Esquire. 
A. Yes. ! 

Q. The exploits of Esky. A. Yes. 

*»' Q. Do you understand Esky to be the symbolic character 

representing Esquire? A. Yes. 

Q. The cartoons numbered 55 and 56. A. Yes. 

Q. Picturing the mermaids and Esky with a handful pf 
bills, and the man in sailor costume standing behind him, 
w to whom he apparently is talking—this man named Verne. 

That says in the text under 55 beginning just beyond the 
center of that: 

' “Immediately the surrounding water was filled with mer¬ 

maids. ‘You see—women are women the world over.’ Esky 
r turned to Verne: ‘Say, there’s something I’ve always won¬ 

dered about mermaids—’. ‘I wouldn’t know’, replied Vernel” 

Then, note the mermaid picture in cartoon 56 and Esky 
with the bills in his hand. 

I Do you think the meaning of that has any indecent 

connotation in connection with this character Eskv? A. I 

j 

expect it could have an indecent connotation, yes, if one 
wished to make one. I don’t think it is very amusing, per¬ 
sonally. I don’t think this whole Esky series is very amusing, 

, but that is not the question you asked. 

Q . I don’t think there would be anv controversy on that 
between us. But you think this would not have any in¬ 
decent connotation? A. What do vou mean bv “connotation”, 

V 9 / 7 

Mr. Hassell? I 

Q. That this does not imply something indecent. A. I 
think it could be interpreted, just as many other things 
could be interpreted to be indecent, yes. I think it easily 
k could be interpreted that way, yes. 

Q. In a magazine of this sort, read by men, and designed 
for men, a sophisticated magazine, dealing with such jokes 
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and cartoons as have been referred to here, you would say 
that that would be a natural interpretation of this cartoon? 
A. It would certainly be one very common interpretation, 
yes. 

Q. I see. A. But I don’t know that that would affect the 
sanctity of the home very much. It is rather fantastic. 

Q. Now, refer to the August issue, page 10, the Sound 
and the Fury, which is the letters from readers page. A. Yes. 

Q. There is in this first column, the center of the column, 
under the heading “Considered Opinion”, the following: 

“In your May issue (this year, too!), page 93, the article 
entitled Broadway for the Boys (italicized). It is said ‘20 per 
cent don’t (italicized), 20 per cent do (italicized), and 60 per 
cent might (italicized).’ While in no way representing the 
opinion of the Navy Department, it is the considered opin¬ 
ion of this patrol squadron that 20 per cent don’t (ital¬ 
icized), 20 per cent do (italicized), and 60 per cent don’t 
get the opportunity (italicized).” 

“Now, you guess which category we fall in.” 

Doctor, what do you think that has reference to? A. Well, 
having read the Broadway for the Boys article—where was 
that—in May? 

Q. Yes, the May issue, 1943, page 93. A. I assume that 
it refers to the kind of thing that apparently has been dis¬ 
cussed in this hygiene class as portrayed in the play, and 
when I remember my college days, the discussion in those 
hygiene classes—I think it was very ineptly done—but a 
part of the discussion was definitely related to the unde¬ 
sirability of sex relationships before marriage from the stand¬ 
point of the possibility of contracting venereal diseases. 

I think that some such discussion is now disseminated 
as a part of the whole picture with soldiers. 
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Q. Do you think, Doctor, it is entirely desirable to divide 
the Army—no, it is the Navy—on the basis it is attempted 
to be divided here, 20 per cent do, 20 per cent don't, and 
60 per cent might, because they don’t get the opportunity? 
A. Well, I don’t know how one could determine the validity 
of these statistics. I think almost any of us would recognize 
that at the present time there are a good many individuals 
in the Navy who probably are not virgins, and who have 
had sex relationships, and it is dealing with a factual 
situation, I suppose. But I can’t say anything about the 
validity of these statistics. 

Q. I wasn’t asking you that. A. You were asking if it 
was proper to discuss it? 

Q. I was asking whether you think it is a perfectly proper 
subject of a discussion in a magazine which is not a scien¬ 
tific magazine—it isn’t a scientific magazine, is it? A. ^o, 
it is not. 

Q. In a sophisticated man’s magazine. A. I would think 
that in a sophisticated man’s magazine it is perfectly proper 
to recognize the fact that men in the armed forces, as well 
as out of the armed forces, do have illicit sex relationships. 
It doesn’t set standards. I don’t see how those dry figures 
would encourage anvone who otherwise was not readv-— 
who was not looking for sex experience—I can’t see how 
that would encourage or in any way motivate, but that is 
a matter of opinion, again. It is an honest one, however. 

Q. Refer to the picture at page S9 in this August issue. 
Doctor, please. A. Yes. 

Q. This is the paste-your-face-here picture. A. Yes. It is 
one of the series of what—two or three others. 

Q. Who told you that? A. I looked through the maga¬ 
zines. I had all the magazines. 
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i Q. What has this got to do with any other picture? A. It 
is the same kind of method that is being used, of putting 
a picture of one’s face into a situation, as far as I can 
see, to boast or show off before friends in what obviously 
is a situation that one can boast about. 

Q. Do you think the fact that this is one of a series of 
pictures in which men are supposed to paste their faces or 
pictures of their faces, affects the character as far as de¬ 
cency is concerned, of this picture? A. No, I don’t believe 
it makes any difference. 

I would be perfectly willing to give my opinion on this 
picture by itself without reference to the others. 

Q. But you did consider it in connection with the others, 
did you not? A. I saw the others, yes, as I read through 
the magazine. The others, as I remember, were not specified 
and I only remember one of the others—I am not sure 
there were three—but I remember one of the others in 
which there were a couple of girls on a bench. I am not 
clear about it. 

Q. You didn’t have in mind that you wanted to bring in 
here arguments on behalf of the decency of this picture 
by referring to the others? A. No, not particularly. It was 
a type of picture which was rather different than any other 
pictures that appeared because it suggests that they be 
used for the type of purpose for which they appear, and 
I have already given my understanding. 

Q. Do you think it is entirely proper and desirable among 
young people to encourage postures and attitudes of this 
sort, a young woman astride the shoulders of a young man? 
A. It is a very common thing to see at any of the beach 
resorts and it depends entirely upon the attitudes of the 
individuals involved as to whether it is improper or in¬ 
decent, in my opinion. 
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Q. In this instance, if a young man reader of this maga¬ 
zine would have his picture taken in exactly that size, 
the face, and should paste it there and put it up, do you 
think that would be without any indecent connotation at 
all? A. For me it would be without any indecent or obscene 
connotation. I can point out many situations in which 
things that you and I would not consider indecent by other 
people are considered indecent, depending on their whole 
attitude' and background and whether they had a different 
attitude about some of these things because of unconsidered 
and unwise attitudes in their owm homes. 

Q. Why would you think such a young man would want 
to go to the trouble of having his picture, a picture of his 
face exactly the same size as that blanked out white space, 
made and go to the trouble of pasting this thing here? Why 
w’ould you think he would want to do that? A. I wouldn’t 
read into his motives anything obscene. I think we have other 
evidences of a similar kind of thing. You go to Coney Island 
or some other place and fit yourself into a cowboy costume 
and have your picture taken that way. Of course, if you 
wish to read something obscene in it is perfectly possible^ 
just as it is possible to read into it a good many other 
things. 

Q. In this instance it is a photograph of a young ladyi 
A. Yes. i 

Q. And she is pictured there in colors? A. Yes. 

Q. And she would be a stranger to probably most of the 
700,000 men or people who get this magazine and buy itf 
A. Yes. 

Q. Wliy should anybody or any young man want to paste 
his face in a place of that sort and have her seated on his 
shoulders in that way; an utterly strange woman? A. Well, 
for the same reason that many of our photographers as I 
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understand it, around places where there is a big con¬ 
centration of military forces, have young women there, not 
for any immoral purposes, but to have a soldier or a 
sailor have his picture taken with her. I suppose it is one 
of the foibles of human nature which just want to impress 
somebody with how able he is to develop a friendship with . 
a good-looking woman of the opposite sex. I don't think 
that is misjudging things; I think it is a fair interpretation. 

Now, if you want to build up a dirty picture you could do 
it, or anvone can do it if it was necessarv. 

Q. Now, if this picture that is shown here were instead 
the picture of a well-known movie actress would you think 
that would have a different bearing on it? A. No, I don't 
see what you have in mind. 

Q. Are you a close observer, Doctor, that is, as to reading, 
do you think of things quickly? In this instance the legend 
there on the blanked out spaces says “Paste your face, f-a-c-e 
here”, doesn’t it? A. Yes. 

Q. It doesn’t say paste your picture here? A. No. 

Q. Didn’t that occur to you before? A. No. I have been 
fortunate enough not to be impelled by my background 
and experience to find dirty meanings in everything I read. 
Not that I am not human enough to see the possibility at 
times, but 1 don’t go around looking for it. I don’t think 
most people do. 


Mr. Hassell: Could we adjourn here? 

Chairman Myers: Yes. We will adjourn until one- 

thirtv . 

* 


(Whereupon, at 12:00 o’clock noon, the hearing was 
adjourned until 1:30 o’clock p. m.) 
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(The hearing was resumed, pursuant to the adjourment,; 
at 1:30 o’clock p. m.) 

Chairman Myers: All right, we will resume. 


Ernest Osborne resumed the stand and testified further 
as follows: i 


Cross Examination by Mr. Hassell (Continued) : 
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Q. Doctor, will you refer to page 105 of the August issue 
of Esquire? A. August? 

Q. Yes. 

Do you think that cartoon in the lower right hand corner 
has any objectionable sexual connotations? A. Did you 
add the adjective “objectionable”? You did, didn’t you? 

Q. Yes. A. No. 

Q. Will you look at page 65 of the September issue, sir? 
Do you think that full-page cartoon in colors was de¬ 
signed to portray an off-color joke? A. I think it is in rather! 
poor taste. I wouldn’t call it obscene. 

Q. Now, look at the Varga girl picture on page 3S. A. 
The same issue? 

i 

Q. Yes. A. Yes. 

Q. Do you think this young lady is attired so as to con-; 
form to all the conventions? A. What conventions? 

Q. Of decency? A. You mean for street apparel or home 
living or stage or what? There are differences, aren’t there? 

Q. I mean as to having in mind the displaying of this 
picture. A. I don’t quite understand your question. 
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Q. Strike out what I said before. 

Would you say that to all intents and purposes this 
young lady is totally and entirely nude except for her 
shoes? A. No, she has on some rather revealing lingerie; 
no one could deny that. 

Q. It doesn’t conceal any part of her, as a matter of fact, 
does it? A. The costume? 

Q. Yes. A. Not the costume, apparently. 

Q. Now, look at the Varga girl picture at page 43-44 
of the September issue? A. September, ’43? 

Q. October. I beg your pardon. Isn’t that young lady’s 
costume quite revealing? A. Yes, it looks to be the kind 
of lingerie that I understand—she is obviously not fully 
dressed. 

Q. And the costume you see on the upper portion of her 
body is apparently transparent, isn't it? A. It is all one 
costume. There is no differentiation between the two parts, 
is there? 

Q. I see it is all one costume except possibly for her 
stockings since her legs are not tinted the same color as 
her arms and chest. A. Yes. 

The question you asked me was what? 

, Q. It is quite transparent? A. Yes, obviously. 

Q. Now, Doctor, you defined, I believe, an obscene pic¬ 
ture as a picture such as the French picture post cards. 
A. I made no comment. 

Q. You didn’t? A. It must be another witness. 

Q. Can you tell us or indicate to us just where decency 
ends and indecency begins in connection with pictures? A. 
No, because that. I think, is a personal matter and you can't 
draw a nice line; at least I have never seen it done—by 
anyone—that could support the position he took. If you 
are asking whether there is a specific line by which you can 
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set up certain criteria, I don't believe that is possible, Mr. 
Hassell. 

Perhaps I didn't understand your question. 

Q. I think so. 

Would you say that nude photographs of men and women 
are decent for general distribution? A. That nude photo¬ 
graphs of men and women—are you lumping them together 
in the same picture? 

Q. Either way—separately first. A. I wouldn’t say that 
it is necessarily indecent any more than I think some Of 
the pictures in the Metropolitan Museum are indecent be¬ 
cause thev have no clothes. i 

Mv answer is that nudity in and of itself is not indecent. 

* V 

Q. Do you accept the philosophy of the nudists that the 
commingling of the sexes in the nude— A. Do I accept that 
philosophy? 

Q. Yes. A. No. If I understand the philosophy—I am 

not sure I do—it seems to me it would be a very uncom- 

* 

fortable kind of procedure. 

Q. Can you draw the line between decency and indecency 
in jokes relating to sex? A. For myself, yes. I wouldn’t 
attempt to draw it for you or for another person. Agaiii, 
I think that is a relative matter and it depends to a con¬ 
siderable extent on whether there is humor. 

There are so-called jokes that are without humor whose 
obvious purpose is to gloat over certain attitudes and 
ideas that some people who, for my point of view, have a 
perverted point of view, have. 

Q. The opinions you have expressed here are your own 
opinions? A. Yes, sir; as much as any man's opinions are 
his own opinions. They are formed from my reading and 
contacts with other people, and out of my personal back¬ 
grounds which have been fairly respectable. 
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Q. You don’t contend that the opinions you have ex¬ 
pressed here with respect to these matters represent the 
general opinion of the American public, do you? A. I don't 
see how anyone can pretend to speak for the general public 
of America. I think vou can indicate that certain sectors 
of American life have certain ideas, but 1 would be rather 
brash to indicate I can speak for the general public. 

Q. Doctor, as a general rule, do pupils confide in their 
teachers as to things which impel them to commit so-called 
secret vices? A. I don't get the question, I am afraid. 

Q. Is it a common and ordinary and usual thing for a 
pupil at the age of puberty, or a young man in the period 
after puberty, to confide in his college professor or his 
high school teacher or his grammar school teacher as to 
the effect that things of this sort have on him, or her. in a 
sexual way? A. No, I think unfortunately not. The American 
teachers todav have not built, for a varietv of reasons into 
which I would be glad to go if deemed necessary or valuable 
to you—have not built up the kind of consulting relation¬ 
ship with the young people that they work with that is 
devoutly to be desired. 

' They don't confide in teachers because they show so little 
understanding in their attitudes and relationships. I am 
looking forward to the time when the attitude will be in the 
affirmative, as it is in some instances. In the good teachers 
that is so. 

Q. The “Dog's Worst Friend,” the verse or doggerel— 
A. Yes. 

Q. In the April issue of Esquire, page 141, can that be 
properly characterized as coarse writing? A. Coarse writing? 

Q. Yes. A. Not for me. I think it has an element of humor 
in it. It is not very pleasant, but it is one other illustration 
of making the punishment fit the crime in a rather direct 
kind of way. 
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Q. Would you say that verse, or whatever it may be 
called, could be characterized— A. Doggerel may be? 

Q. As filthy? A. As filthy? i 

Q. Yes. A. No, I don’t believe that it is filthy. 

Q. You recall “The Savage Beast In Us,” at page 32 of 
the May, Esquire? A. Is that Paul Gallico? 

Q. It has to do with burlesque. A. Oh, yes, that is Paul 
Gallico. 

Q. And the illustrations throughout the article? A. Yes, 
I remember it. 

Q. Would you say that the illustrations in this article 
could properly be characterized as disgusting. A. Disgusting? 

Q. Yes. A. I don’t think the women are particularly good 
looking, if that is what you mean. They are not disgusting. 
The feeling I got was that of sympathy. I don’t think they 
are disgusting. I don’t see that they are drawn clearly enough 
or definitely enough to be disgusting. I don't think they are 
very good looking women, from my point of view. Now, 
others may have a different opinion. j 

Q. Would you think they are disgusting when taken in 
connection with the textual matter and the article describing 
in some detail what the bump is, and the other movements 
of burlesque and strip tease? A. No. I say that article aiid 
one other that is cited is not disgusting; the Court of Lost 
Ladies is a type or an example of the thing I discussed this 
morning. That it is a pretty factual kind of description. I 
imagine there are a good many people who would think 
I am being captious, but I am not at all. It has a certain 
moral tone to me; it doesn't excite me. After reading that 
article I didn't get excited enough to go to a burlesque show 
as would a low or moronic type of person that is sexually 
titillated. 

Q. After reading that article did you have such thoughts 
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as you did before reading it? A. No, I had somewhat the 
same opinion. It just substantiated my opinion and it was 
done very effectively bv Mr. Gallico, I thought. 

Q. As a matter of fact, it didn’t change your opinion at 
all, did it. Doctor? A. It confirmed it, it didn’t change it. 
I am fairly mature in years and I have established certain 
opinions which are open to modification, but being in the 
field I am if I hadn’t come to some opinion on the place of 
burlesque in American life I would be derelict. 

Q. Do you think it would change the opinion of any 
so-called burlesque fan, or reader, after seeing this article 
in Esquire? A. I think it is quite possible, yes. I think it 
gives a certain perspective to the thing. Again I am speaking 
hypothetically. I haven’t inquired or asked anybody whom I 
knew was a burlesque fan whether it acted as a dose of 
cold water on them, but it seems to me it would have that 
effect; it doesn’t seem to me to be exciting or interesting. 

Q. Do you recall the story or article “Home Sweet Ruby 
Street” on page 77 of the February issue? A. Yes. 

Q. Dealing with Harlem? A. Yes. 
i Q. Would you agree that that story is sordid and in bad 
taste? A. That depends upon your point of view again, Mr. 
Hassell. I am a member of a local selective service board 
which has a good many Negroes,—about half of our regis¬ 
trants are Negro registrants, and I am working with a social 
service group in Harlem. 

I am sure that what is described there is not described as 
being desirable, but I think it is a fairly accurate picture 
of some of the relationships that exist in Harlem. It has 
an economic and sociological background entirely. I can’t help 
but feel that that story was not written to develop anything 
like a feeling for an undesirable thing; no, I think it is a 
sociological article and pretty well done,—fictional, of course. 
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Q. You have in mind the cartoon on the second page 
of that article, or story? A. The illustrations? ; 

Q. Yes. A. Yes. j 

Q. Showing Mrs. Finn, the supposed-to-be social worker, 
seated in the room at the time the young colored people or 
man and woman get out of bed and dress in front of her? A. 
They have gone through that part of that already, as far as 
the picture is concerned; they are not unclad. 

Q. They are in the process of dressing, aren't they? A. Yes. 

Q. There is a reference to Radiant, the young Negro man 
or character in the process of dressing, giving a slow wink 
to Mrs. Finn as he catches her wandering eye? A. Yes. 

Q. You sav vou think that is the usual customarv scene 
in Negro homes in Harlem? A. Well, I wouldn't have been 
present in enough to make a generalization of that sort;, 
no, but I think it is quite in character with many individuals 
that you find in such a group. 

Q. Would you characterize this article, or story, as up¬ 
lifting? A. No, not particularly. I don ? t assume that the 
editor is entirely in the business of being a moral uplifter. 

Q. You don ? t understand that to be the function of this 
magazine, do you? A. I wouldn't say it was the primary func¬ 
tion. As I have already pointed out, I think in some instanced, 
—I don't know whether constantly or not,—it has been done 
with that purpose, but I wouldn't think it was or would be 
the primary objective that Mr. Gingrich would have. I 
havernt discussed his philosophy with him. 

Q. Doctor, you referred previously to having conferred 
with a United States District Attorney in New York. A. That 
is right. | 

Q. With respect to some pictures. A. That is right. 

Q.Of nudes? A. That is right. 

Q. Do you recall the name of the defendant or the in¬ 
dividual involved? A. No, I don't. ! 
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Q. Can you otherwise identify the case? A. No. The only 
thing I remember is that this man had advertised, as I 
suppose many of them do, in certain publications saying 
that there would be sent by mail pictures that would be 
helpful in the field of sex education, but I don’t know whether 
I could be sure if his name was mentioned. That was some 
four or five years ago. 

John Cahill was the attorney. I remember the pictures 
fairly well. I also read a book of the kind that dealt with 
certain forms of female perversion and was asked to give 
an opinion on that, which I was willing to do. 

Q. Have you ever appeared and testified in any court, 
federal, local, or state, as an expert on obscenity? A. No, 
not as an expert on obscenity. 

Q. Have you ever appeared and testified in any court, 
federal, state, or local, as an expert on obscenity? A. As an 
expert on obscenity? 

Q. Yes. A. I don’t know as I have ever been characterized 
as that. I have testified on one other occasion, some vears 
ago, in a suit brought in Bronx County by the District 
Attorney, on a picture, stills from the moving picture “Birth 
of a Baby.” That is the only other occasion. 

Q. Was a question involved in that case as to whether the 
pictures were scientific or artistic or what? A. The point the 
prosecution was trying to make was that they were obscene, 
as I remember it, and I don’t believe that there was anv 
question raised as to their scientific validity—at least not 
when I was cross-examined. 

Q. Did you testify for the defense or for the prosecu¬ 
tion? A. For the defense in that instance, with a completely 
good conscience, and without fee. 


Mr. Hassell: I see. That is all. 
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Redirect Examination by Mr. Bromley : 
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Q. Even though Esquire is designed for adults, you find 
nothing in the magazine which in your opinion would 
morally hurt or be detrimental to any class of persons in any 
age group in this country? A. Xo, I couldn’t answer that 
in the affirmative because you didn’t include the phrase “any 
normal person,’’ which I think must be included because 
there are individuals whose whole background has been so 
warped that it takes very little to set them off. 

i 

A fully clothed woman can be an exciting thing to them, 
but so far as what we would roughly call a normal individual, 
I would answer in the affirmative. 

Q. You say you would answer in the affirmative? A. I 
am sorry. How did you ask the question? j 

Q. It ended up with, “You would not find anything in 
the magazine which would morally hurt— A. Yo. It should 
be answered that way. I am sorry. 

Q. Coming to the “Esky” picture strip in the July issuer 
A. That is the one with the mermaids? 

Q. That is the one with the mermaids. Does the fact 
that the textual material contains the question, “I have often 
wondered about mermaids,” and the answer, “I wouldn*t 

know,” in your opinion render the strip, or any part Of 

; 

it, obscene or indecent? A. I think not, no. It could be 
interpreted obviously by a person who wished to interpret 
it, or w'hose job it was to look for dirty meanings—it could 
be interpreted that way, but I see nothing objectionable about 
it. | 

Q. Do you think of any worse interpretation than that 
the question was intended to mean he w’ondered how mer¬ 
maids had babies or how thev had intercourse? A. That 

V 

would be the worst interpretation, in my opinion. 
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Q. The fact that that interpretation could be placed upon 

those sentences bv a reader would not render the reference 

* 

indecent or obscene, in your opinion, would it? A. Not as 
far as mv standards of decency are concerned. 

* 4/ 

Q. Referring to the August issue, the “Paste-Your-Face 
Here” cartoon, do you think that the inference which I 
understood counsel to draw when he emphasized the word 
“face” in “Paste-Your-Face Here” is to any extent nega¬ 
tived by the textual reference contained on the opposite page 
in which it is stated in the second column “To be a Don 
Juan for a day you need only to paste your own likeness 
in the indicated blank space.” A. It seems to me that that 
kind of a statement would make it a little more difficult 
for a dirty-minded individual to think that the only reason 
for the picture is to get some perverted meaning from it. 

Is that your question? 

Q. That is right. 

Do you think any normal person would ever come to 
the conclusion that what was intended was cut out the 
picture of his face and paste it face down on the picture? 
A. That is a little hard for me to conceive. I have a differ¬ 
ent attitude towards human nature than that. 

Q. Do you think that the textual reference further down 
on page 88 to the effect: “What you eventually decide to 
do with the seascape is your own problem. If you go in 
for whimsy you might air mail it to your family and tell 
them you are engaged’’—do you think that to some extent 
negatives any possible dirty implication from the legend on 
the picture? A. Yes, I think that is a reasonable suppo¬ 
sition. 

Q. You would not consider it to be an unreasonable or 
exaggerated interpretation for the publisher of this picture 
to think that service men might like, as a joke, to paste 
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their pictures here and send it to their families and say 
“Look at the gal I became engaged to”? A. That is the 
point I tried to make this morning, only a little differeht 
approach. 

Q. Did you read in the October number the article “Wise 
Men Pick Pyknic girls”? A. Yes, I did. 

Q. What is your opinion of that article? A. From the 
standpoint of its scientific validity or its tendency to arouse 
indecent, obscene, lewd, or lascivious thoughts? 

Q. The latter standpoint. A. The latter? i 

Q. Yes. A. I didn’t see how it could possibly do that.; 

! 

Mr. Bromlev: That is all. 

* 

i 

! 

I 

Recross Examination by Mr. Hassell: 

i 

Q. Doctor, will you define this normal individual we 
have been talking about? A. Normal individual? 

Q. Yes. A. Again, Mr. Hassell, I think that is a some¬ 
what difficult explanation to give, but I think most of us 
would agree that while there is a considerable range of nor¬ 
mality, the individual who can meet life's experiences of all 
kinds, psychological, social, and personal, and adjust to 
them and live with them in such a way as to maintain a 
fairly objective happy kind of life, who does not have to 
concentrate so extremely on one phase or another that 
he becomes off-balance, would be a definition of normality. 
It would have some proximation or reaching toward it. 

I realize that isn't very precise, but I would be glad if you 
want to question me in detail. ( 

Q. What age would this normal individual be? A, I 
think that would be true from the first year of life right 
through, a developmental thing. I think there are some 
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two-year-olds whose family attitudes have perhaps some 
other environmental factors who have begun to develop the 
beginnings of abnormality, but I don’t think you can give 
one description for all age groups. 

Q. Do you think the same thing that would excite an 
18 or 20-year old would be calculated to excite a mature 
man 50 or 60? A. ]So, I would assume that as one lives 
through his life he would develop somewhat different atti¬ 
tudes and different points of view. 

One that might take us back to this business of normality 
—it seems to me one can accurately say that an individual 
who carries over into his mature middle life some of the 
same immature, infantile attitudes that he has gotten out 
of his experiences, might be called somewhat abnormal. 
I know a number of mature persons who are still rather 
infantile in their attitudes toward many things, not only 
in this thing but in others. 

I think there is a broadening of perspective—I don’t want 
to sound too much as though I’m in the class room— 

Q. Is there a difference with respect to these normal 
individuals, growing out of the sex of the individual? A. 
Would you make that more explicit, please? I don’t quite 
get the implication. 

Q. Is there a difference between the male and the female 
sex— A. I think there are certain obvious differences. 

Q. As to how they are affected by matter such as that we 
have been talking about? A. I think there probably is, 
Mr. Hassell. Males and females are really subjected to 
different experiences in a variety of ways and that is a long 
story. 

Girls are supposed to be nicer, more restrained, and so 
forth, more modest or more neat, less aggressive.^ We set 
up some very artificial expectations and some natural ones. 
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I think there is a difference in masculine and feminine psy¬ 
chology. ; 

Q. Yes. What might be indecent or filthy to a female 
might not to a male of the same age? A. That is right 
except that I wouldn't make so much a point of the sex 
differences as of the individual differences, that is, between 
person and person rather than between men and women. 

But I think there are certain basic background experiences 
that tend to take women on the average—which is a very 
loose wav of saving the thing—to a different attitude. 

But that is a theoretical differentiation. There are so 
many differences between individuals, whatever their sex, 
that that is the important thing. 

Q. Can you divide the population on the basis of nor¬ 
mality, say 95 percent are normal and 5 percent are abnormal, 
or something of that sort, or vice versa? A. I would hesi¬ 
tate to make any generalization in terms of a numerical 
statement. I would say the great majority are normal. 

Q. You wouldn't undertake to divide the 700,000 readers 
of Esquire on that basis either, would you? A. I would 
have no statistical data at all. My only answer to that 
question would be based on the kind of people that I 
know who read it, the kinds of places in which it is found. 

Again, that is from a very limited personal experience. 
I don't know what the statistical data is which I am sure 
the magazine has or has collected for purposes of this 
hearing. 

Mr. Hassell: That is all. 

Mr. Bromlev: That is all. 

* 
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Chairman Myers: Call your next witness. 
Mr. Bromley: Mr. Bristol. 


Whereupon, 

Lee Hastings Bristol, a witness called by and on behalf 
of the Respondent, being first duly sworn, was examined and 
testified as follows: 

Direct Examination by Mr. Bromley : 

Q. Will you give us your full name, please, sir? A. Lee 
Hastings Bristol. 

Q. And you reside where ? A. Westfield, New Jersey. 

Q. What is your business, Mr. Bristol? A. Manufacturer, 
Bristol-Myers Company. 

Q. And what kind of company is that? A. Manufacturers 
of medicines and toilet articles. 

Q. Will you give us some of the better known products 
produced by your company? A. Ipana toothpaste, Sal 
Hepatica, Yitalis, Mum, Double-Duty Tooth Brush, Minute 
Rub, Touche, Ingram's Shaving Cream. That’s about the 
list. 

Q. And what position do you occupy with the Bristol- 
Myers Company? A. I am vice-president. 

Q. For how long a time have you been connected with 
that company? A. For 20 years. 

Q. Can you tell us something of your business experience 
and background, Mr. Bristol? A. It would largely be con¬ 
cerned with the responsibility for the public relations and 
the advertising, promotion of the products. 

Q. Have you had any business experience in connection 
with any other company or field of activity? A. Yes. I 
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have served for two years as president of the Association of 
National Advertisers. I am currently a director of the 
Advertising Research Foundation. Those are the two active 
organizations or associations at one time or another. 

Q. What is the nature of each of those organizations? A. 
The Association of National Advertisers is a group of those 
manufacturers who advertise and who in the association 
concern themselves with matters having to do with public 
promulgation and use of advertisements and protecting their 
collective interests. 

i 

Q. Does the Bristol-Myers Company advertise its products 
nationally? A. They do. 

Q. For how long a period have they done so? A. Since 
1921. j 

Q. What do they spend a year, about, in national adver¬ 
tising? A. About $5,000,000, a little in excess of that. 

Q. Are you married, sir? A. I am. 

Q. Have you children? A. I have two. 

Q. What are they? A. Two boys; men, I should say. 

Q. How old are they now? A. One is 20 and one is 26.! 

Q. Are they in the service? A. They are, both of them. 

Q. At my request, have you looked at the matter which 
I told you has been complained of in the eleven issues of 
Esquire? A. I have. 

Q. In your opinion, is there anything obscene, indecent;? 
lewd, lascivious or filthy about any of the Varga drawings 
or verses which accompany them in any of those issues? 

Mr. Hassell: I object. The same objection I made 
before. 

The Witness: Overruled? 

Chairman Myers: Yes. 

The Witness: No. 
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By Mr. Bromley: 

Q. Have you read the textual material, the articles, and 
the armed services jokes? A. Yes, I have. 

Q. What would your opinion be to the same question 
with respect to them ? A. The same. 

Q. Have you looked at the Sultan cartoons in these eleven 
issues, Mr. Bristol? A. Yes. 

Q. What would your answer be to the same question with 
respect to them? A. Amusing, not obscene. 

Q. Have you found anything, Mr. Bristol, in any of the 

eleven issues to which vour attention has been called as 

•/ 

having been complained of which, in your opinion, is 
obscene, indecent, lewd, lascivious or filthy? A. No. 

Q. Does your company advertise in magazines and news¬ 
papers generally? A. It does. 

Q. About how many magazines and periodicals do you 
use? A. We use a list for different products of probably 50, 
50 different magazines. 

Q. Do you use Esquire? A. We do. 

Q. For how long a time have you used it? A. My recol¬ 
lection would be about five years. 

Q. Before you place advertising in a magazine or periodi¬ 
cal, do you make any investigation as to its standing or 
reputation? A. We do. We don't buy casually. 

Q. What standard do you operate under in the selection 
of magazines as advertising media? A. Well, primarily, 
we are jealous of the type of company we keep, both as to 
advertising and as to the editorial content. The character 
of the magazine as reflected through its appeal has a bearing 
on our willingness or unwillingness to select it for use. 

Q. Have you ever believed that Esquire has ever been 
of such a character as to reflect upon your company or its 
products? 
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1 

Mr. Hassell: I object, Mr. Chairman. 

Chairman Myers: Yes, expressing a belief would 
not be competent evidence. 

Mr. Bromley: I will withdraw it. 

i 

By Mr. Bromley: 

Q. What can you tell us about the general reputation of 
Esquire so far as it has one? 

; 

Mr. Hassell: I object to testimony as to general 
reputation. 

Chairman Myers: That is one of the issues here, 
as I understand it. Objection overruled. 

The Witness: Well, we make our selection based 
on the type of audience that we believe it reaches, the 
character of that audience, its circulation, and their 
receptivity to our advertising appeal. In the case of 
Esquire, which I assume you asked for specifically, 
we felt it had a quality of modernity, a freshness 
and alertness that made it a desirable audience to 
reach with anything where the appeal was based on 
modernity and up-to-dateness. 

By Mr. Bromley: 

Q. Would you say that it had a reputation as a hush- 
hush magazine in any sense of the word? A. I believe not, 
because we would not advertise in it if we did think so. 

Q. Do you think it has a reputation as a risque magazine? 
A. No. I am not certain of my definition of risque, frankly. 

Q. Well, do you think it has a reputation as a spicy maga- 

l 

zine? A. No. 
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Q. From your knowledge of it, would you say that it 
customarily and regularly carried articles of an informative 
nature and fiction, both of which are of a high class? A. A 
great deal of it. 

Q. Do you subscribe to it? A. I do. 

Q. For how long a time have you had it in your house, 
Mr. Bristol? A. Since its inception, I believe. 

Q. Have you ever had any complaints from any of your 
customers about the fact that you regularly used it as an 
advertising medium? A. No, indeed. 

Mr. Bromley: That is all. 

Cross Examination by Mr. Hassell : 

Q. Now, is the address of your concern carried in the 
advertising that you place in Esquire? A. It varies in 
some of our advertisements. I think in a majority of cases 
I believe it is. 

Q. So that a person reading your advertisement in 
Esquire would not know -where to write to if he -wanted 
to, would he? A. Oh, I am sure he could. He could at 
least get it from the package or the product. 

Q. Would you say that Esquire has the reputation of 
being a sophisticated magazine? A. Yes. 

Q. But not spicy? A. Yes, I should say so. 

Q. If letters from readers of Esquire reproduced within 
the columns of the magazine itself characterize Esquire 
as being spicy, you would disagree with them, wouldn’t you? 
A. Well, there is only one such letter, isn’t there? I wouldn’t 
call it letters. 


Mr. Hassell: Well, one letter. 

Mr. Bromley: It makes a lot of difference. 
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j 

By Mr. Hassell: 

4 

Q. A letter which was published by the publisher. A., I 
should not consider as little evidence as that as conclusive. 

Q. Why would you think the publisher would publish it 
if he though it was a calumny or reflection on his magazine, 
sir? A. It is a hypothetical situation, because I don’t recall 
the specific letter in the situation. 

Q. Mr. Bristol, do you set yourself up as an expert on 
obscenity or lewdness, sir, or lasciviousness and filth? A. 
Probably only in an indirect way, that anyone advertising 
to a mass market is pretty jealous of his reputation and 
where he advertises and what he advertises. 

Q. The opinion you have expressed here with respect to 
the matter generally in Esquire and the particular material 
called attention to in this case is solely your own opinion, 
is it not? A. Oh, yes, sir. 

Q. And others might disagree with you, might they not? 
A. Oh, they could. I think I have a sense of a fairly broad 
group feeling, but, after all, it is only my own opinion. 

Q. They would be entitled to their opinion, would they 
not? A. Indeed they would, sir. I 

Q. Do you agree, Mr. Bristol, that the family is the 
foundation of our social system? A. I do. 

Q. You think jokes questioning or dealing flippantly with 
the sex relations in marriage are entirely decent? A. I 
would ask you, if you don’t mind, sir, to just define it a wee 
bit further, to clarify me on that. Then I think I could answer 
you. 

Q. For instance, a joke that would imply that a perfectly 
respectable married man with a reputation in his com¬ 
munity for morality would get into bed in a Pullman bertli 


2845 


2846 


2847 


950 


284S 


2849 


2850 


Lee Hastings Bristol—for Respondent — Cross . 

with a luscious blonde, a joke on that scene. Would you 
say that is entirely decent? A. It would depend, in my 
mind, on, frankly, the casualness or the flippancy with which 
it was treated and whether or not the person so seeing it 
was able to treat it in the lightness with which it might 
be presented. 

Q. You recall the joke or alleged joke that I refer to? 
A. I would have to refresh myself on that, sir. Could you 
identify it for me? 

Mr. Bromley: Here (handing magazine in ques¬ 
tion to witness). 

The Witness: My feeling is that it could not be 
read with a thought or imputation of it being a 
practice nor one to be encouraged in any sense. That 
is the reason I would accept it in the lighter way in 
which it was presented; personally, that is my own 
opinion. 

By Mr. Hassell : 

Q. You don't think that deals with illicit sex relations 
in a flippant manner? A. I don’t feel it deals with that 
relationship unless by inference. 

Q. Would you say that the words “behind,” “ass,” and 
“son-of-a-bitcli” are current in ordinary polite society, Mr. 
Bristol? A. I would question it. 

Q. You would question that very much, wouldn’t you? 
A. It is the vernacular but probably not very currently 
used. It has vulgarity. 

Q. In decent, polite society? A. I have heard it used 
in a quoted way, in what I thought was very polite society, 
but it was only a quoted way, it was not used directly. 
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Q. Do you recall the instances in which those words are 
used or one of them is imputed in this magazine? A. I 
don’t think I recall it, sir. 

Q. How much time did you spend reading this magazine 
in preparation for your testimony here? A. I saw; the 
points pointed out, marked as indicated here, and read those. 
I had previously seen in the course of each of those issues 
as I had passed through them lightly. They had not im¬ 
pressed themselves upon me at the time. 

Q. You didn’t spend very much time going over this 
material to make up your mind before you testified,! did 
you? A. Yes. I have an over-all opinion and was quite 
sincere about it. 

Q. I am not imputing something you did, but I am asking 
you whether you spent very much time in reading this 
material and giving thought to the cartoons and the pic¬ 
tures. A. Frankly, no, sir, because my treatment of all this 
in the humor form is that it does not invite analysis. The 
humor is gone if you try to dissect it. It is like a story 
that is broken down into too fine a refinement. 

Q. Do you recall the full page color cartoon showing the 
milk delivery woman, rather buxom, at the back door, and 
a man in an apron? A. I know the one you mean. 

Q. Which states or tells her to come back later when the 
wife has gone to the factory. A. I do. 

Q. Do you think that is dealing in a rather flippant 
manner with marital fidelity, so called? A. I didn’t analyze 
it in that way. I thought of it in terms of the flippancy of 
the story, the exaggeration of a scene. I think fundamentally 
it is an old joke. It has been reversed for modern consump¬ 
tion. I don’t think it is very original. 

i 

Q. A good many of these jokes are corny, aren’t they? A. 
I suspect quite a few. I 


2851 


2852 


2853 


952 


Edith B. Cook—for Respondent — Direct. 


2854 


2855 


Q. You would not say, however, that that would in every 
instance remove their objectionable character if that was 
so, would you? A. Oh, I expect our own folk stories by 
repetition have lost their old kick. 

Q. Do you recall the full page color cartoon in one of 
these issues of Esquire showing what appears to be the 
wife with a rather fulsome bosom, seated in the lap of the 
red-haired fuel oil man, dres_sed in overalls, and a cocktail 
table in front of them and cocktail glasses? It is the October 
issue, page 49. A. Yes. 

Q< Do you think this is dealing in a rather flippant 
manner with the marital ties? A. I think it is more a 
travesty on the scarcity of skilled labor, personally. 

Q. You are speaking now of the point of view of an 
employer, Mr. Bristol? A. I should say so. 


Mr. Hassell: That is all. 
Mr. Bromley: That is all. 


(Witness excused.) 

Chairman Myers: Call the next witness. 


Whereupon, 

2856 

Edith B. Cook, a witness called by and on behalf of the 
Respondent, being first duly sworn, was examined and testi- 
\ fied as follows: 

Direct Examination by Mr. Bromley: 

Q. Will you give us your full name, please, Mrs. Cook? 
A. Edith B. Cook. 
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i 

Q. You live where? A. In New Haven, Connecticut: 

■ 

Q. Are you married and have you a family? A. I am 
married and have one daughter 12 years of age. 

Q. Now, will you tell us what connection you have with 
any public welfare or children’s associations, please? A. I 
am the executive secretary of the Connecticut State Welfare 
Association and I am at present the chairman of the Com¬ 
mittee on Children and Youth in Wartime of the Connecti¬ 
cut War Council. 

Q. Will you tell us the function of the Connecticut Child 
Welfare Association, please? A. That is an organization 
composed of a large number of citizens of the State which 
does educational and research work in the field of uncared 
for, neglected, and delinquent children. The organization 
was the chief factor in establishing the State Juvenile Court 
a few years ago, and we have done considerable work in 
cases of delinquency, and so on. 

Q. For how long a time have you been connected with 
that organization, please? A. For over ten years. 

Q. Does the Committee on Children and Youth in War¬ 
time advise communities in your locality concerning child- 

j 

ren? A. Yes. The chief interest of the committee at present 
is in a prevention-of-delinquency program and we are en¬ 
gaged in planning for a conference which we hope will help 
the community in a campaign for the prevention of delin¬ 
quency, particularly in the teen age group. j 

Q. Do you have any connection with any State hospital 
for the insane? A. I am the chairman of the board of 
directors of the Norwich State Hospital, which is one of 
the three State hospitals for such. 

Q. That is located in Norwich, Connecticut? A. Yes. ! 

Q. It is a State institution? A. It is a State institution. 

Q. For the care of the insane? A. Yes. 
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Q. Have you any connection with the Connecticut League 
of Women Voters? A. Well, I was for four years, until 
about two years ago, the president of the Connecticut 
League for Women Voters and I am now the vice-president. 

Q. Are you a subscriber to the magazine Esquire? A. 
No, I am not. 

Q. Has it ever been in your home, so far as you know, 
Mrs. Cook? A. Yes, I have seen it, but I saw it off and on, 
and I see it in the homes of friends and in mv sister-in- 
law’s home. 

Q. Now, have you at my request made an examination of 
the material contained in the eleven issues of Esquire for 
1943 which has been specifically pointed out to you as 
having been complained of by the Post Office Department? 
A. Yes, I have. 

Q. And have you with some particularity looked at the 
Varga girl drawings and their accompanying verses? A. 
Yes, I have. 

Q. Would you tell this Board, please, whether in your 
opinion you have found anything obscene, lewd, lascivious, 
or indecent about the Varga girl drawings or accompanying 
verses? A. I have not. 

Mr. Hassell: I object. 

Chairman Myers: Objection overruled. 

By Mr. Bromley : 

Q. Would you care to give us the basis or the reasons for 
your opinion, Mrs. Cook? A. I think they are very attractive 
pictures and I see nothing at all that would upset the morals 
of any people who looked at them. 

Q. Have you also at my request read such articles and 
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pieces of fiction as “The Court of Lost Ladies”, for instance? 
A. Yes, I have. 

Q. Will you tell us your opinion about that article par¬ 
ticularly? A. Well, that particular article, of course, I 
think is a very excellent piece of reporting on a night court. 
I think it is almost like a Greek tragedy. 

I think it is not only not offensive but personally I wish 
it could be published in a pamphlet because I think it is 
the best lecture on social hygiene that I have ever read. 

Q. Do you see any objection to its circulation in a maga¬ 
zine which is read generally or is available generally to all 
classes of our societv in this nation? A. Not at all. 

Q. Did you read Mr. Paul Gallico’s article on burlesque 
entitled “The Savage Beast In Us”? A. Yes, I did. j 

Q. In your opinion, is there anything obscene or detri¬ 
mental about that article or the illustrations which accom¬ 
pany it? A. No, I don’t think so. 

Q. Did you read the piece of fiction, the story entitled 
“Portrait Above the Fireplace”? A. Yes. 

Q. Did you find anything obscene, lewd, lascivious or filthy 
or indecent about that? A. No, I did not. 

Q. Did you find anything which you considered to be 
detrimental to the morals of any class of society in George 
Jean Nathan's theatrical column, and especially where he 
referred twice, I believe, either to a “St. Louis sporting 
house” or ;< bawdy house”? A. I didn’t get the beginning of 
your question. 

Q. Do you remember those two references? A. Yes. 

Q. In your opinion, is there anything obscene or indecent 
in the use of such words by Mr. Nathan in that article? 
A. Why, no. 

Q. Did you look at the series of four, I believe, Sultan 
cartoons which depict in various phases the sale, loan or 
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dealing in women as related to some current American 
phrase or idea? A. Yes, I did. 

Q. In your opinion, is there anything obscene or indecent 
about those cartoons or their sub-titles? A. No. 

Q. Did you read the two-page spread entitled “Gold- 
bricking with Esquire’’, in which excerpts from Army ser¬ 
vice men's camp papers are reproduced? A. Yes, I did. 

Q. Did you find anything obscene or indecent in any of 
those jokes? A. No. 

Q. Let me ask you generally whether following your con¬ 
sideration of all of the material which has been objected to 
in this magazine, you found any of it which in your opinion 
was obscene, lewd, lascivious, filthv or indecent? A. No, I 
did not. 

Q. Do you think there is any part of it which would have 
a tendency to corrupt the morals of the youth of this nation? 
A. No. 

Q. Or lower their standards of right and wrong with 
relation to sexual matters? A. No, I shouldn’t be here if 
I did. 


Mr. Bromlev: That is all. 

** 

Cross Examination by Mr. Hassell: 

2868 

Q. Mrs. Cook, do you think you are an expert on obscen¬ 
ity, indecency, filthy and lascivious matter? A. I think I 
am a normal ordinary person and I think I have had con¬ 
siderable experience with young people and with young 
people who became delinquent, and to that extent I think 
that I would be an expert in knowing what was obscene, 
that is, in knowing what would affect their morals, because 
I am particularly interested in that. 
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Q. Do the young people who become delinquent confide 
fully and truthfully to you as to what induced them to be 
delinquent? Is that what you mean? A. I have done a 
good deal of studying on the subject, and I believe, therefore,! 
that I am an expert in that sense. 

Q. Have you examined a great deal of questionable' 
matter, printed matter, pictures, and so forth? A. Oh, I have! 
examined some. I have examined the magazines that the^ 
high school youngsters read, at least that are available 1 
for them. 

i 

Mr. Hassell: Mr. Chairman, I have to confess thatt 
I am perhaps rather provincial, or I don’t know what 
you call it, but I feel a delicacy in questioning a 
woman about this matter involved in this case. 

Of course, there have been women present when I 
have been examining men, but in view of the broad 
general answers to the questions that she has sub¬ 
mitted here I guess I have no other alternative. 

I want the record to show that I approach the task 
with a great deal of embarrassment. I 

i 

! 

By Mr. Hassell : 

Q. Now, let’s take the January issue of Esquire, please. 

On the editorial page, page 6, boxed in, there is the 
title “Shor Nuff”. 

In the first paragraph of this material it is stated: 

“Esquire, the four bit magazine which is always busy as 
a little beaver sandwiching good advice between its spicy 
cartoons, comes up this month with a male Dorothy Dix 
who tells you how to pick a war bride.” 
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Would vou agree with the statement of the writer of 
this article that Esquire is always as busy as a little beaver 
sandwiching good advice between its spicy cartoons? A. 
Well, I think there is a good deal of material in Esquire, 
as I have looked over it recently, that is not spicy as they 
indicate here. At the same time, there are cartoons and 
jokes which might be called a little coarse, which aren’t 
quite nice, perhaps. 

Q. I see. Not quite nice. Would you call those spicy 
or do you think that is what this writer means by “spicy”? 
A. I presume it is—perhaps a little coarse. 

Q. Going further down in this article, the last paragraph, 
first column, you will see beginning in the fifth line of that 
paragraph: 

“Comes it then breeding (no, not that)”. 

Q. What do you think that means in that article? A. 
Breeding—I suppose that means intellectual background 
or something like that. 

Q. I see. Going up to the top of the next column, the 
first full paragraph there, we find: 

“The pay-off on what kind of a guy this Woodhead is 
comes quick. He figures a gal’s dancing ability is worth 
20 points. Sex he gives 10. 

“So he’d rather dance—” 

Do you know what that has reference to? A. Why, yes, 
most anyone would. 

Q. "What does it have reference to? A. Well, I suppose 
he would rather dance. He is more interested in dancing 
than he is in sex. 

Q. So the connotation to be derived from that would be 
that Woodhead was a dead man practically, so far as sex 
was concerned. Is that correct? A. I hadn’t thought of 
that, but I suppose you could give that connotation to it. 
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Q. Now, in the item further down in that column, num¬ 
bered 7, we find: “Juking—a. That’s right. Just what 
you’re thinking about . . . 400 points.” 

Q. What does that mean? A. Well, I suppose it means 
a good many things that young people do, go out to night 
clubs and dance. The way it is put here, of course, I think 
it has some reference to sex also. 

Q. Would you characterize this article “Shor Nuff” as 
ribald humor? A. Well, I think it is a little stupid. It 
might be amusing enough. It is perhaps a trifle coarse or 
off color, but after all, one sees that in everything. It is 
not indecent. j 

Q. There is nothing in it that is indecent? A. I don’t 
believe so; nothing that I think would affect anyone’s morals. ! 

Q. Now, let’s refer to page 83. You read this article j 
by Gilbert Seldes? A. Yes, I read it. 

Q. Had you seen this show? A. No, I did not. 

Q. Star and Garter? A. No. 

Q. You haven’t seen that? A. No, I have not seen it. 

Q. In the first paragraph of this article Seldes refers 
to Gypsy Rose Lee being a defendant against whose navel 
Clark finally blows a paper tickler. 

Do you think that is an indecent reference, lady? A. 
No. Of course, everyone knows who Gypsy Rose Lee is if 
you read the newspapers, and she very likely—it talks 
about a strip tease here—so it is very likely she hasn’t any¬ 
thing on. 

Q. If it had been testified heretofore by another person 
who has appeared here that that is one of the parts of the • 
anatomy that Miss Lee keeps covered, would that change ! 
your opinion of this? A. No, I don’t see any reason why it 
should. 
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Q. Now, in the second paragraph of this article, down 
below the middle of the paragraph, is this statement and 
it starts: —the sentence is quite lengthy—it begins “Years 
ago he did a seduction step around Mary Boland.” And 
going down it says: 

“Weaving and winding his frame around tall show girls, 
peering through his non-existent glasses into the bosoms 
he isn’t tall enough to see unless he jumps.” 

Do you think that is an indecent description of this 
article? A. I think it is a bit off-color. I don’t particularly 
care for it myself, but I don’t think there is anything in 
it that would upset the morals of young people. 

Q. The next paragraph, the second sentence: 

“Burlesque patrons are single-minded, if that’s the right 
word.” 

Do you know what that refers to? A. I would suppose 
that it means that burlesque patrons go to see girls and 
go to see their legs and things like that. 

Q. In other words, single-minded means sex doesn’t it? 

Thev are interested in sex? A. Not necessarily. It means 
* * 

that they are interested in seeing girl’s legs or girl’s forms. 
I suppose in a way that is sex. 

Q. Did you ever see a burlesque show, lady? A. I don’t 
believe so. 

Q. Going further down in that paragraph, it says: 

“So you have girls stripping to a riotous dance or you 
have girls stripping not to a dance.” 

Do you think that is a decent matter to write about? A. 
I think you see it almost everywhere. Of course, the situa¬ 
tion it seems to me is quite different nowadays. When I was 
young I didn’t go to burlesque shows and I was brought up 
in the Victorian method or maimer where everythin" was 

v C 

kept under cover, and, therefore, it was in a way more seduc¬ 
tive than it is now. 
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The young people today—I know my own child and older 
boys and girls—are brought up so they knew most every¬ 
thing. 

We don’t wear as many clothes as we used to. I think 
it is a good deal better and a purer way to bring them up, 
and I don’t think this kind of stuff or even a burlesque 
show, perhaps, upsets people’s morals as much as it might 
have. 


Q. Are you speaking from your own experience when you 
say the way you were brought up and the way your child 
was brought up? A. I know how I was brought up. My 
mother, who is over 70, said to me the other day: “I think 
the way I brought you up you were protected too much, and 
I think the way you are bringing your child up is much 
better.” 

In general, we are a great deal franker these days, and, 
therefore, sex isn’t necessarily impure and isn’t thought of 
as impure. 

Q. I see. But the point I want to call your attention to 

in that connection is that so far as you are concerned as 

* 

compared to your child's upbringing, yours is more proven 
than your child’s because your child is only 12 years old. 
Isn't that true? A. Perhaps, but I have lived for a good 
many years and I, therefore, have been able to see both 
kinds of upbringing. 

Q. Going ahead with this article, after the place where 
I stopped, reading: 

‘‘And since this is uptown stuff, you have the odd spec¬ 
tacle of Gypsy Rose Lee stripping awkwardly and self¬ 
consciously, which may be a novelty, but isn’t very good 
fun. Certain little gestures as she fluffs the ruffles on her 
jacket are enticing; but the major part of her strip she 
does from under the cover of a bouffant dress, working 
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strings and letting petticoats drop—and down to the planted 
scream in the audience and the laugh Miss Lee manages 
every night after the scream—it is just this side of the 
simple honest denudation she was capable of five years 
ago.” 

Do you see any indecency in that detailed description of 
Miss Lee's act in this burlesque show? A. I don’t particu¬ 
larly. I think the whole thing is a little boring and stupid 
and it attempts apparently—or I think it does—to more 
or less debunk the burlesque show, which is exactly what 
I mean. 

There is nothing very exciting about it and I think this 
article attempts to indicate that is so. 
i Q. Doesn’t the article, in fact, refer to very amusing and 
! very entertaining parts of this show? A. Well, it may. I 
i wouldn’t say it wouldn’t absolutely— 

Q. Let’s go ahead with it. The first full paragraph in 
the center column, page 83: 

“Between Bobby Clark who appears in a long funny 
scene wearing flannel drawers and Miss Lee whose specialty 
is being dressed in three well placed, presumably provocative 
flow-ers, you have the essence of burlesque. In this particu¬ 
lar show there is also a young slender dancer named 
Leticia who does a wonderful trick ballet dance—a trick 
because it is actually erotic”— 

Do you know what that means, lady? A. Yes, I know 
what that means. 

Q. That is sexually stimulating or exciting, isn’t it? 

“. . . whereas so many of the hip grinds are not. There 
is also a character from the night clubs who makes her 
breasts jiggle.” 

Do you think that is an entirely decent matter to be 
in print? A. I think it is coarse and not in good taste. 
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Q. “And this is considered funny, but I didn’t think so, 
even at night clubs where her frankness was greater, her 
skill no more engaging. A stripper who does an orgiastic 
dance verges on the erotic.” 

Do you know what “orgiastic dance” is? A. Yes, I sup¬ 
pose so. 

Q. Continuing: 

“But the entertainment value isn’t high. In fact, the 
burlesquers learned long ago that the strong emotions they 
wished to arouse are quenched by the cold water of comedy.” 

Then, in the next column he refers to Lamberti: 

“Lamberti plays what he calls the uxilphone’ with many 
a flourish; and as he goes into his big number (“Wishing”) 
a tall cutie saunters in behind him and begins to strip; 
she sheds a garment just as Lamberti finishes a chorus; 
applause recalls her and starts him again; his bland and 
leering ignorance of why the piece is so popular (he played 
103 choruses of it once at a Legion convention, he says) is 
masterly; he smacks his lips and flutters his tongue and 
waves his toupe and rolls his eyes—purely as a virtuoso 
of the xylophone. And even the old, sad, faithful lechers 
of the audience prefer him, I think, to the naked strip, so 
to speak, of some of the other acts.” 

Do vou see anvthing indecent in that? A. No, I think 
that is all in the same vein. It is debunking these burlesque 
shows, describing this one, and I think some of it is, as I 
say, a little coarse or a little off-color. 

Q. I see. A. But I don’t see that there is anything in 
here that would be likely to contribute to the delinquency 
of any young people. 

Q. You don’t think there is anything in this article 
where it describes an erotic dance, that would induce a j 
young person to go there and see that show? A. I wouldn’t 
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say it wouldn't; it may. But I think probably all the time 
they would be thinking of this particular article and it 
does debunk the whole thing a good deal. 

Q. Going ahead with the article where I left off: 

“The business of getting comedy out of the sexual appetites 
isn’t an easy one. Infinite variety sex may have; but it’s 
singleness of purpose dulls the brilliance of its techniques.” 

That wouldn’t change your mind as to the general char¬ 
acter of this article, would it? A. No, I read it all and, 
as I say, I think that is all it does, and there are parts of 
it that are a bit coarse and I think it is rather uninteresting. 
If left to myself I would never read it from beginning to 
end. 

Q. In referring to the Varga girl characters from page 
97 of this number, would you say that these characters are 
revealing of the feminine form? A. Yes, I think they are 
revealing. I think the girls are very lovely. 

Q. You think they would be objectionable? I understood 
i you to say none of them were objectionable from a decency 
standpoint. A. No, they are not objectionable. 

Q. Do you think any of them would be objectionable if 
the filmy garments they had on would be entirely removed? 
! A. I think it would be very much like the things you see 
in art galleries. They certainly are covered. 

Q. These Varga girls don’t purport, nor are they offered 
in this magazine, to be art, are they, lady? A. Well, I think 
they are very attractive girls. 

Q. Referring to the August number and the verse “Au¬ 
gust”. 


“I find a cool, secluded beach 
A perfect August shelter 
But all the men who pass my way 
Just look at me . . . and swelter!” 
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Do you think that costume conceals any part of her 
anatomy? A. Well, it certainly covers her. 

Q. But it is transparent, isn’t it? A. Yes, I think it is 
transparent, more or less. 

Q. You can see all of the lines and the curves of her body, 
can’t you? A. Yes, as you can in a bathing suit. 

Q. You mean you have seen a bathing suit that is as 
revealing as this costume, if it may be called— A. I have 
seen bathing suits which certainly revealed the figures of 
the girls who were in them, revealed almost every curve, 
too. I mean, we are used to seeing those things. That is j 
the difference, I think. 

Q. I am comparing this costume, if it may be called such, 
with a bathing suit. Is that what you are doing, lady? A. 
Yes, I think that is what I am doing. I think a bathing 
suit would perhaps have something more in the back to 
hold it up, but she certainly is covered. And it would 
probably have an open midriff and be about the same on her 
legs. 

Q. You can see through this costume, can’t you? You can 
get the tint of the flesh? A. Perhaps, I haven’t especially j 
noticed that. 

Q. You have never seen a bathing suit just quite that j 
thin have you, lady? A. Probably not. As I say, I have 

i 

seen costumes which appeared to me to reveal the figure ! 
just as much as this, and we are used to seeing them on j 
the beaches every summer. 

I happened to be talking to a friend of mine the other 
evening, a widow with two daughters, 14 and 15, and I 
asked her if she saw Esquire, because I was interested in 

; 

her point of view, and she said, “Yes, once in a while”, and 
I told her about the case down here and that the Varga 
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girl seemed to be the thing objected to and she said, “My 
goodness, my daughter has them pinned all over her room”. 

Everyone's figure is revealed in a bathing suit. Now¬ 
adays we are a good deal more frank and I don’t think it 
arouses at all the emotions that even a few’ inches of leg 
perhaps used to arouse in Victorian days. 

Q. Do you think that pictures of this sort w*ould be ex¬ 
pected to or calculated to arouse the same sexual emotions 
in girls or women as thev w*ould in voung men or men? A. 
Young men and young women are entirely different I 
suppose, or fairly different. They might arouse sex emotions, 
but so would almost anv advertisement of a brassiere which 

4> 

you see in magazines very day. 

Q. You admit that the young bo}* or young man or man 
might have a different reaction to these pictures than 
a young girl or woman would have, do you? A. Yes, I do. 
I think the young men might have their sexual emotions 
aroused by a good man}* things, as I say, by advertisements 
that you see in every newspaper and magazine, like bras¬ 
sieres. 

Q. But they are not in colors, are they; they are not 
embodied in natural colors, are they? A. I think they are. 

; Q. In newspapers? A. Advertisements of stockings in 
magazines, like the Woman's Home Companion, the Ladies' 
Home Journal, and I think that type of magazine; things 
that occur in a fashion magazine like perhaps Vogue or 
something like that. 

Q. But these pictures are so arranged that they are easy 
to put upon the w*all to gaze at, aren’t they, without being 
contaminated by any commercialism or advertising? A. 
Yes, that is true. But I still don’t think it would upset 
the morals of most young people. 

Q. It wouldn’t? A. No. 



967 


Edith B. Cook—for Respondent — Cross. 

Mr. Hassell: I have some more questions, but I 
don’t want to ask those questions of this witness. I 
haven’t the nerve to do it. 

Mr. Bromley: Well, I object to that. 

The Witness: I don’t think—I didn’t object so 
far. 

; 

Mr. Bromley: I don’t think it is fair to take that 
attitude. If you have any— 

Chairman Myers: No, I don’t think so. If you 
have any questions ask them. 

Mr. Bromley: You feel perfectly free to ask Mrs.; 
Cook any questions you want to. 

Mr. Hassell: After all I want to present the 
Government’s case properly, but I think that while; 
I still have some more of these questions, there arei 
some of these -words involved in this case that l| 
don’t want to go over -with wuth this woman. 

Chairman Myers: Well, you don’t need to. Some 
-wise man said that beauty lies in the eyes of the 
beholder but I guess there are some people that have 
other things than eyes in their head. 

j 

Mr. Hassell: Well, I have heard that philosophy 
too; obscenity lies entirely in the mind of the in¬ 
dividual, but I don’t know as I subscribe to it. 

Chairman Myers: Well, we will take a recess fori 
ten minutes. 

(Whereupon, a brief recess -was taken.) j 

i 

Chairman Myers: You may proceed. 
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By Mr. Hassell: 

Q. Mrs. Cook, will you admit that there are many in¬ 
delicate cartoons and jokes in these issues of Esquire? A. 
I would say that there are some cartoons and jokes which 
are a bit off-color, perhaps, but I think no more so than 
the jokes you see in a great many magazines or sometimes 
the jokes you hear at dinner parties. 

Q. Would vou sav that there is a substantial amount of 
coarse material in this magazine? A. Well, there is matter 
as I say that is off-color, that is a little coarse perhaps in 
part. 

Q. You mean what? A. It is in poor taste. 

Q. You mean coarse in poor taste? A. It is in poor 
taste, but nothing in my opinion that would at all affect 
the morals of ordinary persons whether young or old, and 
I suppose that is the purpose to keep up the morals of the 
community, of attempting to ban magazines. 

Q. Do you in your welfare activity advocate that girls 
emulate some of the things portrayed in the jokes in 
Esquire involved in this case? A. Why, of course not, no. 

Q. What are you being paid to testify here, please? A. I 
don’t know. I hadn’t thought of it. I expect to be re¬ 
imbursed for my time, naturally I expect to have my 
expenses paid, but otherwise I don’t know, I haven’t dis¬ 
cussed it. 

Q. You haven’t been promised anything to come here to 
testify? A. No. I have been promised nothing. As I say, 
I expect to be reimbursed for my time naturally. 

Q. Are you testifying here in the capacity of a crusader 
for the type of material that appears in Esquire. A. I am 
testifying here because I am interested particularly—I am 
especially interested in freedom of the press and at the 
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same time I am also interested in the prevention of delin¬ 
quency, and if I thought that any young people would be- j 
come delinquent from reading Esquire or similar jokes 
anywhere else or similar pictures which I think there are 
in a good many places, why I shouldn’t be here to testify 
in favor of Esquire on the side that I am. j 

But as I say I am interested primarily in the freedom 
of the press and not as an attempt to make us moral by 
edict, because I don’t think it works. 

Q. In other words, you don’t subscribe to the enforce¬ 
ment of the non-mailable provisions of the postal obscenity 
statutes, do you? A. Yes, I do in that, I would be interested, 
as I say, in having magazines kept out of circulation that 
would contribute to the delinquency of young people, but 
I don’t believe that Esquire will. 

Q. Do you think printed matter may contribute to the 
delinquency of young impressionable persons? A. I think 
some kind of printed matter might. Of course, as I said 
before, young people nowadays are brought up in a very 
frank way which it seems to me is a very good way, because! 

I don’t believe that they get the kick and the upset to their! 
emotions out of a lot of these jokes that a lot of other j 
people might that are brought up in a different way. 

Q. Do you contend that the young adolescent man or boy 
would get the same reaction from the jokes and cartoons 
dealing with sex in these magazines that young girls would! 
get from it? A. They might. I have never been a young 
bov so that I don’t know, but I don’t think it would be 
too different. Of course, I think that most of these jokes, 
most young people whether boys or girls would not analyze; 
them to the same extent in that article. I mean, wouldn’t 
analyze them to the same extent you have. I think they 
might whistle in seeing some of the pictures or something 
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and say "Well, tiiat‘s very good” or something but I mean 
they would simply pass over it. It wouldn’t mean any 
more to them than an}- of the jokes they see anywhere else. 

I don’t really think if you banned all reference to sex at 
all, for example, I think you would have to ban almost 
everything including the Bible probably. Sex in itself is, 
of course, not impure. 

Q. The dealing with sex relations in a flippant joking 
manner you think is not objectionable? A. No, I think it 
never has been considered so. We have had the old jokes 
about married people and the old mother-in-law jokes. I 
think most mother-in-laws are very sensible people. It 
doesn’t make them anv worse or better, and we still have 
the old mother-in-law joke, and after all if you can’t have 
a laugh at things once in a while you wouldn’t have any 
humor. . I don’t believe jokes about marriage or even about 
the sex relation would at all make a girl or boy feel any 
differently about the person he was going to marry, for 
example. 

Q. You think all dirty jokes, told by men to their men 
friends are not objectionable and not calculated to incite 
them sexually? A. No, I don’t suppose so. I suppose 
most men do tell such jokes to each other and they are 
all human beings and in their family relations they seem 
to be pretty good people. 

Q. You refer to young people passing over this type of 
material. You know that some young men pin up these 
Varga girls and they are held out as pin-ups, aren’t they? 
A. Yes, and girls do too, as I see. 

Q. In the March issue, page 10, there is a letter to the 
editor on putting Esky in a cap and gown in which this 
high school teacher refers to the Varga girls as * ; Varga- 
vistas of forbidden fruit”. Do you know what he means 
by that? A. Yes, I know what he means, of course. 
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Q. Do you think that he refers to the sexual stimulation 
that may be procured by the men and young men from 
viewing such pictures? A. Well, that is evidently what 
he means. 

Q. And down further in this letter he refers to the cover 
of Esquire as disturbing small town codes of conduct. Do 
you see anything objectionable in the covers of Esquire? 
A. So, I think they are rather silly. 

Q. That one you are looking at now shows some African 
women peeping over a hedge at Esky who is supposed to be 
the symbol of Esquire, in the nude, taking a bath in a tub, 
doesn't it? A. Yes. 

Q. You think that has no indecent connotation? A. 
Well, I thought when I looked at it and from the fact that 
one of them is here holding her hand in front of her nose 
that probably she didn’t like the odor of the pine bath 
salts, and that is what I thought it connoted. 

Q. She wouldn’t be adjusting her nose stick that she 
has inserted through the septum of the nose? A. I didn’t 
even see that. I don’t know. Of course, as I say, I doubt 
very much if the ordinary person, the very young person 
in looking at these pictures would analyze them in that 
way. 

Q. These black people behind the hedge are goggle-eyed, 
aren’t they? A. Yes; I should say they would be. 

Mr. Hassell: That is all. 

Redirect Examination by Mr. Bromley : 

Q. Turning again to the March issue, page 10. looking at 
the end of the second column, don’t you think that letter 
indicates very clearly that the writer thinks that Esquire 
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is just as good as any magazine such as Harpers or the 
Atlantic except for the cover? 

I call your attention to this sentence: “I am tempted 
time after time to bring a copy of Esquire to my senior 
literature class, and give my pupils the benefit of the excel¬ 
lent criticism of Mr. Phelps and the high-grade fiction of 
Manuel Komroff, Jesse Stuart and others. The only way 
in which this could be done, without disturbing small town 
codes of conduct, would be to somehow camouflage that 
bulge-eyed master on the front of each issue and make it 
appear like the front of, let us say, Harpers or Atlantic.” 

Mr. Hassell: It reads “masher” doesn’t it? 

Mr. Bromley: What did I say? 

Mr. Hassell: Master. 

Mr. Bromley: The word is masher. I meant to 
say masher. 

Mr. Hassell: All right. 

The Witness: Yes, I thought that is the tone of 
the whole thing and when it refers to small town 
i codes of conduct, why I think the writer is simply 
indicating that it is a small town and they perhaps 
have a Victorian code of conduct perhaps. 

Mr. Bromley: That is all I have. 

Mr. Hassell: That is all. 


(Witness excused.) 

Chairman Myers: Call the next witness. 

Mr. Bromley: I should like to have the consent 
of the Board and the agreement of Mr. Hassell to 
put Mr. Gingrich, the editor, on, whom I would like 
to ordinarily produce for my last witness, with the 
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understanding that since he is long I may interrupt 
him when I get other people available. i 

For instance, X have nobody here and won’t have 
in the next five or ten minutes. 

Chairman Myers: Is there any objection, Mr: 
Hassell? It might save some time. 

Mr. Hassell: All right. 

Mr. Bromley: Mr. Gingrich. 

Arnold Gingrich a witness called by and on behalf of 
the Respondent, being first duly sworn, was examined and 

j 

testified as follows: 

Direct Examination by Mr. Bromley: 

Q. Will you give us your full name, please? A. Arnold 
Gingrich. 

Q. You live where? A. Algonquin, Illinois. 

Q. How old are you? A. 39. 

Q. Married? A. Yes. 

i 

Q. What family have you? A. Three boys. 

Q. How old are they? A. 15, 9 (is this Wednesday?) 
and 7. i 

Q. Where were you born and brought up, sir? A. I was 
born in Grand Rapids, Michigan, December 5, 1903. I was 
brought up there. My parents both came from Canada 
although my father’s family has been in this country, in 
Pennsylvania, in Colonial times, and later moved to 
Canada. 

My father was a Mennonite who married outside the 
Mennonite Church, married a Methodist, and upon their 
moving to Grand Rapids he adopted the Baptist faith, and 
I was brought up as a boy in the Baptist Sunday School. 
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Q. Where did you get your elementary education? A. 
The grade schools in Grand Rapids, Michigan. I attended 
Central High School there and graduated from that school. 

Q. What did you do thereafter? A. I went to the State 
University at Ann Arbor, University of Michigan, and was 
graduated from there in 1925. 

Q. With what degree? A. Bachelor of Arts. 

Q. Did you have any other education? A. I had a little 
private tutoring in languages. I had a little additional 
education in the sense that while at the University I was 
employed in the University Library. There were four full 
time library positions open to students. I held one of those. 
Full time meant 54 hours a week. Many of those hours, 
however, were more or less the student’s own. That is, he 
could use them to read or pursue any interests of his own 
as long as he "was available on call for the various pro¬ 
fessors who might need his sendees for the gathering of 
materials for work in which they were engaged. 

With that job went a few privileges that I would call 
additional educational advantages. For instance, we four 
who held those full time library jobs enjoyed a faculty 
rating. That is, we were considered members of the faculty 
and as a result we w’ere able to attend all faculty functions, 
able to belong to faculty clubs, and you might say it gave 
an undergraduate some of the advantages of contact with 
the professors that might not be normally enjoyed by the 
average undergraduate. 

Q. In your school career did you have any connection 
with the editorial boards of school or college magazines? 
A. I was the humor editor, I believe, of the Central High 
School Helios, and in college 1 enjoyed a very brief career 
as editor for a matter of weeks of a revived magazine at 
Michigan called the Inlander. It had gone out of existence 
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some years prior to my time and I was given the editorship 
of it when a movement among the undergraduate students 
was begun to revive the old Inlander, to restore it as a 
Michigan tradition. 

I believe I contributed to the first issue of the revived 
Inlander to the extent of only contributing one poem in 
which my name was misspelled, and did not continue 
beyond that point. As a matter of fact, I don’t recall now 
how long this revivified publication of Michigan tradition 
continued. I think only for a few issues, but other than 
that and an occasional contribution to the various student 
publications that were then in existence, that is, to the 
Michigan Daily and, I believe, to the literary magazine called 
Chimes, and one or two other campus publications, I had 
no active editorial participation in the student publications. 

Q. What did you do after your graduation? A. Well, 

I would like to say that before my graduation I got married j 
which influenced what I did after graduation. 

Q. Well, after having gotten yourself married what did j 
you do? A. Hot-footed to look for a job that would earn j 
fifty dollars a week because I had that necessity upon me 
in order to prevail upon my mother-in-law to allow my ! 
wife to live with me. 

I went to Chicago and looked for work in the advertising j 
field, feeling that it was a short-cut to one’s enjoyment of 
cakes and ale as opposed to the longer route that I had 

! 

expected to follow if I had pursued literary activities. 

That had, of course, always been my end aim, but I 
wanted to get ahead substantially in a financial way, so 
I looked for work in advertising. 

Q. Did you get it? A. Yes, I got it. I got 34 jobs in ; 
something under 45 days, in all of which they were happy j 
to hire me until they discovered that I really meant it j 
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when I said fifty dollars a week and I was 20 years of age. 

After that length of time had gone by I finally managed 
to get a job that did pay fifty dollars a week in a group 
of trade publications, serving as the manager of the adver¬ 
tising service department. I had had just enough experi¬ 
ence in writing ads during my days in school. 

I forgot to mention that I had written some ads for one 
of the local Ann Arbor haberdashers, Greenwood & Kilgore, 
and based on that experience managed to get this job in 
charge of the preparation of the advertisements for this 
group of trade magazines, engineering journals most of 
them, and I held that job for about a year and a half, 
mainly looking for an opportunity to get into something 
that would be at least more congenial subject matter. 

The engineering journals were quite foreign to all my 
training and natural inclinations. 

Q. What did you do then? A. So then I got a job at 
Kuppenheimer, maker of men's clothing, who I believe were 
at that time the second largest advertisers of men’s cloth¬ 
ing, next only to Hart Schaffner & Marx. 

Q. Is that in Chicago? A. That was in Chicago, both of 
these jobs. I should have said this was in Chicago. I went 
into the Kuppenheimer advertising department as one of 
their alleged bright young men, who dealt with dealer 
service. That is, it was our responsibility to prepare ad¬ 
vertising and in fact handle the advertising appropriation 
for dealers in various assigned territories. . 

The situation in the advertising department at Kuppen¬ 
heimer developed quite rapidly, in a fortunate manner in 
my favor, really just a lucky break, but the advertising 
manager was taken away from that department to be util¬ 
ized on the road as sales promotion manager, so I was 
allowed to function as acting advertising manager after 
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really a short time in their employ, and I functioned as 
acting advertising manager for about a year and a half, 
during which time X wrote the style books, the Saturday 
Evening Post ads; in fact, all the Kuppenheimer national 
advertising. ; 

Q. How long did you stay there? A. I stayed there until 
the end, very near the end of 1928. 

Q. Then what did you do? A. Well, toward the end of 
1928 I had a phone call from a man who said his name 
was Smart, S-m-a-r-t, and he identified himself as a young 
fellow just trying to get along in our field, in the field of 
men's clothing. 

He said that he and a partner of his were going to get 
out in the field of men's apparel some very ambitious ad¬ 
vertising publications. That term is something of a para¬ 
dox in itself and I had better explain it. 

They were launching a magazine, the outward semblance 
of a magazine, which contained color reproduction of men's 
fashions, men's apparel, accessories. In addition to these 
direct color presentations of merchandise there were a few 
articles fore and aft of the real catalogue-like merchan¬ 
dise wherein the store would put its own imprint on the 
cover. In other words, such a store as John David in New 
York would issue the “Gentlemen's Quarterly” as being 
published by John David and sent free to its charge account 
customers. 

I was asked to come over and join them because they 
intended to expand and get out other publications of a 
comparable type for other large clothing chains. For in¬ 
stance, they contemplated one for the various stores of the 
Hart Schaffner & Marx franchise and another comparable 
one for the Fashion Park accounts, and I thereupon left 
Kuppenheimer to go into this then very new venture. 


2929 


2930 


2931 



978 


Arnold Gingrich—for Respondent — Direct. 

Mr. Smart had enjoyed a spectacular success as a sales- 

2932 man of syndicated advertising materials, such things as 
posters displayed in banks to encourage the opening of 
savings accounts and things of that sort, and Mr. Wein- 
traub came to him with this idea; in fact, with a predeces¬ 
sor publication called “Men Today” and getting together 
with Mr. Smart as the production end of it they restyled it, 
gave it a new name, and intended to bring out the magazine 
and broaden out the field in which Mr. Weintraub had be¬ 
gun alone. 

I joined them at about January 1, 1929, and we then, 
according to the plan, launched these additional publica- 

2933 tions, and during the years—during the next year and a 
half, we added two more. One was a comparable magazine, 
a syndicated magazine, which really was a catalogue of 
merchandise and fashion offerings presented by the store 
over its own imprint, this one in the boys’ field, “The 
Etonion”, presenting boys’ clothing; and in addition we 
had a few other specialties which were sold to various 
stores. One was called “The Observer Broadside”; so for 
the next year and a half, say, we were active in this field 
as publishers, or perhaps we might properly be called pro¬ 
ducers of fashion advertising and fashion merchandising. 

We built up in conjunction with the production of the 

2934 syndicated magazine a fashion reporting service. We had 
men in the various style centers in this country and cor¬ 
responding arrangements with the fashion reporters in the 
various fashion centers abroad whose activities were re¬ 
flected in the styling of the pages presented in the fashion 
merchandise publication. 

The matter was extremely expensive, very high grade 
color work reproductions. You might say our chief stock 
in trade was our ability to produce within commercial 
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limits of expenditure the kind of four color work that had 
not prior to that time been commonly produced in this 
country. 

Some European houses had produced things of this char¬ 
acter, but they were a novelty in this country. 

For example, the publication “Gentlemen’s Quarterly’’ 
which we supplied to these high grade men’s stores cost 
them $200 a thousand. Does that work out to 20 cents a 
piece? It was actually 20 cents a piece, and in the bank 
failure, that is, in the Black Friday of 1929, the bottom 
began to shake in this business. The day particularly 
arrived when no matter how high grade a store it simply 
was not economically justifiable to send out 20 cents at 
one mailing to one charge account customer, no matter how 
valuable his patronage might have been in the past; say; 
by the middle of 1930, we could plainly see that as success¬ 
ful as this venture had been, and as successful as it wa& 
going to be to the end of our contract year, the end of 
1930, we would be to all intents and purposes out of busi¬ 
ness as at the end of 1930, because stores right and left 
were notifying us that after serving out their contract for 
this type of expensive advertising material they were not 
going to be able to go on with it. 

Q. What did you do next? A. We next tried to figure 
out how to preserve this fashion reporting service which we 
had built up in conjunction with these publications and turn 
it to some other use where we would not be hooked to such 
expensive productions as those I have mentioned. 

It occurred to us that with the depression increasing in 
its severity, not only would stores find it difficult to spend 
20 cents a piece to send out such catalogues of luxury mer¬ 
chandise, but they might even find it hard economically 
to replenish their stocks, so quite possibly as an off-depres 
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sion substitute for new* merchandise, new fashions, they 
might be able to display in a trade paper which in the 
same colorful manner would show the new merchandise and 
then if they w*ere able to get a new* customer in and con¬ 
vince him of the quality of their mechandise they might 
probably get him to order, all this without having to stock 
merchandise of this character, so we spoke about the crea¬ 
tion of a trade magazine which was in the format of 
Fortune, which was then a new magazine. 

This was in 1930. Fortune, as I recall, began with the 
January, 1930, issue. 

We created this trade magazine called “Apparel Arts” 
in the size and format of Fortune and the nucleus and the 
most important part of it was its fashion pages. 

i This with, just as the predecessor syndicated publica¬ 
tions had been, full cover photographic life-like depictions 
of articles of apparel that had been selected by our fashion 
scouts in their various centers, and this magazine served 
in lieu of a stock of merchandise for many of the stores 
throughout the country. 

They would keep it on their counters and -when a man 
came in and asked for something in the way of a shirt or 
a tie that he didn't see in stock, they would say “Possibly 
you can see what you want in this magazine, Apparel Arts, 
and if you like something here w*e will endeavor to get it 
for you.” 

That magazine was launched in the early fall of 1931. 
It was very successful. It caught on instantly. 

It also, in the advertising field, employed the same line 
of argument with the advertisers that we had in mind for 
the retailers themselves, that is, to be able to show by a 
full-color representation of the merchandise what they had 
that was new, and that quite possibly in depression circum- 
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stances they could not afford to have a salesman take 
around to the retailers. 

So this magazine enjoyed what you might call a two-way 
stretch in meeting those emergency depression conditions. 

Q. Has that magazine been published ever since? A. Oh, 
yes. In its inception it was a quarterly. It came out at 
$1.50 a copy four times a year. 

As that magazine prospered our organization grew. I 
perhaps should have said that as of the beginning of 1929, 
when I came to the organization, we numbered nine people, 
including our principals and the switchboard girl, and the 
office boy. After we had launched Apparel Arts, our organ¬ 
ization began to multiply in size. We had perhaps 30 
people in our organization by this time and we decided to 
follow up this successful formula of publication by adding 
another trade magazine, also in a field that was being very 
severely hit by the depression, and that was the field of 
home decoration. We called that Home Furnishing Arts. 

Also following up on the initial success of Apparel Arts 
we gave it a companion publication which we called Falj- 
rics and Fashions. We then divided the four retailing sea¬ 
sons into wholesale and retail seasons, so that the same 
stores would have Apparel Arts as the trade magazine 
giving them their merchandise presentation for the whole¬ 
sale spring season, let us say, followed by Fabrics and 
Fashions for the retail spring season. 

In Fabrics and Fashions we added swatches, which is 
the technical name for a snipping or clipping of the actual 
fabric, and these were mounted into position on the pages 
of Fabrics and Fashions so that pursuing this original line 
of counter display, the customer could not only see the full 
colored drawings of the various fashions, but could even 
feel the goods as well. 
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i Q. Now, will you come clown to Esquire?* A. I can’t 
come down very quickly, because it is related both to the 
demise of the original publications ‘‘The Gentlemen’s Quar¬ 
terly”, “Observer” and “Club and Campus”, after the de¬ 
velopment of Apparel Arts, that we arrived at the birth of 
Esquire. 

I will make it as fast as I can. I am trying to fix the 
date in mind. 

Apparel Arts, having begun in 1931, I would say that 
it was toward the end of 1932 that we began to get an 
occasional inquiry from some of the stores to whom we had 
originally sold these syndicated magazines for their cus¬ 
tomers, asking us if we didn’t think there was some way 
in which we could provide them with some counterpart of 
those no longer existent publications. 

In particular, we had two inquiries, one from Rogers 
Peet and one from John David, in New York, both of 
whom had been clients for these old magazines, no longer 
distributed, asking if we could not in some way adapt the 
large fashion pages in Apparel Arts to their use as a small 
magazine to be sent out to their customers—I mean small 
in the sense of relatively few pages. 

As far as page size was concerned the format was large, 
it was that of Fortune. 

1 We began studying this question with an eye to some¬ 
what adapting these color pages in Apparel Arts to the 
use of the retail stores for their customers, and we began 
making up dummies, trying to see if we could evolve a 
man’s fashion magazine out of these full color fashion pages 
in Apparel Arts, and perhaps a wrap-around of the central 
nucleus of fashion pages in the form of a few articles fort* 
and aft, devoted to articles on subjects primarily of interest 
to men. 
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i 

Our first concept was that these features would be 
confined entirely to care of one’s wardrobe and to fashion 
information. 

Our first dummy—upon figuring costs we thought it might 
be possible to produce such a magazine at a price of 15 
cents per copy—but on appraising it rather severely as a 
venture it occurred to us that men being so much more 
self-conscious than women in their attention to clothes, 
such a magazine was foredoomed to failure. Whereas it is 
a perfectly normal thing for a woman to evince an interest 
in a magazine that is concerned with nothing but the mat¬ 
ter of clothes, men would feel a little bit sissyish to be 
seen carrying away from a store a magazine that had in it 
no other content whatever than, let us say, a foppish devo¬ 
tion to the subject of clothes, so without offering that first 
dummy to the stores, we began to restyle it with the idea of 
sugar-coating this fashion pill a little more heavily than we 
had in this first d umm y. 

We made up a second dummy in which the outer wrapper 
of general textual material was diluted from the point of 
view of its attention to men’s fashions exclusively, and we 
also incorporated a few non-fashion items into the color 
forms, so that this magazine for men would not be confined 
entirely and exclusively to the subject of men’s fashions, j 

However, in this respect we saw the production costs 
mounting and it began to be apparent to us that the maga¬ 
zine we had in mind could not possibly be distributed free 
by the stores, nor could it even be sold for a quarter, let 
us say. 

We thereupon refigured the entire project in terms of 
a fifty cent magazine, planning it as a quarterly to be sold 
by the stores at fifty cents to their customers, we to sell 
it to the stores at a normal wholesale differential between 
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the price they paid to us and the price they would expect 
to get from their customers. 

The magazine was sold to the stores from a dummy. 
We presented it to them in the light of our previous record 
with fashion merchandising and told them quite frankly 
that wre didn't even intend to produce this magazine in any 
quantity at all unless wre wrould get from the stores through¬ 
out the country a sufficiently substantial mass order, in 
total that is from the various stores, to justify our taking 
such a risk in a time of depression, as to produce this 
quantity of very expensive color pages. 

i The stores ordered the magazine on an outright purchase 
basis in quantity, just as they w’ould order so many dozen 
suspenders or garters or sets of jewelry or any of the 
things they usually sell in the stores. 

They bought from us X quantity of copies of the new 
proposed quarterly for men, which by that time we had 
given the name “Esquire”. 

We chose that name as being the approximate equivalent 
of “Mister”, but at the same time as having rather a smart 
overtone of meaning, that is, that in the original sense 
of the term “Esquire”, as I recall the dictionary definition, 
is the next rank below’ knighthood, and we thought of 
Esquire as meaning a little more than “Mister” and yet 
not being quite such a self-conscious w’ord as “Gentleman”. 

The magazine was launched, or, let us say, presented in 
dummy form, to its prospective market on March 4, 1933. 
That is, we sent our salesmen out to visit the stores with 
these dummy copies of this fifty cent magazine under their 
arms, and they all had to come back home because they 
couldn’t get carfare on that day. It seemed like a rather 
inauspicious beginning for the fifty cent magazine, the fact 
that it happened to be launched on the day when every 
one was scrambling around for carfare. 
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The total number of orders from the retail stores ran 
up to approximately—within a matter of 1,000 or so either 
way—100,000 copies of the first issue, and since these orders 
were based on the entire series of four for the first year, 
this magazine began its existence with an assured circula¬ 
tion at fifty cents a copy of 100,000 copies. 

Before the time came actually to launch the magazine— 
I should say to publish the first issue of the magazine as 
the arrangements for the purchase by the stores had been 
made some months ahead—it occurred to us to put a limited 
number of copies on the newsstands. 

We did not honestly expect to sell very many, but we 
thought it might assist the stores in their efforts to sell a 
magazine devoted to the development of the fashion con¬ 
sciousness of men, to be able to point out that it was at 
least a familiar sight. 

A man coming into a store and being asked by the clerk 
“Do you want to buy a magazine’ 7 might react a little more 
favorably if he had at least passed it a few times on the 
newsstands, than if he were approached cold and had never 
seen it before and was not prepared for the idea that it was 
a magazine. i 

We wanted to put on the newsstands about 25,000 copies, 
even though we knew, or had been told, at least, by experts 
in the circulation field, that there was not much chance 
in 1933 to sell any appreciable number of copies of a fifty 
cent magazine on the newsstands, but the news company 
would not handle that many so we compromised at a figure 
somewhat lower than that—I don’t recall the exact figure 
—but somewhere between 5,000 and 10,000 copies, whibh 
were originally assigned to the newsstands of this first 
issue. 
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Counter to all our expectations, when the magazine ap¬ 
peared for the first time, just about ten years ago—it was 
October 15, 1933—the stores managed to sell somewhere 
between 5,000 and 10,000 copies and the newsstand copies 
spid out like snowballs on a hot stove, and the news com¬ 
pany immediately began calling for additional copies which 
we got back from the stores and supplied to the news¬ 
stands, with the result that we wound up with our first 
issue just about opposite from what we had expected to be 
the result. 

That is, where we thought we would sell between 5,000 
and 10,000 possibly on the newsstands, and 100,000 through 
the stores, we sold between 5,000 and 10,000 in the stores 
and 100,000 on the newsstands. 

The news company officials advised us to make it a 
monthly matter, said that this was a very rare occurrence 
in the magazine field, to strike what they called ‘‘a nat¬ 
ural'- and urged us to get out another issue as quickly as 
possible. 

With our small organization we had a very hard time 
getting out the first issue and were looking forward with 
some consternation to the thought of getting it out again 
in three months and we argued that we couldn ? t possibly 
get out another one in anything like 30 days. 

However, in view of their urgency and insistence upon 
it, we compromised with them and managed to get out the 
second edition in 45 days, the second copy appearing on 
December 5, 1933. That second issue was distinct from 
the first issue in two respects. First, it read “Esquire, The 
Magazine for Men* 7 on the top of the cover, where the first 
issue had read “Esquire, The Quarterly For Men”, and it 
also carried the legend “Now issued monthly.” 

Also with the second issue we featured the first appear- 
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ance of the little Esky character. We did not call him 
Esky at that time—in fact, we never called it anything,— 
but the public began referring to it as Esky and we rather 
reluctantly at long last began referring to it that way our¬ 
selves. 

We thought it was a rather sissy appellation and never 
wanted to use it ourselves. 

We had hoped in the first issue to have such a char¬ 
acter on the cover, bearing in mind the fashion background 
of the publication and the fact that we had expected it to 
be almost entirely a magazine sold through men’s stores— 
we had hoped to get some distinctive device for the front 
cover that would suggest smartness in the same way that 
Saks Fifth Avenue advertisements were characterized by 
a little character called “The Major”. j 

We didn’t want to copy Saks Fifth Avenue, but we 
wished we could find some little symbol of smartness and 
distinction that would be to Esquire what The Major was 
to Saks Fifth Avenue. 

We had begun our endeavors to create or settle upon 
such a character during the period of the inception of the 
magazine, but never had managed to get one to our satis¬ 
faction in time for the first issue. 

So for the first issue we had a sporting scene. It was 
a painting done by an advertising artist named Edward 
Wilson, depicting two hunters alighting from a private 
plane on a lake somewhere in the Canadian woods. I can 
best characterize it by saying it looked like very much what 
you would expect to see on the cover of a catalogue of 
Abercrombie & Fitch. That was its general nature. 

However, in our search for a cover character that would 
be distinctive, that would be different from any existing 
magazine, that would, we hoped, become a symbol for 


2959 


2960 


2961 



9S8 


2962 


2963 


2964 


Arnold Gingrich—for Respondent — Direct. 

smartness in the field of men's fashions, we had any num¬ 
ber of little caricatured figures and sketches made, all of 
which were disappointing to us in that they either too closely 
resembled the Major in the Saks Fifth Avenue advertise¬ 
ments or didn't suggest anything in the way of smartness 
and distinction. That is, if not too close to the Major, 
they became low comic characters and that, of course, was 
anything but what we were after. 

We had managed, however, in time for our second issue, 
to get a little actual figurine or statuette of this character 
made, and it occurred to us that a new departure in maga¬ 
zine covers would be to let this little figure, who was going 
to become our cover symbol, be photographed in full color 
from an actual display of the set up of the objects them¬ 
selves, rather than utilize a pictorial cover design. 

This character, we were anxious to preserve as our own, 
because we wanted it to stand for the magazine and we 
didn't want it to be the property of any one artist, or, 
as it turned out, sculptor. We had this character first made 
in sculpture by a sculptor named Sam Berman, who had 
done some caricatures in sculpture for the magazines at 
that time—that is how we happened to first see his work— 
and we had a composite made of the various sketches that 
we liked best. 

We combined the features of the figure as sketched by 
John Groth and as sketched by E. Simms Campbell, and 
placed them in one character and had them done in sculp¬ 
ture three-dimensionally, by Sam Berman, so the Esky 
character or what was later called the Esky character made 
its first appearance with the first monthly issue of the 
magazine. 

Mr. Bromley: With the Board's permission, I 
would like to interrupt and call Mrs. Weissman. 
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Chairman Myers: Very well. 

(Witness temporarily excused.) 


Mrs. Rae L. Weissman a witness called by and on be¬ 
half of the Respondent, being first duly sworn, was exam¬ 
ined and testified as follows: 

; 

Direct Examination by Mr. Bromley. 

Q. Mrs. Weissman, will you give us your full name, j 
please? A. Mrs. Rae L. Weissman. 

Q. And where do you live? A. 7 Spruce Street, Great' 
Neck, Long Island. 

Q. Are you married? A. I have been married. I am 
not married at the present time. 

Q. Have you any children? A. No. 

Q. What is your present occupation or activity now, 
please? A. I am engaged now in research for the New 
York City Committee on Mental Hygiene. 

Q. Will you tell us something about that committee, 
please? A. Well, the New York City Committee functions! 
as the authorized committee on mental hygiene for New; 
York City as a whole and for the State. 

Q. What has been your training and educational back¬ 
ground, please? A. I am a graduate of New York Uni¬ 
versity, also a graduate of the Smith College School fori 
Social Work, which is a graduate school. 

Q. And since your graduation from the Smith College 
Graduate School, what have you done? A. Well, I have 

j 

engaged in all forms of social work. I have done psychia¬ 
tric clinic work, I have done public work, I have done 
family case work, research—other forms of research. I 
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think that about covers it. I have been working all these 
years with children. 

Q. With what associations or organizations have you 
been connected? A. American Association of Psychiatric 
Social Workers and American Association of Social 
Workers. 

Q. And for how many years since your graduation have 
you been engaged in this work? A. Oh, I would say about 
IS years. 

Q. Are you an Esquire subscriber? A. No, I am not 
a regular subscriber, though I do read the magazine from 
time to time. 

Q. For how long have you been familiar with it? A. Oh, 
a number of years. I would say I have known the maga¬ 
zine for at least five or six or seven years. 

Q. At my request, have you examined the eleven issues 
for the year 1943 of Esquire? A. Yes, I have. 

Q. And have you paid particular attention to those parts 
of those issues which have been objected to by the Post 
Office Department as we have informed you? A. Yes, I 
have. 

Q. Can you tell us whether or not with special refer¬ 
ence to the Varga girl drawings, and the verses accom¬ 
panying them, there is anything therein contained which 
in your opinion is obscene, filthy, lewd, lascivious, or in¬ 
decent? 


Mr. Hassell: I object. It appears, Mr. Chairman, 
this testimony is cumulative, somewhat similar to the 
testimony of the other lady who preceded this wit¬ 
ness. 

Chairman Myers: This is a little different char¬ 
acter of work. Here we have a social worker who 
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is qualified as such. The objection is overruled un¬ 
less you want to make some agreement as to that 
testimony. 

Mr. Hassell: I will be glad to stipulate she will 
testify substantially as the other lady. 

Mr. Bromley: I think this testimony goes beyond 
that. I had hoped tonight to get up a stipulation 
with regard to other witnesses in this field, but I feel 
this testimony goes beyond that. 

May we have the last question read, please? 


(Question read.) 


The Witness: No, I don’t think that I would 
agree with any of those terms as describing the 
Varga girls. 


Q. What is your opinion about the Varga girl drawings, 
Mrs. Weissman? A. Well, on the contrary, I see the pic¬ 
tures of the Varga girl as a representation really of the 
type of physical perfection that I think few, if any, women 
are fortunate enough to possess. 

To me, I would prefer to look at something which is 
represented as beautifully as that is than to some of the 
ugly and grotesque drawings that some of the artists pro¬ 
duce. 


Q. Do you find in these drawings or in the verses which 
accompany them, anything which in your opinion would 
tend to corrupt the morals of youth or of any class of 
society with which you are familiar? A. No, I don’t think 
so, because they simply are pleasing to the eye and I think 
to a normal, healthy mind that is all that can possibly 
be interpreted from those drawings. 


2971 


2972 


2973 


I 







992 


2974 


2975 


2976 


Rae L. Weissman—for Respondent — Direct. 

Q. Do you find anything in them which in your opinion 
would tend to lessen standards of morality toward the sex 
relation? A. No. I repeat again that an individual who 
is developed normally and healthily can not be corrupted 
by something that is inanimate and that, moreover, simply 
presents a piece of life, something that is natural and 
commonly seen by everybody and known as something 
which is perfectly within one's knowledge, and so forth. 

Mr. Hassell: May the witness speak a little loud- 
i er? I didn't hear all of that answer. 

Chairman Myers: Will you read the answer, 
please? 

(Answer read.) 

The Witness: I just want to add there that that 
would be the reaction of a person again who is 
normal and healthy and perfectly sane, and so forth. 

By Mr. Bromley: 

Q. Have you read the pieces of fiction and the articles 
which have been pointed out to you in these eleven issues, 
as having been objected to by the Post Office Department? 
A. Yes, I have. 

Q. I draw your particular attention to Gallico’s article 
on burlesque, entitled “The Savage Beast in Us.” 

Did you read that article? A. Yes, I did. 

Q. Did you find anything in it that was either indecent, 
filthy, obscene or lascivious? A. No. 

Q. What is the basis of your opinion that that is a per- 
fectlv decent article? A. To me it merelv describes a situ- 
ation which unfortunately exists. 
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I have been in night courts, I have witnessed the pro¬ 
cedure, I think the article is a very faithful reproduction 
of what goes on— 

i 

Q. I am not talking about the night court. I am talking 
about the burlesque article. A. I beg your pardon? That 
article simply meant to me an exposure really of a form 
of entertainment which is pleasing to some people but, i 
what it has exposed is the fact that this form of entertain- i 
ment necessarily provokes erotic stimulation and, from I 
that point of view, I think it is sound and important too, i 
a demonstration that it is not necessarily the form of 
entertainment which corrupts or impairs the morals of; 
people, but rather situations themselves, and the reporting; 
of it, moreover, is a factual one, and X can’t see anything! 
immoral in reporting a fact. 

Q. Do you think there is anything in the Gallico article 
by way of sly or leering reference to what goes on in a 
burlesque house which would cause the readers of this 
article to decide to go there and see for themselves the per¬ 
formances on the stage? A. Not necessarily. That might 
arouse curiosity in some people. 

One appears at certain places in accordance with one’s 
moods or interest or particular motivation at the time, buti 
I don’t think it wall necessarily draw someone for immoral j 
stimulus or erotic stimulus. 

Q. Do you think the publication of an article like that 
in a magazine of general circulation wrould have any ten-; 
deney to corrupt the morals of youth? A. No. 

Q. Now% coming to the article about the night court, 
w’hich is called the “Court of Lost Ladies,” what is your opin¬ 
ion with respect to it? A. As I started to say before, I feel 
it is a faithful representation of an unfortunate situation 
which exists in our society today and as such I think it is 
an important sociological document 
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Q. Do you think there is anything obscene or filthy 
about it or any references contained in it? A. Xo, I don’t. 

Q. Did you read the piece of fiction entitled “Portrait 
Above the Fireplace”? A. Yes. 

Q. What is your opinion with respect to it? A. Well, I 
I liked that article very much. I thought it sustained a 
quiet mood of inspiration to a particular individual who, 
through it and by it, bettered himself in life. 

Perhaps it was only an illusion but nevertheless it 
helped that particular person to achieve something which 
he might not otherwise have achieved. 

Q. Do you think the conclusion of the story, especially 
in its development of the fact that the portrait was that 
of a madam in a red light district, rendered the story or 
that particular part of it, indecent or obscene? A. Xo, be¬ 
cause it was treated as something that was inspiring rather 
than degrading; it added to the dignity of the man rather 
than the degradation of the man. 

Q. Do you find anything which in your opinion would 
tend to corrupt morals of youth in Mr. Xathan’s references 
to bawdy houses or St. Louis sporting houses, in his drama¬ 
tic criticism column in one of these issues? A. No, I don’t 
think so. 

Q. Do you think current standards of morality, as you 
know them, sanction the use of terms such as that in print 
in magazines of general circulation today? A. Yes. I 
think one runs across them in every publication, pieces of 
literature, newspaper, magazines and books. They are quite 
acceptable terms. 

Q. Did you notice the four so-called Sultan cartoons in 
these magazines? A. Yes. 

Q. Did you find anything in the obvious reference to the 
eastern practice of selling slave or harem girls which, in 
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your opinion, would tend to lower standards of right and 
wrong on the part of the readers of this magazine? A. No. 

Q. Did you find anything in any part of the material, 
Mrs. Weissman, whether it be pictorial or textual, which in; 
your opinion was filthy, obscene, lewd or indecent? A. No. 

Q. Do you think any of this material would have any 
effect toward corrupting morals or lowering moral stand¬ 
ards of any class of our society with which you are 
familiar? A. No. 

Q. Have you ever had any association with any mental 
hygiene clinic of any hospital? A. Yes, I have. 

Q. Where was that? A. Mental hygiene clinic at Michaell 
Reed Hospital in Chicago. 

Q. And with any other hospitals? A. Mental hygiene 
clinic—this is not a hospital—it was a community center, 
mental hygiene clinic. 

Q. Where? A. At Philadelphia. 

i 

Q. Any others? A. No, not any other hospitals. 

Q. Have you had any connection with the Jewish Social 
Service Association of New York City? A. Yes, I have. 

i 

Excuse me, Mr. Bromley. I omitted one hospital I did 
have association with, and that was the New York State 
Psychiatric Hospital and Institute in New York City. 

Q. Have you ever been connected with the Department; 
of Welfare of the City of New York? A. Yes, I have. 

Q. In what division? A. Case supervisor in a large! 
district office in Brooklyn, the Home Relief Division. 

Q. A department of the City of New York? A. Yes. 

Q. For how long were you there? A. Almost three! 
years. 

Q. Have you had any connection or done any work in! 
connection with Bellevue Hospital? A. Not in the mental; 

i 

hygiene clinic. However, I have been connected with Belle¬ 
vue in regular medical social work. 
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Q. And have you done any work in connection with the 
New York School of Social Work? A. Yes, at the Psychia¬ 
tric Institute and State Hospital. 

Mr. Bromley: That is all. 

Cross Examination by Mr. Hassell: 

Q. Mrs. Weissman, you said you had been married. What 
is your marital status just now? A. I am divorced. 

Q. How long were you married? A. Approximately 
seven years. 

2987 Q. Do you contend that the Varga girl pictures and 
verses in these eleven issues of this magazine would be 
calculated to have the same effect from a sexual stimulation 
standpoint on girls as they would on boys? A. If you mean 
the absence of erotic stimulation, yes. 

Q. Do you think the reaction a girl, a young woman, or 
a woman, would have to those pictures and verses would be 
identical to that to be obtained from them by an adolescent 
boy or young man or man? A. I’m afraid I didn’t quite 
get your question, Mr. Hassell. 

Mr. Hassell: Will you read the last question? 

2988 

(Question read.) 

The Witness: Why, I believe that there are dif¬ 
ferent reactions in different people to many things. 
I don’t think that two people have the same reac¬ 
tion to the same thing, necessarily. 

Q. And as to matters of this kind, do you think there 
is any distinction as to the sex of the individual, as to 
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the reaction that he or she will get? A. In connection with 
looking at a picture? 

Q. Yes. A. Perhaps there might be this difference. I 
think that in spite of the fact that perhaps very few women, 
as I indicate before, possess the physical perfection that the 
pictures indicate, that most women would derive a deep 
sense of gratification in the thought that the female form 
is so beautifully portrayed. 

I think that might be the reaction in a woman looking 
at something that is beautiful and which is perhaps a sym¬ 
bol which she might read into it. 

Q. Do you think adolescent boys, young men or men, 
derive any sexual stimulation from looking at pictures 
of nude w r omen or near nude women? A. No, I don’t think 
so. My own experience, whenever we have had to deal ; 
with sexual problems in children, is that whatever distor- S 
tions exist have come about through the inner development i 
of the child, rather than the external stimulus. 1 

In other words, if there is misinterpretation or extreme i 
reaction of a sexual nature, that is considered a distortion ! 
and is something w^hich is related to other problems of the 
child, not necessarily to viewing a picture of a woman par¬ 
tially clothed. 

Q. Do you say that it is impossible to get any erotic 
stimulation, that is, on the part of a man, from looking 
at the picture of a nude woman? A. I don’t say a man 
might not get an erotic stimulation. Whatever stimula¬ 
tion a man gets from viewing anything is purely a sub¬ 
jective thing. That is, he reads into it or he reacts in rela¬ 
tion to his own need. 

In other words, if he has extreme erotic needs, perhaps j 
he would derive unusual or extreme satisfaction from look¬ 
ing at a picture, but I think that is an abnormal situation. 
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I don’t think that a normal person will have that kind of 
an extreme reaction. 

Q. Isn’t it a fact that most of the individuals you have 
had to deal with are abnormal cases? A. Not necessarily. 
I think there are degrees of normalcy. 

Q. Degrees of normalcy, and these abnormal cases have 
come up in your experience? A. Yes. I have had experi¬ 
ence with a range of problems, perhaps from dealing with 
minor difficulties to perhaps rather extreme ones, yes. 

Q. You have never done any police work, have you? A. 
No, I have not. 

Q. Have you ever learned in the course of your social 
work that a large majority of criminals arrested have ob¬ 
scene pictures on their persons? A. I think those people 
are sick people to begin with, Mr. Hassell. 

Q. But you have heard that is a fact, have you not? 
A. Yes, but they are decidedly sick, abnormal people. 

Q. And by far the greater majority of the people you 
have had experience with in these insane asylums and these 
other places, are people that are abnormal. They are below 
the average, are they not? A. Yes, the people who are 
confined are pretty extreme, yes, but I have also had con¬ 
siderable experience with people who are living in the 
vicinity with children, who are not in any way overtly sick. 
That is, they may have minor difficulties of one kind or 
another but they are not preventing them from attending 
to the usual routines, that is, going to school or attending 
to the normal functions in life. 

Q. But they have shown some indications of abnormality 
or you would not be called in to help, would you? A. Yes, 
if you want to consider that social maladjustment, for exam¬ 
ple, is a real abnormality. 
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Q. What did you mean by your statement that the: 
normal individual can not be corrupted morally by any¬ 
thing that is inanimate? A. We were discussing the draw-; 
ings, the pictures. To me they are inanimate. They don’t 
possess flesh and blood. 

Q. That would apply to filthy pictures, the French post 
card type? A. Yes. i 

Q. And you think that would not corrupt the average nor¬ 
mal individual? A. I don’t think the average normal indivi¬ 
dual would be interested in looking at so-called filthy pic¬ 
tures. They would hold no interest. 

Q. Now, what age would that individual be? A. I think 

i 

any age. 

Q. He might just have arrived at puberty or he might be 
a year or so older or he might be graduating from high school 
and entering college? A. Yes. 

Q. Or he might be at that age and never have had the edu¬ 
cational advantages I have indicated. Is that true? A. That 
is right. 

Q. Whether male or female? A. Yes. 

i 

Q. Have you noted any what we might denominate as dirty 
words in Esquire? A. No. 

Q. Any immodest words? A. Immodest, no. 

Q. Any off-color words? A. No. 

Q. Any indecent words? A. No, sir. 

Q. Are you sure you have read all of this material to which 
attention has been called here? A. Yes, I have. 

Q. You have read all of the material in each of the eleven 
issues? A. Yes. j 

Q. But you would not call any of the words to be en¬ 
countered in that material in any way immodest, off-color, or 
indecent? A. I would not, no. 

Q. You w’ould not? A. No. j 
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Q. Do you happen to have in your mind the words that I 
am thinking about, without expressing them here, out of a 
sense of delicacy? 

Mr. Bromley: Do you mean can she read your 
mind? 

Mr. Hassell: I am asking the lady if she knows 
what 1 am talking about. 

The Witness: I only know what words you express, 
Mr. Hassell. I don’t know what you have in mind. 

By Mr. Hassell : 

Q. For instance, the word here, shall we say, describes the 
parentage of the mother of the individual addressed as being 
a female canine? 

Mr. Bromley: He means “son-of-a-bitch.” 

The Witness: Thank you, Mr. Bromley. 

By Mr. Hassell : 

Q. Do you think that is an entirely decent word, com¬ 
monly used and accepted in polite, decent society? A. It is 
a very common form of expression. I wouldn’t say it myself; 
I don’t think it is polite. 

Q. You don’t think it is polite? A. I don’t think it is 
polite. 

Q. You think it is coarse? A. I think it is a bad choice 
of words. 

Q. Mrs. Weissman, do you consider the family the founda¬ 
tion of society? A. I do. 

Q. Do you consider jokes dealing lightly with the sexual 
relations in marriage as indecent? A. If I understand you 
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correctly—do you mean there is a connection between jokes 
on marriage and the— 

Q. I mean the sexual relation between man and wife, fidel¬ 
ity and that sort of thing. A. Do I consider them indecent? ; 
Q. Jokes of that sort? A. No, I don’t. 

Q. You do not? A. No. 

Q. So a joke in the form of a cartoon which would indicate 
that a man was going to have some relation with a woman I 
after his wife got away, you wouldn’t think would be in- i 
decent? 

i 

Mr. Bromley: I wish you would produce the car-; 
toon and not your own summary of it, Mr. Hassell. 

By Mr. Hassell: 

j 

Q. Do you recall the full page color cartoon of the man j 
leaning out of the kitchen door and the rather buxom milk¬ 
maid, and his apparently whispered remark to her to return 
after the wife had gone to the factory? 

i 

(Book containing cartoon handed to witness.) 

j 

A. I don’t see that this has anything to do with sexual re- i 
lations. 

Q. Do you recall the full page color cartoon in the October j 
issue at page 49? A. Yes. 

Q. And the man shown there is apparently the indignant 
husband, isn’t he? A. He doesn’t look indignant particu¬ 
larly, I think. 

Q. The eyes are rather glaring. A. He may be the hus¬ 
band but he doesn’t look indignant to me. 

Q. His eyes are glaring, aren’t they? A. Yes, they are 
prominent. 
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Q. Do you think he shows great pleasure at seeing his wife 
seated in the lap of the fuel oil man? A. I don’t think there 
is much of any kind of emotion registered in his face. It is 
just a joke to me, that is all I see in the whole cartoon. 

Q. You don’t think this joke would reflect on the sanctity 
of marriage and the marriage vows? A. Oh, no. 

Mr. Bromley: Doesn’t it depend on how much fuel 
oil he has got in the house, Mr. Hassell? 

Mr. Hassell: I object to counsel’s facetious re¬ 
marks. 

Mr. Bromley: I will withdraw it. 

By Mr. Hassell: 

Q. The legend underneath the cartoon “Hello, dear—this 
is the gentleman who sells us our fuel oil,” the cocktail 
glasses, the shaker on a table in front, and a rather buxom, 
that is the young lady seated on the fuel oil man’s lap, has 
rather oversized breasts, does she not? The expression on the 
fuel oil man’s face as he embraces her, the attitude of the 
figure who we will call, for convenient and ready reference, 
the husband. 

You say that there is no off-color or objectionable or in¬ 
decent connotations to be derived from this cartoon? A. I 
don’t see any. I think it is merely a commentary on what is 
a very touchy situation today, that is, fuel rationing. I 
think it is a joke on an actual situation. 

Q. Where does the joke come in? A. Well, that is the way 
I see it. It is merely a humorous comment. 

Q. Well, how is it a joke to you? Apparently you don’t 
view it as I do, or others have done here. A. Well, all it 
means to me is that perhaps a little petting or a little neck- 
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ing is the way one gets by with the emergency situation today 
on fuel. 

Q. The cocktail glasses and the shaker, the attitude of the 
male and female figures there seated on the couch would not 
convey any different idea? A. It would not to me. It simply 
means that she has also offered him a drink in order to ease 
the general situation. That is to get a little oil. 

Q. Did you read the story on page 77 of the February is- 
sue “Home Sweet Ruby Street’ 7 ? A. Yes, I did. 

Q. Did you note the cartoon in the lower part of the page | 
77, and the textual descriptive matter in conjunction there- ! 
with? A. Yes. 

Q. Would you say that this story or article could be des¬ 
cribed as somewhat sordid and in bad taste? A. I don’t see 

i 

it that way at all. 

Q. You think it is perfectly proper to describe a scene 
depicted in that illustration in conjunction with the language 
descriptive of the scene in the article? A. Well, to me it is 
not an extreme or an unusual case. I know that what this 
depicts is an actual situation in life. I know that in crowded 
Harlem tenements families live together in close proximity j 
and this is a natural occurrence in that particular status of 
life. That also goes on in white sections, in communities i 
where the sociological conditions are very poor, and so forth.! 

Q. You would say the fact that it may depict or does de-! 
pict a true scene in life makes it decent to publish it and j 
spread it on the pages of a magazine distributed all over the! 
United States? A. I think it is decent from this point of ; 
view: That this is an actual situation that exists and it is 
serious. I 

i 

Q. In other words, you don’t think any obscenity can be 
derived from truth? A. That is right, I do not. 

Q. Anything that is true is not obscene? A. That is right. j 
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Q. No matter into how much detail it goes as to sexual 
relations between the sexes, is that right? A. Well, that is 
a sweeping statement. In general, I would subscribe to it. 
I don’t think that anything that is naturally, biologically 
and commonly accepted in practice is obscene. 

Q. And the writing in detail- about such a biological func¬ 
tion and depicting it by figures would not be obscene or in¬ 
decent? A. Are you inferring that it was actually repro¬ 
duced in such detail? 

Q. No, I am going back to our original question and your 
answer. 


Mr. Hassell: Mr. Reporter, will you read the ques¬ 
tion? 

(Record read.) 

By Mr. Hassell: 

Q. Anything that is true is not obscene. Now we get a 
little closer to cases and go into a little more detail into 
truth. 

Do you want to amplify your original answer? A. No, I 
don’t. 

Q. What are you being paid to testify here, Mrs. Weissman? 
A. The arrangement that was made was that my expenses 
would be taken care of and I would be paid for my time. 

Q. Paid for your time? A. Yes. 

Q. At what rate? A. My usual salary rate. 

Q. How much is that a day? A. Well, I haven’t really 
figured it out. My salary is $3,600 a year. ' 

Q. Did you get a leave of absence from your employment 
to come down here to testify? A. Yes. 

Q. How did you happen to come here to testify, Mrs. 
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Weissman? A. Mr. Doran came to see me and told me about 
the— j 

Q. Who is Mr. Doran? A. Who is he? 

Q. Yes. A. Mr. Doran is— 

j 

Mr. Doran: I am— 

Mr. Hassell: I wanted to identify him . 

The Witness: Came to see me and explained the 
situation concerning the charge that the Esquire 
magazine was obscene and that the possibility was 
that the second-class mailing privileges would be with¬ 
drawn, and on that basis he asked me whether or not! 
I thought in my opinion any of the articles, any of 
the drawings or any of the cartoons in Esquire were! 
obscene or lewd. I told him I did not think so and he 
asked me then if I would testify. 

Q. This is all in one interview Mr. Doran had with you? 
A. Yes. 

Q. You told him you didn’t think any of these matters in 
these eleven issues would fall in that category at that time?' 
A. Well, the question was first asked generally whether or 
not I considered the magazine obscene and I said no, and 
then he asked me about the specific drawings and stories 
and cartoons cited as obscene; whether or not I had the same 
opinion about those. 

Q. He went over all those matters writh you at that time: 
did he, Mrs. Weissman? A. No, he merelv mentioned some 
of these articles and asked whether I knew them or not, and 
so forth. 

Q. He mentioned some of them? A. Yes. 

Q. And then you told him you would appear and testify 
and the arrangement wras made; is that right? A. Yes; since 
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I felt that the magazine as a whole could not possibly be 
classified as lewd or obscene. As a matter of fact, in my 
estimation the magazine as a whole represents to me a su¬ 
perior brand of literature. I enjoy the stories and the car¬ 
toons, and so forth. 

Q. Does it have a reputation for being risque, Mrs. Weiss¬ 
man? A. I wouldn’t call it risque. 

Q. Do you know what position Mr. Doran occupies with 
Esquire? I want to get this on the record. A. No, I don’t 
know that. 

Mr. Bromley: He is an associate of mine. He is an 
investigator. He has no connection with Esquire. 

Mr. Hassell: All right; that is all. 

Redirect Examination by Mr. Bromley : 

Q. When you used the word truth, Mrs. Weissman, when 
you and Mr. Hassell used the vrord truth in the questions 
which were asked you and which you answered, was your 
reference intended to be a report of true conditions? A. Yes. 
the factual truth as it is in reality; actually a literal defini¬ 
tion of the word truth. 

Q. When you were connected with the Department of Wel¬ 
fare of the City of New York, was its commissioner Mr. Hod- 
son? A. He was. 

Q. Did that department have a very large number of peo¬ 
ple who were on home relief under the New York State laws? 
A. Yes. 

Q. So your contact was, was it not, with people in the 
poorer, if not the poorest, classes in the City of New York? 
A. Yes. 

Q. Do you think you are reasonably well aware of their 
moral standards and of their moral conditions and of the 
conditions in which they live? A. I believe so. 
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j 

Q. Do you think that there is anything in any of this com- j 
plained of material in Esquire which if called to their ; 
attention or made available to them would have an adverse 1 
moral effect on them? A. No, I don’t believe so. 

Q. By the way, did you ever see Esquire very much in 
the homes of people on home relief? A. No, not very much; 
they couldn’t afford it. 

Q. So far as conditions in Harlem are concerned, this 
story about this family of Negroes living in one room is not 
an exaggeration, is it? A. Not by any means. 

Q. You know, do you not, that among other things it is 
fair to say that the reform in the jail system in our country 
was brought about largely, if not primarily, by long con-! 
tinued publicity with respect, to such conditions? A. Yes. 

Q. Would you not say that it was a socially desirable 
thing, so far as conditions in Harlem are concerned, if more; 
articles like this were brought to the attention of the public,! 
the conditions under which these people live? A. Yes, in¬ 
deed. That was the reason I used the word or term important 
sociological document in connection with the story on night 
court. I think there is a similarity there. 

Q. Those of us who reside in the City of New York and 
had a recent experience with almost, if not a near race riot: 
which originated in Harlem? A. Yes. 

Q. You are aware, are you not, that it has been openly 
charged that one of the causes of that disturbance was the 
fact that unscrupulous landlords gouged on tenants to the 
extent that families were forced to eat, sleep and perform 
natural functions all within the limits of one four-walled 
room? A. That thing is coming out from time to time in 
various studies that are carried on by various commissions 
from time to time, and the report has brought out all this 
material substantially. Unfortunately, nothing much has 
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been done about it. All I know is that these situations exist; 
I know it intimately because I have visited and worked with 
these people that lived under those conditions. 

Q. Now, coming back to the so-called nasty words in these 
issues. You said you did not approve of the word son-of-a- 
bitch. Do you have any objection to its use in descriptive 
literature, remembering that it was used once in these 11 
issues in connection with a story of a rough and ready mer¬ 
chant marine sailor? A. 2s o, I don 7 t react strongly to the 
word. I just wouldn't use it myself. I think it is simply a 
reflection of a person who is in a particular stage of life. 
Merchant marine seamen use the word freely. I have seen 
it in other stories, I have seen it in magazines, have heard 
it coming from the lips of soldiers and sailors, and it does 
not invoke any particular reaction. 

Q. Do you remember Mr. Nathan’s quotation from one of 
the “Dead End” boys which occurred in one of his columns, 
in which the words “Jesus Christ 77 are used and the word 
“crap 77 is used? That article in which Nathan lists things 
to which he objects. A. Yes. 

Q. Do you think it is morally corrupting for a magazine 
of this kind to publish in a column like Nathan 7 s a quotation 
like that used by one of the “Dead End 77 kids? A. No, I 
don’t think it is morally corrupting. I think again it is taken 
from actual life and those words were actually used by those 
people. 

Q. Mr. Hassell had reference also to the use of the word 
“behind 77 in the storv “Offensive on the Home Front. 77 

Did you find anything morally corrupting in the use of 
the word “behind 77 in describing a woman’s posterior? A. 
No, not at all. I think it is a literal anatomical description. 

Q. Is it offensive when applied to a woman? A. No, wo¬ 
men use it very frequently. 
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Q. You mean, you have no objection to it? A- No. 

Q. I think I have mentioned all the dirty words. No, there 
is one other, asterisk. The asterisk sign was used in con-! 
nection with a quotation from a Far Western paper. The 
story about the libels that Dave Day went through in his 
paper. Do you remember that article? A. Yes. 

Q. That has been read here to indicate that asterisk means 
ass-to-risk. Did that occur to you? A. No, it didn't at all. 

Q. Now that you know that possible interpretation, does 
that change your opinion with respect to that article? A. 
Not one bit. 

Mr. Bromley: That is all. 

| 

Recross Examination by Mr. Hassell : j 

Q. These people you refer to on home relief in New York, 
did they confide in you the very things that induced them 
to be erotically stimulated? A. No. j 

Q. As a matter of fact, people on home relief are largely; 
interested in shelter and food, are they not? A. That is 
right. I 

Q. Now, with respect to your further definitions of truth, 
assisted by counsel, it is true that the sexual act takes place,: 
is it not? A. Yes. 

Q. Do you mean to say that it is not obscene to portray 
it or describe it in detail? A. No, it is not obscene. 

; 

Mr. Hassell: That is all. 

Mr. Bromley: That is all. 
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Colloquy. 

3 Q 2 g Chairman Myers: Well, I hope that counsel will 

be able to get together on the stipulations talked 
about. It may do a lot to shorten up the hearing. 

Mr. Hassell: We might meet at ten o’clock in the 
morning to allow us to do that. 

Chairman Myers: Very well. We will adjourn un¬ 
til ten o’clock tomorrow morning. 

(Whereupon, at 5:00 o’clock p. m., the hearing was 
adjourned until Thursday, October 28, 1943, at 10:00 
o’clock, a.m.) 
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Chairman Myers: All right, gentlemen. I hope ; 
we have some satisfactory stipulations. 

Mr. Bromley: We have, Your Honor, as a result ; 
of this morning’s recess. I think we have accom¬ 
plished a very considerable saving in time, and with the 
Board’s permission I would like to read the stipu- j 
lations we have entered into in the record. 

Chairman Myers: All right. 

Mr. Bromley: In view of possible ambiguity which 3032 
existed as to the position taken by the Post Office De¬ 
partment with respect to whether the publication 
Esquire complied with the fourth condition of 
the statute relating to second-class mailing privi¬ 
leges (39 U. S. C. 226) and in view of the further 
fact that this ambiguity was clarified only after 
the witnesses, Smith and Croteau, had completed their 
testimony before this Board and left the jurisdic¬ 
tion, it is hereby stipulated and agreed that each of ; 
said witnesses had they been asked the following i 
question would have given an affirmative answer: 

Question: Based upon your examination of the ! 3033 

eleven cited issues of the magazine Esquire for the j 
period January through November, 1943, will you 
state whether in your opinion said magazine is de¬ 
voted to the dissemination of information of a public 
character or to the arts, literature or sciences and 

i 

whether the distribution of such magazine is in the 
public interest. 

It is further stipulated that the record be and 
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hereby is amended to insert said question and answer 
with the same force and effect as if the same had 
been contained in the respective examinations of 
the tw’o above-mentioned witnesses. 

It is hereby stipulated and agreed by and between 
the Post Office Department and the Respondent here¬ 
in, with the approval of the Hearing Board, that 
the following persons whose names, addresses and 
qualifications appear in the record pursuant to this 
stipulation w'ould, having agreed to appear and testi¬ 
fy before this Board, give substantially identical tes¬ 
timony on examination both by the Post Office De¬ 
partment and Respondent as that already given by 
; the witnesses identified in said statements of quali¬ 
fications or as indicated hereafter in said statements, 
and that their testimony may be considered by this 
Board and by any subsequent tribunal before which 
the record of this hearing may be presented with 
the same force and effect as if each of said persons 
had personally appeared and actually given such 
testimony. 


Dr. William Allen Neilsox, College president, author 
and educator. Bom March 28, 1869. M. A., University of 
Edinburgh, 1891; M. A., Harvard, 1896; Ph. D., Harvard, 
1898; LL. D., Harvard, Brown, Amherst, Edinburgh, Dart¬ 
mouth, Princeton, Oberlin, Mt. Holyoke; L. H. D., Williams 
College; Litt, D., Yale; President Emeritus of Smith Col¬ 
lege; Associate Editor of the Harvard Classics; Editor-in- 
Chief Webster’s New International Dictionary. 

Would have given substantially the same testimony with 
respect to college age groups as that of Herbert Smith of 
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Francis W. Parker School, Chicago, Illinois, and that of 
Professor Ernest Osborne of Teachers College, Columbia 
University; is of the opinion that none of the objected to 
material is in any way deserving of any of the Post Office 
Department’s accusations of lewdness, obscenity, lascivious¬ 
ness, indecency or filth, and that the worst that he could 
possibly bring himself to say about any single item of the 
cited material is that some of it might be considered as 
lacking in taste. 


! 3038 

Clarke Shaughnessy, Graduate of University of Minne¬ 
sota; Head Football Coach of Tulane University, New Or¬ 
leans; University of Chicago; Stanford University, Palo 
Alto, California; Present Head Football Coach at the Uni- j 
versity of Pittsburgh. i 

Mr. Shaughnessy would have given substantially the same I 
testimony as that given by Congressman Samuel Weiss both j 
to the effect that there was nothing whatsoever objectionable 
in any of the cited issues of the magazine and as to the ! 
positive value and excellent quality of the regular sports j 
features of the magazine. 

I 3039 


Major John L. Griffith, Commissioner of Athletics for i 
the Western Collegiate Conference Association comprising 
Universities of Michigan, Illinois, Iowa, Indiana, Purdue, 
Wisconsin, Minnesota, Ohio State and University of Chicago; 
Secretary-Treasurer of the National Intercollegiate Asso¬ 
ciation; former President of the National Collegiate Ath¬ 
letic Association; Former Coach Drake University; Direc¬ 
tor of Drake Relays; Prominent Athletic Officer in First! 
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World War; Member of Nation’s Physical Fitness Commit¬ 
tee. 

Major Griffith would have given substantially the same 
testimony as that given by Congressman Samuel Weiss both 
to the effect that there was nothing whatsoever objectionable 
in any of the cited issues of the magazine and as to the 
positive value and excellent quality of the regular sports 
features of the magazine. 


George Jean Nathan, Editor, author, critic. Regular 
contributor to Esquire magazine. Generally recognized as 
one of the ranking authors in the American theatre and 
a dramatic critic of forty years standing; author of approxi¬ 
mately 30 volumes, chiefly concerned with the theatre; for 
many years has campaigned against “dirt” on the American 
stage, and, like Mr. Channing Pollock, would have testified 
to the lack of any indecency in the objected to material and, 
as for affirmative testimony, would have given substantially 
the same testimony as that of Mr. Channing Pollock con¬ 
cerning the literary value of the magazine’s contents. 
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Miss Mary Ellen Chase, Educator and author; Professor 
of English Literature at Smith College, Northampton, Massa¬ 
chusetts ; Member Modern Language Association of America 
and American Association of University Professors; B. A., 
University of Maine, 1909; M. A., University of Minne¬ 
sota, 1918; Ph.D., University of Minnesota, 1922; Litt. D., 
University of Maine, Bowdoin College, Colby College. Born : 
Blue Hill, Maine, February 24, 1S87; Author of 20 books. 

Miss Chase, based upon her experience with girls of col- 
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i 

lege age, as indicated by her qualifications and employment, 
would testify that in her opinion none of the material com¬ 
plained of is obscene, lewd, lascivious, filthy, or indecent, 
or would have any harmful effect upon girls of college age 
as she has known them at Smith College since 1926. 


Bennett Alfred Cerf, Book Publisher. Born: New York, 
N. Y., May 25, 1898. A. B., Columbia, 1919; Litt. B., Colum¬ 
bia School of Journalism, 1920. Vice-president, Boni & 
Liveright, publishers, 1923-1925; founded Modern Library; 
Incorporated, 1925, and since president; founded Random 
House, Incorporated, 1927, and since president. Served 
in 0. T. C., Camp Lee, Virginia, 1918. Member Pi Lambda 
,Phi, Phi Beta Kappa, Pi Delta Epsilon. Clubs: Dutch 
Treat, Overseas Press (N. Y. City). Editor: Bedside Book 
of Famous American Stories, 1936: Great German Short 
Stories, 1933; Bedside Book of Famous British Stories, 
1940; Anthology of American Plays, 1941. Contributor to 
Saturday Review of Literature, Publishers Weekly, New 
York Tribune, etc. 

Mr. Cerf would have testified substantially the same as Mr. 
Channing Pollock. 


Felix M. Morley, President Haverford College, Haverford, 
Pennsylvania, A. B., Haverford College, 1915; Rhodes Schol¬ 
ar, Oxford University, 1919-1921; A. B., 1921; Hutchinson 
* research fellow, London School of Economics and Political 
Science, 1921-1922; Ph.D., Brookings Institution, 1936; LittL 
D., George Washington University, 1940; LL.D., Hamilton 
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Deposition of Felix M. Morley—for Respondent. 

College, 1941, University of Pennsylvania, 1941. Reporter 
Philadelphia Public Ledger, 1916-1917; Washington Bureau 
United Press Association, 1917 ; Washington Bureau Phila¬ 
delphia North American, 1919; Member Editorial Staff 
Baltimore Sun, 1922-1929; Correspondent in Far East, 1925- 
1926; Geneva, Switzerland, 1928-1929; Lecturer on current 
political problems, St. John's College, Annapolis, Maryland, 
1924-1925; Director Geneva office of League of Nations As¬ 
sociation of U. S., 1929-1931; became member of staff of 
Brookings Institution, Washington, D. C., 1931; Editor 
Washington Post, 1933-1940; President Haverford College 
since September 1, 1940; Director National Metropolitan 
Bank of Washington. Ambulance work, British Army, 
Flanders, 1915-1916; R. O. T. C., 1917; Special Service, U. S. 
Department of Labor, 1917-1918. Awarded Pulitzer Prize 
for editorial writing, 1936. Cutler Memorial lecturer, Uni¬ 
versity of Rochester, 1941. Fellow Royal Economic Society 
(Great Britain); Member Phi Beta Kappa, Council on For¬ 
eign Relations, American Council, Institute Pacific Rela¬ 
tions, American Political Science Association, Public Af¬ 
fairs Commission, Member Society of Friends. Author: 
Unemployment Relief in Great Britain, 1924; (Hart, Schaff- 
ner and Marx prize essay) Our Far Eastern Assignment, 
1926; The Society of Nations, 1932. 

Mr. Morley's testimony would be substantially similar to 
that of Professor Ernest Osborne of Teachers College, Colum¬ 
bia University. Mr. Morley has stated it to be his opinion 
that there is nothing obscene, lewd, lascivious, filthy or in¬ 
decent in any of the cited issues, and that although some 
of the material, including the article entitled ’‘The Unsink- 
able Sailor" on page 95 of the February issue, does not ap¬ 
peal to him personally from either an aesthetic or literary 
viewpoint, he does not find even that article out of place 
in a sophisticated magazine of the type of Esquire. 
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J. Halsey Gulick, Headmaster of Proctor Academy, An¬ 
dover, New Hampshire, and Director of Luther Gulick: 
Camps, South Casco, Maine. Member Northeastern Asso¬ 
ciation of Secondary Schools and Colleges, Northeastern j 
Association of Camp Directors (Past President), New Hamp¬ 
shire Headmasters Association, Northeastern Vocational 
Guidance Association. Bom Springfield, Massachusetts, De¬ 
cember 27, 1899. 

His testimony is substantially the same as that of Herbert 
Smith and, insofar as camp experience in particular, sub¬ 
stantially the same as Professor Ernest Osborne of Teachers 
College, Columbia University. 


Miss Marjorie Hope Nicolson, Educator, Professor of! 
English Literature at Columbia University and former Dean 
of Smith College (1929-1941). A. B., University of Michi¬ 
gan, 1914; A. M., University of Michigan, 1918; Ph.D., Yale 
University, 1920; Litt. D., Mt. Holyoke College, 1933, Uni¬ 
versity of Michigan, 1937; Member of Modern Languages 
Association of America and Member of its Executive Council 
since 1929, Member of American Association of University; 
Professors, History of Science Society, Senator of Phi Beta 
Kappa since 1927, Contributor to Studies in Philology,: 
Philological Quarterly, Modem Language Notes, Modern 
Philology, Studies in Philology, Annals of Science. 

Has studied all of the objected to material and based on: 
her knowledge and experience is of the opinion that it is 
in no way obscene, lewd, lascivious, filthy or indecent, has 
no tendency whatever to corrupt the morals of girls ot 
college age nor to affect their standards of right and wrong 
as regards the sexual relation. 
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Depositions of Stephen Jerome Hannagan and Philip 
Wieting Lennen—for Respondent. 

Stephen Jerome Hannagan, Advertising expert. Born 
Lafayette, Indiana, April 4, 1899. Student Purdue Univer¬ 
sity, 1917-1919. Began as reporter, Lafayette Morning Jour¬ 
nal while attending high school, became sports editor and 
city editor; with Indianapolis Star, 1918-1919; with Russel 
M. Seeds Co., advertising agency, Indianapolis, 1919: became 
director of publicity Indianapolis Motor Speedway, 1919; 
with United Press, New York, 1920, later feature writer 
and New York columnist for Newspaper Enterprise Asso¬ 
ciation and United Feature Syndicate; became head of own 
publicity organization, 1924, and conducted public relations 
for International 500-mile motor race at Indianapolis, City 
of Miami Beach, Florida, Gene Tunney, Jack Dempsey, Gar 
Wood; vice president Lord & Thomas, advertising agency, 
New York, Chicago, 1933-1935; publicity officer under own 
name, N. Y. City, since August, 1935, conducting publicity 
for Sun Valley, Ida., Coca-Cola Co., Union Pacific R. R. Co., 
City of Miami Beach, Fla., etc. Member Sigma Delta Chi. 
Contributor to Cosmopolitan, Colliers, Liberty, etc. 

Mr. Hannagan's testimony would have been substantially 
the same as that given by Lee Bristol and Raymond Gram 
Swing. 


Philip Wieting Lennen, Advertising expert. Born Syra¬ 
cuse, N. Y., June 30, 1887. Student Trinity Chapel Prepara¬ 
tory School, N. Y. City. Began as junior copywriter, mail 
sales department, A. W. Shaw Co., Chicago, sales manager, 
1907-1910; vice president Royal Tailors, Chicago, 1911- 
1923, Erwin-Wasey Co., Inc., Chicago, 1923-1924; President, 
Lennen & Mitchell, Inc., New York, since 1924. Member 
St. Nicholas Society. 

Mr. Lennen’s testimony would have been substantially 
the same as that given by Lee Bristol of Bristol-Myers Co. 
and Robert Orr of Lennen & Mitchell, Inc. 
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Chairman Myers: I think you both ought to be 
congratulated on getting so much testimony out of 
the way. 

Has the Respondent any further witnesses? 

Mr. Bromley: Yes, sir; we have, Mr. Chairman; 
we have Mr. Hall. 


Lloyd H. Hall, a witness called by and on behalf of the 
Respondent, being first duly sworn, was examined and 
testified as follows: 
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Direct Examination by Mr. Bromley: 

Q. Will you give us your full name, Mr. Hall, pleas*?. 
A. Lloyd H. Hall. 

Q. Where do you live? A. Garden City, N. Y. 

Q. What is your business, Mr. Hall? A. I have an ad¬ 
vertising agency and market research organization, and 
as part of our organization conduct an editorial analysis 
of some thirty leading magazines which is published on a 
monthly basis in a report form. 

Q. For how long a time have you been in the advertising 
business? A. I have been in my own business in the adver¬ 
tising business since 1931. 

Qi. And this editorial analysis bureau of which you 
speak, what is its corporate name? A. We have simply es¬ 
tablished it as the Editorial Analysis Bureau of the Lloyd 
H. Hall Company. 

i 

Q. What is the Lloyd H. Hall Company? A. It is a pro¬ 
prietorship. 

Q. And what is its business? A. Its business is adver¬ 
tising and market research and editorial analysis. 

Q. And it has a department or bureau which is called the 
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3058 


3059 


3060 


Editorial Analysis Bureau; is that right? A. That is 
right. 

Q. What does that bureau do? A. That bureau classifies 
the editorial material in the magazines covered, measures 
the lineage under each classification, and issues a report 
each month with that statistical data. 

Q. What magazines does it cover? A. It covers some 
thirty magazines, national weeklies such as Saturday Even¬ 
ing Post, Colliers, Liberty, Look, Xew's Week, Time, and 
we have the Kew York Times magazine section; we have 
the vroman’s group magazines, like Good Housekeeping, 
Ladies Home Journal, McCalls, Parents Magazines: gen¬ 
eral monthly magazines such as American, Cosmopolitan, 
Red Book, Esquire; fashion magazines such as Mademoi¬ 
selle, Vogue, Harpers Bazaar; the home magazines, such 
as American Home, Better Homes and Gardens, House and 
Garden, House Beautiful; national farm papers such as 
the Country Gentleman, Farm Journal, Successful Farm¬ 
ing—I would have to refresh my memory— 

Q. That is enough. That gives us an idea. 

What kind of reports do you issue, and how frequently? 
A. Each month. 

Q. In printed form? A. In printed form. 

Q. And is it the only one of its kind in this country? 
A. In so far as we have ever known, yes. 

, Q. What is its purpose? A. Its purpose is to furnish in¬ 
formation on one factor which is important in the selection 
of media to carry an advertising message. 

It is designed to show the advertising setting that the 
magazine furnishes for that advertising message, to break 
down the editorial material into some nineteen main classi¬ 
fications. 
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Q. Such as what? A. National affairs, foreign affairs, j 
business and industry, children, health, home furnishing— j 

Q. Fiction? A. Fiction, general interest material, cul¬ 
tural interest material, and other classifications of that ilk. ! 

Q. Now, you show the analysis of each one of these maga- i 
zines, so far as editorial content is concerned, each month, 
do you? A. We do. 

Q. And you break it down both as to numbers of lines 
and percentage of the total content of this magazine? A.j 
That is true to this extent: The percentages given for the 
various editorial classifications are. based upon the total 
editorial as 100 percent, and then we show the number 
of lines for the complete magazine, including advertising, 
and allot a figure to the editorial matter that that bears 
to the total. j 

Q. Is that commonly accepted in the publishing and in | 
the advertising field as an authoritative analysis of edi- i 
torial content of magazines? A. Yes. I believe that it is. 
It has been encouraged by publishers in the field because 
they felt it filled a niche which was necessary and needed, j 
and we never had our authority questioned on that par-' 
ticular. 

Q. For how long a time has this been issued month by | 
month? A. Since 1938. 

Q. This is a commercial venture, I take it? A. That! 
is true. 

Q. Who are your customers? A. Our customers are pub¬ 
lishers and advertising agencies and advertisers. 

Mr. Bromley: Will you mark this book entitled 
“Editorial Analysis Bureau, October, 1943,” for iden¬ 
tification. 

i 

(The book referred to was marked for identifica¬ 
tion as Respondent’s Exhibit No. 46.) 
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Lloyd H. Hall—for Respondent — Direct. 

By Mr. Bromley : 

Q. Is Exhibit 46, for identification, the last issued month¬ 
ly editorial analysis book for the year 1943? A. Yes, it is. 

Q. Does it show the editorial content of the magazines 
you have mentioned, and others, not only for the month 
of October but for all of the year of 1943? A. To date. 

Q. To date? A. Yes. 

Q. What is the charge, if you don’t mind telling us, 
to your customers for this book furnished monthly over 
a year? A. Eight hundred dollars for the annual service 
to publishers who have more than one publication that 
we classify or analyze. Five hundred dollars a year for 
publishers where they have only one magazine that is rep¬ 
resented for the service. 

Q. How many advertising agencies are your customers? 
A. We have about 21 or 22 agencies who buy a little bit 
shorter service than that. It is issued twice a year instead 
of monthly. 

Q. Are they, generally speaking, the more prominent 
advertising agencies? A. Yes, sir. Batten, Barton, Dur- 
stline and Osborn; Erwin Wasey and Company; The Comp¬ 
ton Company; Benton and Bowles Company; and many 
others. 

Q. All of them clients of yours? A. Yes, and others of 
that character where they have a wide enough diversity of 
accounts to be interested in such an item. 

Q. If I wanted to get your estimate of how much of the 
textual material of Esquire in the month of October was 
devoted to national affairs, could I find a sheet in here 
which analyzes the October issue of Esquire which would 
give me the textual percentage devoted to national affairs? 
A. Yes. 
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Q. Could I find it for foreign affairs? A. Yes. 

Q. And for sports? A. Yes. 

Q. Is that found on page 27 of this Exhibit 46, for 
identification? A. Yes, it is. 

Q. Page 27 is the page which analyzes the editorial 
content of Esquire for October; is that right? A. Yes, that 
is true. 

Q. Does that give the same analysis for the preceding 
ten issues of Esquire for the year 1943 in a different column? 
A. Yes, a cumulative figure. 


Mr. Bromley: I offer the exhibit in evidence. 

Mr. Hassell: I object, Mr. Chairman. This is 
manifestly, from counsePs description, a summary 
of matter that under this classification we already 
have in evidence in this proceeding. I did not 
catch counsePs reference to it, whether it covers 
more than these eleven issues, or covers all of these 
eleven issues, or a part of them, or what part of 
them. It is not clear what he means by editorial 
matter. I assume he means all textual matter out¬ 
side of the advertising. 

Mr. Bromley: That is right. 

Mr. Hassell: But I submit this simply serves to 
further muddy the waters here. We have these eleven 
issues that are involved here before you. You can 
very easily glance through them and see what the 
whole magazine is. There is no controversy, so fstr 
as the Government is concerned. The only question 
is as to whether this magazine contains other ma¬ 
terial or other matter that may be of interest to 
the readers. 
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Chairman Myers: Wouldn’t that stipulate out this 
question raised on “b” in the notice, dissemination of 
information of a public character? 

Mr. Hassell: Iso, it would not. 

Mr. Bromley: This I think the Board will find 
to be a most helpful aid in an analysis of what kind 
of magazine it is, which I do not believe any human 
being can do without an expenditure of a tremendous 
amount of work. I mean if you undertake to do the 
job you could get a general idea, but it would take 
you quite some time. 

Chairman Myers: Is this addressed to the point 
that is raised on the dissemination of information 
of a public character? 

Mr. Bromley: Yes, sir. 

Chairman Myers: Objection overruled. 

(The book heretofore marked for identification 
“Respondent’s Exhibit No. 46,” was received 
in evidence.) 

By Mr. Bromley : 

Q. In connection with the preparation of this analysis, 
did you have the assistance of an independent advisory 
board of gentlemen in no way connected with publishers? 
A. Yes, we had. 

Q. Do they supervise vour work and pass upon the classi¬ 
fication of material generally? A. Yes. We question them 
when it comes to a matter of classification, or the inclusion 
of publications in the service. Any matter of general 
policy which has to do with the service. 

Q. Now, who are those gentlemen who composed that 
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